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WITHIN  THE  SECOND  OIKOUIT, 


Oeobqe  Hasbis  Ain>  othbbs  vs.  Samuel  G-.  Wheeleb,  Jb* 

In  A  nut  in  Admiralty,  in  penonam,  for  alleged  advances  to  the  respondentia  vee- 
ael  in  a  port  of  distress,  the  District  Ooort,  before  making  a  decree  estab> 
lishing  the  Ubellant*s  right  to  recover,  and  before  any  hearing  of  the  cause, 
made  an  order,  referring  it  to  a  commissioner  to  ascertain  and  report  the 
amofont  dne  to  the  libellant  He  reported  snch  amonnt  and  the  proofs  he  had 
taken.  No  objection  was  taken  by  the  respondent,  before  the  commissioner, 
to  the  allowance  made,  no  exceptions  were  filed  in  the  District  Court  to  his 
report,  and  it  did  not  appear  that  any  objection  was  made  in  that  Court  to 
each  allowance:  Hdd,  that  the  respondent  could  not^  on  appeal,  object  to 
itema  of  allowance,  in  respect  to  which  it  did  not  appear  that  objections  had 
been  raised  in  the  District  Court 

(Before  Woon&tnrF,  J.,  Southern  District  of  New  York,  March  19th,  1870,) 

WooDBUFF,  J.  The  only  objection  to  the  decree  of  the 
District  C!ourt,  which  was  suggested  on  the  hearing  of  this 
appeal,  is,  that  the  commissioner  by  whom  proofs  of  the 
amomit  dne  the  libellants  were  taken  and  reported,  erro- 
neously allowed  to  the  libellants  commissions  on  advances 
made  for  supplies  and  repairs  to  the  respondent's  vessel,  and 
commissions  upon  the  value  of  her  cargo,  as  compensation  for 
services,  care,  and  responsibility  in  superintending  the  remo- 
val of  her  cargo,  and  the  preservation  and  relading  thereof  after 
VOL  vm.— 1 


SOUTHERN  DISTRICT  OF    NEW  YORK, 


Harris  v.  Wheeler. 


the  repairs  were  made.  No  proofs  were  taken  in  the  District 
Court,  and  the  proceedings  before  the  commissioner  appear  to 
have  been  intended  and  condacted  as  preparatory  to  a  hearing 
of  the  cause,  and  before  any  decree  establishing  the  libellants' 
right  to  recover.  No  objection  appears  to  have  been  taken  to 
the  said  commissions  before  the  commissioner,  and  no  excep- 
tions were  filed  to  his  report,  nor,  so  far  as  appears  from  the 
transcript  of  the  proceedings,  was  any  objection  made  in  the 
District  Court  to  the  allowance  of  the  items  now  objected  to. 
Ordinarily,  where  the  right  to  recover  has  been  established 
by  decree,  and  a  reference  is  had  to  compute  the  amount  of 
damages  or  sum  due,  the  proceedings  of  the  commissioner  in 
allowing  or  rejecting  items  cannot  be  reviewed  on  appeal,  if 
objections  were  not  made  before  the  commissioner,  nor  excep- 
tions filed  and  passed  upon  in  the  District  Court.  {Cam- 
mcmder-^rirChdefy  1  Wallace,  43.)  And,  where  it  appears  that, 
by  way  of  expediting  the  proceedings,  the  parties  consent  to 
a  reference  in  advance,  in  order  that  the  District  Court  may, 
if  a  recovery  is  decreed,  at  once  insert  the  sum  reported  due, 
I  find  it  difficult  to  say  ^that  the  party  charged  may  proceed 
in  the  District  Court  to  final  decree,  without  raising  the  ques- 
tion by  exception,  or  in  some  mode  that  shall  show  that  the 
District  Court  was  called  upon  to  pass  upon  the  specific  ob- 
jection, and  afterwards,  and  for  the  first  time,  raise  such  ob- 
jection in  this  Court,  on  the  appeal.  To  permit  this  is\mfair 
to  the  appellee,  who,  if  the  objection  were  earlier  taken,  might, 
in  very  many  cases,  obviate  the  objection  or  supply  other 
proof  to  sustain  his  claim. 

If  the  reference  was  simply  to  take  proofs  and  report  them 
to  the  Court,  then,  indeed,  all  questions'raised  before  the  com- 
missioner would  be  before  the  District  Court  at  the  hearing, 
without  the  necessity  or  propriety  of  filing  exceptions,  and  it 
may  be  that  all  questions,'  whether  raised  before  the  commis- 
sioner or  not,  would  be  necessarily  involved  in  the  hearing 
upon  those  proofs,  and  it  might  be  the  duty  of  the  District 
Court  to  pass  upon  them,  and  the  right  of  the  appellant  to 
be  heard  thereon  in  tjiis  Court.    The  reference  here  was  to 
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ascertain  and  report  the  amount  due.  The  liability  was  as- 
sumed, either  by  consent,  or  because  that  alone  was  left  open 
for  discussion.  The  eommissioner  reported  the  amount  due 
and  the  proofe  upon  which  that  report  was  based.  In  this 
respect,  the  proceedings  of  the  commissioner  were  the  same 
as  upon  the  usual  reference  to  compute,  after  a  decree  estab- 
lishing the  right.  In  such  case,  there  was  certainly  no  tech- 
nical or  other  difficulty  in  filing  exceptions  to  be  heard  in  the 
District  Court  when  the  cause  was  brought  to  a  final  hearing, 
or  after  settling  the  question  of  liability. 

In  respect  to  the  making  of  objections  and  filing  of  ex- 
ceptions, I  am  clearly  of  opinion,  that  the  case  stands  upon 
the  usual  gronnd ;  and  the  objections  not  heretofore  raised 
should  not,  in  respect  to  items  of  allowance,  be  heard  in  this 
Court    The  decree  must,  therefore,  be  affirmed. 


Charles  Donohuey  for  the  libellants. 
lAfman  B.  Bunnell^  for  the  respondent. 


The  CoirrrNENTAL. 

A  ikeamer  naTigating  Long  Island  Sound  held  in  fanlt,  in  a  collision  with  another 
steamer,  for  exhibiting  no  stern  light,  but  showing  only  her  colored  lights  and 
a  white  light  forward  on  her  stem,  whereby  the  other  steamer  was  misled  into 
the  hetief  that  she  was  a  sailing  yesseL 

The  other  steamer  held  to  haye  been  justified  In  such  belie£ 

A  Tessel  which  is  in  fault  in  not  complying  with  the  statute  regulation  as  to 
lights,  takes  the  hazard  of  such  mistakes  as  may,  in  the  ezerdse  of  ordinary 
diligence  and  care,  be  made  by  other  vessels  as  to  her  true  character. 

Although  the  iault  of  one  vessel  wiU  not  justify  the  want  of  ordinary  care  and 
skill  in  the  other,  when  a  vessel  clearly  in  fault  invokes  the  application  of  that 
prindple,  the  burthen  is  upon  her  of  showing  very  clearly  that  the  party  mis- 
led by  that  fault  might,  nevertheless,  by  ordinary  care  and  skill,  have  dis- 
covered the  mistake  and  avoided  the  collision.  The  faulty  party  cannot  de- 
mand of  the  other  extraordinary  diligence  or  skill,  but  only  ordinary  care, 
under  the  actual  circamstances  of  mistake  caused  by  his  own  fault. 

Two  steamers  were  at  a  distance  approaching  each  other,  and  the  green  lig^t  of 
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one  of  them  was  seen  decidedly  off  the  starboBrd  how  of  the  other,  so  as  to 
mske  it  certain  that,  if  each  steamer  Icept  her  coarse,  there  could  he  no  colli- 
sion, as  their  conrses  did  not  cross  ahead  of  either.  This  each  was  hoond  to 
know ;  and,  if  their  proximity  was  such  as  to  si{|^;gest  possible  danger  of  col- 
lision, it  was  the  duty  of  the  former  to  keep  her  coarse  and  of  the  latter  to 
keep  ont  of  the  way :  Held,  ther^ore,  on  the  proofs  in  this  case,  that,  if  the 
latter  yessel  might,  by  ordinary  vigilance  and  skill,  haye  corrected  a  mistake 
of  supposing  the  former  to  be  a  sailing  yessel  and  should  haye  known  that 
she  was  a  steamer,  still  the  former  had  no  right  to  port  her  hehn  and  attempt 
to  pass  by  the  port  side  of  the  latter,  and  that  a  eolfinon  caused  by  her  doing 
80  was  her  sole  fault. 

(Before  Woodruff,  J.,  Connectioat,  September  20th,  1870.) 

The  libel  in  this  caae  was  filed  by  the  owners  of  the  steam  - 
propeller  Northampton  against  the  steamboat  Continental,  to 
recover  for  the  damages  sustained  by  the  libellants,  by  a  col- 
lision between  the  two  vessels  in  the  night,  off  the  harbor  of 
New  Haven.  The  Northampton  was  abont  entering  the 
harbor  and  was  on  a  course,  east  northeast,  heading  directly 
for  New  Haven  light.  The  Continental  came  out  of  the 
harbor,  and  the  proofs  were  claimed  by  her  to  establish  that 
she  had  passed  from  a  half  to  three-quarters  of  a  mile  beyond 
and  to  the  southward  of  that  light,  when  she  took  her  course 
southwest  half  south,  bound  for  New  York,  although  this  was 
denied  by  the  libellants.  The  wind  was  north-northeast. 
The  libellants  alleged,  that  the  Continental  had  not  reached 
the  course  of  the  Northampton  when  she  came  to  her  course 
for  New  York,  that  she  was  seen  over  the  port  bow  of  the 
Northampton,  and  that  the  latter  ported  her  helm  to  pass  to 
the  right,  but  her  endeavor  was  defeated  by  the  starboarding 
of  the  helm  of  the  Continental,  which  brought  the  two  ves- 
sels together.  The  claimants  insisted,  first,  that,  by  the  want 
of  range  lights  on  the  Northampton,  they  were  misled  into 
the  belief  that  she  was  a  sailing  vessel,  and  that  the  collision 
was  caused  by  the  fault  of  the  Northampton  in  this  respect, 
and  by  the  want  of  a  proper  lookout  on  the  latter ;  and,  also, 
that,  when  the  Continental  had  passed  beyond  the  light-house, 
and  had  the  Northampton  on  her  starboard  bow,  each 
being  on  a  course  which  did  not  cross  the  course  of  the  other, 
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the  }^ortliampton  sqddenljput  lier  helm  to  port  and  attempted 
to  cro6B  the  bows  of  the  Continental,  and  a  collision  ensued. 

The  libel  was  dismissed  by  the  District  Ck)urt,  on  the 
ground  that  the  Northampton  was  in  fault  in  not  having  her 
range  lights,  and  that  for  that  reason  the  Continental  was 
misled  into  the  belief  that  she  was  a  sailing  vessel.  The  libel- 
lants  appealed  to  this  Court. 

Charles  Donahue^  John,  S.  Beach  and  Charles  H,  Ingersdlly 
for  the  libellants. 

Eraskbs  C  Benedict^  Edward  H.  Owen  and  TUton  E, 
DoditiUj  for  the  claimants. 

Woodruff,  J.  1.  I  concur  fully  in  the  conclusion  of 
the  Judge  of  the  District  Court  in  respect  to  the  fault  of  the 
libellants'  vessel,  the  propeller  Northampton,  and  her  respon- 
sibility for  the  collision  which  gave  rise  to  this  action. 

The  proof  clearly  shows  that  she  was,  before  and  at  the 
time  of  the  collision,  without  the  proper  stern  light.  At  what 
precise  time  it  became  dim  is  not  proved,  and,  notwithstand- 
ing it  was  the  duty  of  those  in  charge  thereof  to  see  that  it 
was  up  and  burning  brightly,  it  may,  for  aught  that  appears 
in  their  testimony,  have  been,  for  some  time  before  it  was 
taken  down,  in  such  condition  that  it  wholly  failed  to  answer 
the  requirements  of  the  Act  of  Congress.  When  they  came 
within  sight  of  the  steamboat  Continental,  and  were  thereby 
aroused  to  diligence,  they  discovered  the  condition  of  the 
stem  light,  but  too  late  to  supply  the  defect  in  season  to 
inform  the  Continental  of  the  true  character  of  their  vessel. 
In  consequence  of  this,  followed  as  it  was  by  the  taking 
down  of  the  light  for  the  purpose'of  having  it  trimmed,  those 
on  board  of  the  Continental  saw  only  the  colored  light  and 
the  white  light  forward  on  the  stem  of  the  propeller,  and  were 
thereby,  as  a  matter  of  fact,  misled  into  the  belief  that  the 
propeller  was  a  sailing  vessel.  Waiving  for  the  present 
the  inquiry  whether  careAil  and  critical  observation  of  the 
relative  bearings  of  the  two,  as  they  approached  each  other, 
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would  have  enabled  the  officers  of  the.  Continental  to  discover 
their  mistake  sooner  than  they  did,  the  fact  is  fully  estab- 
lished, that  this  condition  of  the  lights  did  mislead  them. 
Their  testimony  is  explicit  on  the  point,  and  it  is  not  incred- 
ible. On  the  contrary,  such  an  exhibition  of  lights  was  well 
calculated  to  mislead  them.  Although  a  sailing  vessel  is  not 
permitted  by  law  to  carry  a  white  light,  yet  it  is  proved, 
without  contradiction,  to  be  not  unusual  for  a  vessel,  when 
she  is  near  her  destination  in  the  night,  and  is  making  prepa' 
rations  for  landing,  to  have  use  for  a  light  on  her  forward 
deck,  in  getting  her  lines  or  anchors  ready,  &c.  The  pro- 
peller on  this  occasion  was  just  entering  the  harbor  of  New 
Haven. 

To  the  suggestion,  that  ocean  bound  steamers  are  re- 
quired to  carry  two  colored  lights  and  one  white  light,  that, 
therefore,  the  presumption  was  that  the  propeller  was  a 
steamer,  that  the  officers  of  the  Continental  should  have  so 
assumed,  and  that,  on  this  ground,  the  taking  the  propeller 
for  a  sailing  vessel  was,  of  itself,  a  proof  of  negligence  or 
want  of  skill,  the  answer  is,  (1.)  There  is  no  proof  that,  in 
&ct,  ocean-bound  steamers  were  ever  seen  navigating  Long 
Island  Sound  at  all,  still  less  in  that  neighborhood;  (2.)  If  it 
be,  nevertheless,  true,  and  so  notorious  that  the  Court  can 
take  notice  thereof,  the  white  light  which  ocean-bound  steam- 
ers carry  is  at  the  foremast-head,  far  above  and  not  below  the 
colored  lights,  and  not  near  the  deck,  on  the  stem.  The 
argument  for  the  libellants  assumes  that  the  officers  of  the 
Continental  might  reasonably  have  expected  to  see  ocean- 
bound  steamers  in  the  Sound ;  but  the  Act  requiring  range 
lights  applies  to  all  coastwise  steamers,  although  they  may 
navigate  the  ocean  on  their  coastwise  voyages.  I  am  not  able 
to  say  that  steamers  crossing  the  ocean  are  in  the  habit  of 
passing  the  neighborhood  of  th^  place  of  this  collision.  In 
any  view  of  that  question,  their  light  at  the  foremast-head 
could  not  readily  be  mistaken  for  the  bow  light  of  a  coasting 
vessel. 

The  propeller  was,  therefore,  in  fault.    She  was  violating 
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the  Act  of  Confi;re8s.  That  neglect  o^  compliance  with  the 
kw  in  fiict  miBled  tlie  officers  of  the  Continental.  The  look- 
oat  on  the  latter  took  her  for  a  sailing  vessel,  and  so  reported 
her.  The  captain  and  the  man  at  the  wheel  both  swear  that 
they  took  her  for  a  sailing  vessel,  and  acted  upon  that  belief. 
A  Hell-gate  pilot,  a  passenger  on  board,  having  no  responsi- 
bility touching  the  management  of  the  Continental,  and 
apparently  an  indifferent  witness,  confirms  them.  He,  also, 
took  the  propeller  to  be  a  sailing  vessel. 

It  is  suggested,  that,  in  a  case  in  the  Southern  District  of 
New  York,  {The  Scotia,  7  Blatchf.  C.  C.  B.,  808),  the  officers 
of  the  steamship  Scotia  were  held  justified  in  mistaking  a 
sailing  vessel,  the  Berkshire,  for  a  steamer,  because  she  had  a 
white  light,  and  that,  if  a  white  light  on  a  sailing  vessel  can 
be  deemed  to  indicate  that  the  vessel  bearing  it  is  a  steamer, 
a  white  light  on  a  steamer  cannot  also  be  held  to  indicate 
that  the  steamer  is  a  sailing  vessel.  In  the  first  place,  the 
only  light  seen  on  the  Berkshire  was  a  white  light,  and  it 
was  not  deemed  a  fault  that  the  officers  of  the  Scotia  believed 
that  such  white  light  was  the  mast-head  light  of  a  steamer  at 
a  distance,  just  rising  above  the  horizon,  whose  colored  lights 
had  not  yet  become  visible  above  the  surface  of  the  distant 
waters.  The  cases  are  very  unlike  in  this  respect.  In  the 
next  place,  the  vessel  which  is  in  fault  in  not  complying  with 
the  statute  regulations,  takes  the  hazard  of  such  mistakes  as 
may,  in  the  exercise  of  due  diligence,  care  and  skill,  be  made 
by  those  who  observe  her.  Approaching  vessels  have  a  right 
to  expect.compliance  with  the  law,  and  exercise  their  judg- 
ment accordingly ;  and,  even  if  the  same  circumstances 
should  operate  to  lead,  in  one  instance,  to  the  errgneous 
belief  that  the  &ulty  vessel  is  a  steamer,  and,  in  another  in- 
stance, to  an  erroneous  belief  that  the  fi^ulty  vessel  is  a 
sailing  vessel,  it  by  no  means  follows  that  either  of  the  de- 
ceived parties  is  in  fault.  If  they  actually  exercise  proper 
vigilance  and  skill,  and  yet  are  in  fact  misled,  they  are  not 
responsible  that,  under  circumstances  apt  to  create  doubt, 
their  judgment  was  in  fact  deceived.    It  is  against  precisely 
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BQch  errors  that  the  law  was  designed  to  goard,  and  pre- 
cisely such  errors  the  neglect  of  its  observance  is  likelj  to 
produce. 

Therefore,  while  I  think  that  the  Continental  is,  npon 
other  grounds,  exonerated  from  fault,  I  concur  in  the  con- 
clusion below,  that  the  propeller  was  in  gross  fault,  that  such 
fault  in  fact  misled  the  other  vessel,  and  that,  so  &r  as  that 
mistake  was  the  cause  of  the  collision,  the  responsibility  rests 
on  the  propeller. 

2.  There  is  a  further  view  of  the  subject,  urgently  pressed 
upon  my  attention  by  the  counsel  for  the  libellants,  and 
founded,  in  part,  upon  the  testimony  of  the  witnesses  from 
the  Continental.  It  is  to  the  effect  following,  namely,  that 
the  position  and  course  of  the  propeller,  seen  to  be  approach- 
ing the  Continental,  considered  in  connection  with  the  course 
of  the  latter  and  the  observations  in  fact  made  from  the  lat- 
ter, are  so  inconsistent  with  the  idea  that  the  propeller  was 
a  sailing  vessel,  that  such  idea  could  not  be  true,  and  the  offi- 
cers of  the  Continental  could  not,  without  negligence  or  want 
of  skill,  believe  it  to  be  true ;  that  if,  at  the  first  observation, 
they  were  deceived,  the  changes  presented  to  their  eyes  almost 
immediately  should  liave  undeceived  them ;  and  that  even  the 
fault  of  the  propeller  did  not  excuse  them  from  the  exercise 
of  ordinary  care  and  skill.  The  legal  principle  involved  in 
this  argument  is  correct ;  but,  when  a  vessel  clearly  in  fault 
invokes  its  application,  the  burthen  is  upon  her  of  showing 
very  clearly  that  the  party  misled  thereby  might,  neverthe- 
less, by  ordinary  care  and  skill,  have  avoided  the  collision  or 
corrected  the  misapprehension.  The  faulty  party  cannot,  for 
his  own  protection,  demand  of  the  other  extraordinary  dili- 
gence and  skill.  All  he  can  require  is  ordinary  care,  under 
the  actual  circuiQStances  of  mistake  caused  by  his  own  fault. 

The  claim  of  the  libellants  on  this  point  is,  that,  when  the 
officers  of  the  Continental  took  the  propeller  to  be  a  sailing 
vessel,  they  were  bound  to  know,  and  must  be  assumed  to 
know,  all  the  conditions  involved  in  that  supposition.  Thus,' 
the   wind  was,  as    is  expressly   admitted,  north-northeast. 
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This  they  knew,  or  were  negligent  in  not  knoMring  it.    If  the 
vessel  seen  was  a  sailing  vessel,  they  knew  that,  if  she  was  on 
her  port  tack,  she  eonld  not  be  sailing  nearer  to  the  wind  than 
due  east,  that  is,  within  six  points ;  and,  if  on  her  starboard 
tack,  not  nearer  to  the  wind  than  northwest.    Bnt  they  tes- 
tify that  her  green  light  was  visible.    If  that  be  true,  then 
they  certainly  knew  that  she  was  not  on  her  port  tack,  for,  on 
that  tack,  they  conld  not  see  her  green  light  from  the  posi- 
tion in  which  they  then  were,  since  only  the  red  light,  on  her 
port  side,  could  be  visible.    They,  therefore,  knew,  assuming 
that  their  testimony  is  tme,  that,  if  a  sailing  vessel,  she  was 
not  sailing  in  a  direction  approaching  them,  but  was  going 
from  them.    Kot  only  so,  bnt,  assigning  to  the  Continental, 
according  to  the  testimony  of  her  ofScers,  a  position  fonr-fifths 
of  a  mile  sonthwestwardly  of  New  Haven  light,  the  green 
light  of  a  sailing  vessel  seen,  as  they  say,  two  points  on  her 
starboard  bow  would,  even  if  such  vessel  were  sailing  close- 
hauled  on  the  wind,  that  is,  on  a  northwest  course,  be  barely 
visible ;  and,  if  she  was  three  points  on  the  starboard  bow,  as 
they  say  she  was  a  very  few  minutes  later,  her  green  light 
could  not  be  seen  at  all.    Her  back-board  would  have  entirely 
cut  it  off.     So  that,  if,  in  this  position,  they  saw  the  green 
light  at  all,  and  were  running  twelve  miles  an  hour,  it  must 
have  almost  immediately  disappeared,  opening,  until  disap- 
pearance, on  the  Continental's  starboard  bow.    All  this,  as 
nautical  men  of  ordinary  skiU,  they  knew,  and,  upon  the 
premises  assumed,  all  this  is  obvious  to  any  experienced 
mariner.    This  being  so,  it  was  demonstrated  to  them  by 
what,  according  to  their  own  testimony  they  saw,  that  she 
was  not  a  sailing  vessel,  because  she  continued  to  bear  in 
nearly  the  same  direction,  her  green  light  being  continuously 
visible,  which  could  not  be  if  she  was  a  sailing  vessel ;  and 
this  they  were  bound  to  know.    When  they  first  saw  her,  the 
captain  of  the  Continental  says  she  might  have  been  three  or 
four  miles  off — ^he  should  judge  four  miles — and  bore  three 
points  on  his  starboard  bow.    Elsewhere,  he  says  two  and  a  half 
points,  and  makes  the  time  when  she  was   reported  five 
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minutes  before  the  collision,  which  would  make  her  then  dis- 
tance about  one  mile  and  a  half.  Other  witnesses  place  the 
propeller  fi'om  two  to  two  and  a  half  points  on  the  starboard 
bow,  and  distant  from  one  and  a  half  to  two  miles.  Taking 
either  of  these  estimates,  and  considering  the  speed  of  the 
Continental,  one  minute  could  not  elapse  before  the  green  light 
must  be  hidden  from  view,  if  she  was  a  sailing  vessel,  and 
there  was  an  abundance  of  time,  if  they  had  shown  ordinary 
care  and  attention  to  the  steady  nearing  of  the  green  light,  to 
see  that  the  vessel  was  a  steamer  and  not  a  sailing  vessel. 
And,  fiirther,  if  a  sailing  vessel,  showing  her  green  light  two 
and  a  half  or  three  points  on  the  Continental's  starboard  bow, 
the  latter  moving  twelve  miles  an  hour  on  her  then  course, 
southwest  half  south,  her  bearing  would  have  changed  with 
great  rapidity  more  and  more  to  starboard,  and  the  fact  that 
she  did  not  at  any  time  bear  more  than  three  points  on  that 
bow,  was  conclusive  that  they  were  mistaken.  They  should 
have  known  this,  and  they  might  and  ought  to  have  seen. it 
while  there  was  yet  time  enough  to  act  accordingly. 

This  reasoning  has  much  force  if  the  positions  of  the  ves- 
sels and  the  opinions  of  the  officers  of  the  Continental  are 
assumed  to  be  mathematically  accurate.  But,  in  relation  to 
estimates  of  distance,  and  observations  of  the  precise  angle 
made  by  another  vessel  measured  on  a  ship's  bow,  as  well 
as  of  slight  fluctuations  in  course,  made  in  the  night,  it  is  of 
common  experience,  that  witnesses  with  the  same  oppor- 
tunity for  judgment  differ,  and  some  must,  of  course,  be  in- 
accurate. Close  geometrical  calculations  are  not  reliable, 
unless  the  premises  are  in  harmony  with  other  facts  which 
are  deemed  established.  And,  in  regard  to  the  claim  that 
the  Continental  had  opportunity  to  discover  her  mistake  in 
supposing  the  propeller  to  be  a  sailing  vessel,  while  it  is 
true,  upon  the  premises,  that  such  discovery  might  possibly 
be  made,  if  those  premises  are  varied,  no  such  result  ensues ; 
and,  in  any  event,  it  calls  upon  the  officers,  after  being  de- 
ceived and  misled  without  fault,  to  enter  upon  a  careful 
scrutiny  when  wholly  unaware  of  its  necessity,  and  make 


8EFTSMBER,  1870.  11 


The  Contineiital. 


their  correction,  and  act  npon  it,  within  a  very  short  time. 
Nevertheless,  the  considerations  thns  nrged  have  led  me  to 
scratinize  the  evidence  of  facts  not  lying  in  mere  estimates, 
by  which  to  test  the  management  of  both  vessels ;  and,  in 
my  judgment,  there  are  facts,  established  by  a  clear  prepon- 
dca^uice  of  evidence,  which  convict  the  propeller  of  fault,  and 
toqnit  the  officers  of  the  Continental,  even  if  it  were  con- 
ceded that  the  latter  onght  to  have  known  that  the  former 
was  a  steamer.  They  are  these :  1.  When  the  officers  of  the 
Continental  saw  the  propeller,  they  saw  her  off  their  own 
starboard  bow.  2..  They  also  saw  her  green  light,  and  not 
her  red  light,  until  she  ported  and  turned  across  their  course. 
From  these  two  &cts,  it  is  a  necessary  and  inevitable  result, 
that  the  officers  of  the  Continental  had  no  reason  to  appre- 
hend a  collision,  and  their  sheer  to  the  southward,  out  of 
abundant  caution,  or,  as  a  witness  expresses  it,  ^^  to  give  the 
propeller  a  wide  berth,"  was  taking  more  than  ordinary 
care  to  be  wholly  out  of  reach  of  danger.  These  two  facts 
being  established,  there  could  be  no  collision  if  both  vessels 
kept  their  course;  and  the  result  is,  that  the  accident  was 
wholly  caused  by  the  sudden  and  unwarranted  porting  of 
the  propeller,  which  brought  her  across  the  bows  of  the  Con- 
tinental. 

I  am  aware  that  there  is  soyie  conflict  in  regard  to  the 
facts  above  stated.  The  captain  and  pilot  of  the  propeller 
testify  that  they  were  heading  east-northeast,  for  New  Haven 
light ;  that  the  Continental,  when  she  sheered  to  the  west- 
ward, to  take  her  course  toward  New  York,  was  seen  on 
the  propeller's  port  bow ;  and,  in  substance,  that  she  so  con- 
tinued down  to  the  moment  when  the  propeller  ported  to 
pass  her  further  to  the  right,  or  port  side  to  port  side. 
It  is  not  necessary  to  question  their  sincerity.  They  had 
seen  the  Continental  coming  down  the  harbor  very  decidedly 
on  their  port  bow.  But  they  had  a  duty  to  perform  in  the 
management  of  their  vessel,  and  they  had  no  lookout  forward 
—in  itself  a  neglect  of  duty  and  a  fault.  Had  such  lookout 
been  forward,  in  the  discharge  of  his  duty,  he  would  have  ob- 
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served  the  Continental  closely,  and  could  have  spoken  effec- 
tively on  the  subject ;  and,  most  probably,  as  I  think,  the 
collision  would  have  been  avoided.  The  situation  of  the 
Continental,  as  she  took  her  course,  is  so  important,  and  the 
captain  and  pilot  of  the  propeller,  who  are  under  heavy 
responsibility  in  this  matter,  must  have  seen  it  to  be  so  im- 
portant, that  they  were  under  a  strong  motive  to  believjB  that 
what  they  saw  a  few  minutes  before  had  continued,  though 
they  did  not  themselves  certainly  see  it.  Their  testimony  is 
wholly  over-borne.  1.  The  lookout  on  the  Continental.  The 
wheelsman  and  the  captain  of  the  Continental  are  each  posi- 
tive that,  before  they  came  to  their  course,  southwest  half 
south,  they  had  passed  beyond  New  Haven  light,  from  a  half 
to  three  quarters  of  a  mile.  This  would  bring  the  propeller, 
running  for  that  light,  on  the  Continental's  starboard  bow. 
The  instructions  of  the  captain  to  the  wheelsman  to  go  be- 
yond the  light  confirm  this.  2.  The  captain,  wheelsman, 
and  lookout  of  the  Continental  each  testify  that  the  pro- 
peller was  in  fact  seen  on  the  starboard  bow  of  the  Contin- 
ental, and  so  continued  until  the  propeller  ported  and  brought 
the  vessels  together.  Assuming  that  they  have  the  same 
interest  and  are  under  the  same  responsibility  as  the  captain 
and  pilot  of  the  propeller,  it  becomes  important,  that  they  are 
expressly  corroborated  by  two  persons  who  have  no  such  mo- 
tive. Two  passengers,  one  of  them  an  experienced  mariner 
and  a  Hell-gate  pilot,  both  expressly  sustain  them,  and  their 
testimony  in  detail  carries  with  it  conviction  of  its  truth.  3. 
The  important  fact,  that,  after  the  Continental  took  her 
6ourse,  southwest  half  south,  according  to  the  captain,  the 
green  light  of  the  propeller,  and  not  the  red,  was  visible,  and 
so  continued  until  the  propeller  changed  her  course  across 
that  of  the  Continental,  is,  in  like  manner,  testified  to  and 
corroborated.  If  the  propeller  was  heading,  as  her  witnesses 
state,  for  the  New  Haven  light,  her  green  light,  and  not  her 
red,  must  have  been  visible  to  the  Continental,  she  then  being 
below  that  light-house.  On  these  points,  then,  there  are  five 
witnesses,  two  of  them  disinterested  and  intelligent  observers, 
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and  one  of  the  latter  testifying  to  his  observations  on  two 
distinct,  specified  occasions,  at  one  of  which  his  observation 
was  made  at  the  after  starboard  gangway  of  the  Continental, 
where  he  could  not  see  the  propeller  at  all  nnless  she  was  to 
the  starboard  of  the  Continental,  and  there  he  saw  her  green 
and  not  her  red  light. 

I  cannot  hesitate  to  say,  that  the  evidence  preponderates 
largely,  that,  dnring  all  the  time  after  the  Continental  iook 
her  course,  the  propeller  was  to  her  starboard,  and  on  a 
course  which  presented  her  green  light  to  view.  In  that 
relative  situation,  the  vessels  could  not  collide  if  each  kept 
her  course.  The  act  of  the  officers  of  the  Continental  in  fall- 
ing 0^  as  the  witnesses  from  both  vessels  agree  that  she  did, 
was  a  measure  of  greater  caution,  which  removed  all  doubt. 
The  vessels  were  not  crossing  each  others'  track,  but  were  on 
hues  of  perfect  safety,  and  there  was  no  just  ground  to  apprer 
hend  collision  until  the  propeller  ported.  J£  they  had  been 
crossing,  stiU,  as  the  Continental  had  the  propeller  on  her 
own  starboard  side,  it  was  the  duty  of  the  propeller  to  keep 
her  course,  and  leave  the  Continental  to  keep  out  of  the  way. 
{Act  of  April  29thy  1864,  Articles  14,  18,  13  U.  S.  Stat,  at 
Large,  60,  61.)  By  suddenly  porting,  the  propeller  defeated 
the  effect  of  the  sheer  of  the  Continental  to  the  southward. 

Upon  no  view  of  the  subject  which  I  can  harmonize  with 
the  weight  of  the  evidence,  can  I  impute  any  fault  to  the 
Continental,  whether  she  was  bound  to  regard  the  vessel  s]Eie 
had  under  observation  as  a  steamer,  or  was  justified  in  the 
mistake  into  which  she  was  led  by  the  want  of  proper  lights. 

The  decree  should  be  affirmed. 
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William  A.  Weight  and  othebs 
The  Norwich  and  New  Tobk  Transportation  Company. 

Where  a  lookout,  whoee  duty  it  is  to  report  a  reesel  which  he  sees,  does  not 
report  her  when  he  sees  her,  that  foct  leads  to  the  belief  that  he  was  not  per- 
forming hie  dnty  as  » lookout  in  any  respect 

The  8d  section  of  the  Act  of  March  8d,  1851,  (9  U.  8.  BtaL  at  Large,  636),  en- 
titled, "  An  Act  to  limit  the  liability  of  ship-owners  and  for  other  purposes," 
by  which  snch  liability  is,  in  certain  cases,  limited  to  the  amount  or  yalue  of 
their  interest  in  the  ship  and  her  freight  then  pending,  does  not  limit  or  affect 
the  liability  of  the  owner  of  a  vessel  for  loss,  damage,  or  injury  resulting, 
through  the  fault  of  such  vessel,  to  another  yessel  and  her  cargo,  from  a  col- 
lision between  the  two  vessels. 

Whether  this  Court,  as  a  Court  of  Admiralty,  has  power  or  jurisdiction  adequate 
to  give  full  e£Fect  to  the  limitation  of  liability  provided  by  that  Act^  guere. 

(Before  Woodruff,  J.,  Connecticut,  September  20th,  1870.) 

WooDRtnFP,  J.  This  suit  is  brought  in  j>ersona/nh  against 
the  respondents,  as  ovmers  of  the  steamboat,  the  City  of 
Norwich,  to  recover  for  a  loss  caused  by  a  collision  between 
that  steamboat  and  the  schooner  General  S.  Yan  Yliet,  in 
Long  Island  Sound,  v^hortly  before  four  o'clock  in  the  morn- 
ing of  the  18th  of  April,  1866.  The  injury  to  both  vessels 
was  such  that  the  schooner  soon  sank,  with  all  her  cargo. 
The  steamboat  took  fire  and  also  sank,  with  her  cargo.  Since 
this  action  was  commenced,  the  steamboat  has  been  raised. 
Some  of  the  libellants  were  owners  of  the  schooner,  and  the 
others  were  owners  of  her  cargo ;  and  they  charge  that  the 
collision  was  caused  by  the  negligence  of  those  in  the  man- 
agement of  the  steamboat.  The  respondents,  on  the  other 
hand,  deny  all  fault  on  their  part,  and  allege  that  the  schooner 
was  in  fault  in  not  eidiibiting  at  the  time  su£Scient  lights,  as 
required  by  the  Act  of  Congress.    They  farther  state,  in 
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their  answer,  that  the  steamboat  had  on  board  a  large  and 
Taluable  ^^ freight''  belonging  to  varions  parties,  much  larger 
in  value  than  the  whole  amount  of  the  interest  of  the  respond- 
ents in  the  said  steamboat  and  in  her  freight  then  pending, 
all  of  which  "freight"  was  lost. 

On  the  trial  in  the  District  Court,  an  interlocutory  decree 
was  made,  charging  responsibility  for  the  loss  upon  the  re- 
spondents, and  ordering  a  recovery  by  the  libellants,  with  the 
usual  reference  to  compute,  upon  which  the  amount  of  the 
loss  by  the  owners  of  the  schooner  and  the  owners  of  her 
cargo  respectively  was  ascertained  and  reported.  There- 
upon, by  agreement  of  the  parties,  and  as  a  part  of  the  record 
of  said  cause  prior  to  the  final  decree,  a  motion  was  filed  and 
allowed  or  entertained  by  the  Court,  wherein  the  respondents 
reiterated  their  statement  that  the  City  of  2!^orwich,  at  the 
time  of  said  collision,  had  on  board  a  large  and  valuable 
cargo  of  merchandize,  on  freight,  belonging  to  various  par- 
ties, and  much  larger  in  amount  than  the  whole  amount  of 
the  value  of  the  interest  of  the  respondents  in  said  steamer 
and  her  freight  then  pending,  and  alleged  that  the  damages 
Bostained  by  all  of  said  parties  by  said  collision,  including  the 
libellants,  were  much  greater  in  amount  than  the  value  of  the 
mterest  of  the  respondents  in  said  steamer  and  her  freight 
then  pending,  and,  ako,  that  proceedings  had  been  com- 
menced in  behalf  of  said  parties,  against  the  said  steamer,  in 
the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  for  the  recovery  of  said  damages.  The 
respondents  thereupon  prayed,  that  they  might  be  permitted 
to  show,  by  proper  evidence,  the  whole  amount  of  damages 
sustained  by  all  of  said  parties,  and  the  value  of  said  steamer 
and  her  freight  then  pending,  and  that  the  decree  of  this 
Court  be  bo  framed  as  to  give  to  the  libellants  such  part  or 
proportion  of  the  amount  of  damages  sustained  by  them,  as 
the  said  value  of  the  said  interest  of  the  said  respondents 
should  bear  to  the  whole  amount  of  damages  sustained  by  all 
parties  by  said  collision.  The  District  Court  denied  the 
motion,  and  gave  a  final  decree  for  the  libellants,  that  they 
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recover  from  the  respondente  the  whole  amount  of  the  dam- 
ages siifitained,  as  fixed  by  the  Court,  and  their  costs,  without 
any  regard  to  the  value  of  the  respondents'  interest  in  the 
steamer  and  her  freight,  or  to  the  amount  of  loss  sustained  by 
other  parties  by  the  collision.    (1  JBenedioty  156*) 

Two  questions,  therefore,  are  raised  and  discussed  upon 
the  appeal,  the  case  having  been  heard  in  this  Court  upon  the 
same  proof,  and  on  the  record  as  it  existed  in  the  District  Court. 
(1.)  Upon  the  proof,  was  the  collision  caused  by  the  negli- 
gence or  fault  of  those  in  the  management  of  the  City  of 
Norwich  ?  (2.)  Should  the  respondents  have  been  permitted 
to  show  the  whole  amount  of  loss  caused  by  the  collision  to 
all  parties  affected  thereby,  and  the  value  of  the  interest  of 
the  respondents  in  the  vessel  found  in  fault  and  in  her  freight 
then  pending,  with  a  view  to  reduce  the  recovery  of  the  libel- 
lants  to  an  amount  duly  proportioned  to  such  value  ? 

Upon  the  question  first  mentioned,  the  testimony  is  very 
voluminous,  and  the  discussion  has  been  very  able,  and  the 
claims  of  the  parties  respectively  have  been  sustained  by  a  most 
minute  and  careful  analysis,  comparison  and  criticism  of  the 
testimony,  and  with  an  ingenuity,  skill  and  force  which  I 
have  rarely  seen  equalled.  In  the  testimony  of  the  various 
witnesses  examined  on  behalf  of  the  respective  parties  there 
is  very  much  in  support  of  either  view  of  the  question.  But, 
after  a  most  painstaking  study  of  the  proof,  aided  by  the  oral 
argument  and  by  the  elaborate,  written  and  printed,  briefs  of 
the  counsel,  I  am  constrained  to  say  that  the  preponderance 
of  the  evidence  is  with  the  libellants  upon  this  question.  In 
a  case  of  great  doubt,  if  I  were  inclined  to  a  conclusion,  upon 
a  mere  question  of  fact,  at  variance  with  the  Court  below,  I 
should  hesitate  in  reversing,  where  the  witnesses  were  exam- 
ined in  the  presence  of  the  Court.  Here,  however,  while  it 
must  be  conceded  that  the  proof  on  both  sides  presents  a 
serious  conflict,  the  final  conclusion,  from  which  I  cannot 
escape,  is  in  concurrence  with  that  of  the  District  Judge.  I 
have  examined  the  testimony  in  the  light  of  the  searching 
criticism  of  each  witness  contained  in  the  brief  of  the  respond- 
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ents"  counsel,  and  yet  I  conclude  that  the  schooner  was  with- 
out fault.  Those  in  charge  of  the  steamer  were  not  in  the 
exercise  of  due  diligence.  The  discussion  of  the  evidence  has 
been  so  full  on  both  sides,  that  I  should  do  nothing  service- 
able to  either  party  were  I  to  reproduce  the  evidence  tending 
to  the  result  stated.  The  opinion  of  the  learned  District 
Judge  presents  a  just  and  impartial  review  of  the  evidence, 
and,  in  my  opinion,  it  gives  the  true  solution  of  the  question 
in  dispute.  The  schooner  had  her  proper  lights.  It  is  not 
possible  that  the  lookout  on  the  City  of  Norwich  was  in  the 
actual  exercise  of  diligence,  or  he  would  have  sooner  dis- 
covered her.  Indeed,  when  he  did  see  her  he  did  not  report 
her.  This  neglect  of  duty  he  seeks  to  excuse  by  his  belief 
that  the  pilot  had  himself  then  discovered  her.  It  was  his 
duty  to  report,  and  not  to  trust  to  his  supposition  or  surmise ; 
and  this  circumstance  tends  very  strongly,  in  my  mind,  to  the 
belief,  founded  on  his  own  testimony,  that  he  was  not  per- 
forming his  duty  in  any  respect.  While  on  the  other  hand, 
as  forcibly  shown  in  the  opinion,  if  the  actual  state  of  the 
weather  just  before  the  collision  rendered  it  impossible  to  see 
the  schooner,  the  steamer  was  in  like  fault  in  not  proceeding 
at  a  speed  so  moderate  that,  when  she  did  discover  the 
schooner,  she  could  better  control  her  own  motions. 

Upon  the  second  question  I  find  no  little  embarrassment. 
The  claim  of  the  respondents  arises  under  the  third  section 
of  the  Act  of  March  3d,  1851,  (9  IT.  S.  Stat,  at  Large,  635), 
which  reads  as  follows:  ^'The  liability  of  the  owner  or 
owners  of  any  ship  or  vessel,  for  any  embezzlement,  loss  or 
destruction  by  the  master,  officers,  mariners,  passengers,  or 
any  other  person  or  persons,  of  any  property,  goods  or  mer- 
chandise shipped  or  put  on  board  of  such  ship  or  vessel,  or 
for  any  loss,  damage  or  injury  by  collision,  or  for  any  act, 
matter  or  thing,  loss,  damage  or  forfeiture,  done,  occasioned 
or  incurred  without  the  privity  or  knowledge  of  such  owner 
or  owners,  shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  or  owners  respectively,  in  such  ship  or 
vessel  and  her  freight  then  pending." 

TOL  Till, — % 
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1st.  The  manner  in  which  the  question  was  raised  below 
seems  to  me  novel.  Assuming,  for  the  moment,  that  the 
statute  applies  to  the  case,  and  that  the  respondents  have,  by 
virtue  thereof,  a  right  to  reduce  the  libellants'  recovery  by 
proving  that  the  whole  loss  by  the  collision  exceeds  the 
amount  or  value  of  their  interest  in  the  ship  or  vessel  found 
in  flEiult  and  in  her  freight  then  pending,  and  that  the  proof 
in  reduction  of  damages  may  be  given  in  the  action  brought 
to  charge  the  owners,  it  would  seem  to  follow  that  such  proof 
should  be  given  on  the  trial,  or  that,  if  the  Court  sees  fit  to 
try  the  question  of  liability  and  settle  the  rule  or  measure 
thereof  in  the  first  instance,  such  proof  should  be  offered 
before  the  Commissioner  t©  whom  it  is  referred  to  take  proofs 
of  the  amount  of  the  damages  for  which  a  recovery  is  to  be 
awarded.  Th^  motion  made  in  the  District  Court  seems, 
however,  to  have  been  in  the  nature  of  an  application  to  open 
the  proofs  in  the  cause  after  they  were  closed,  and  to  let  in 
testimony  which,  if  of  any  avail,  must  have  operated  to 
modify  the  interlocutory  decree  already  pronounced,  which 
awarded  to  the  libellants  a  recovery  of  all  the  damages  by 
them  sustained ;  and,  if  the  motion  contemplated  a  further 
hearing  before  the  Commissioner,  a  modification  of  such  inter- 
locutory decree  would  have  been  necessary.  In  this  view, 
the  motion  was  plainly  addressed  to  the  discretion  of  the 
Court,  and  its  denial,  as  an  exercise  of  discretion,  cannot  be 
claimed  to  have  been  erroneous.  Again,  if  proofs  on  the 
subject  were  offered  in  the  District  Court  and  rejected,  (on 
whatever  ground  and  in  whatever  stage  of  the  trial  or  pro- 
ceedings,) inasmuch  as  they  would  go  not  merely  to  a  question 
of  amount  or  a  matter  of  computation,  but  to  a  rule  govern- 
ing the  recovery  when  and  after  all  the  material  amounts 
were  computed  and  ascertained,  I  perceive  no  reason  why 
such  proofs  might  not  be  offered  in  the  Circuit  Court  on  the 
appeal,  which  has,  if  the  appellant  sees  fit,  many  of  the  char- 
acteristics of  a  new  trial.  Doubtless,  the  issue  must  be  made 
below,  and  the  question  of  law  should  appear  to  have  been  in 
some  form  before  the  Court  below;  but  if,  in  the  Circuit 
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Court  it  appears  that  the  testiinon  j  ought  not  to  have  been 
rejected,  the  respondents  would  and  must  be  permitted  to 
give  the  proof  in  this  Court.  The  construction  of  the  Act  of 
Congress  is,  however,  in  a  degree,  unsettled.  The  practice 
under  it,  in  cases  to  which  it  applies,  appears  not  to  have 
been  prescribed,  nor  is  it  established  bj  any  usage  of  the 
Court  It  can  hardly  be  deemed  a  fault  if  counsel,  under  such 
circumstances,  fiuled  to  select  the  most  orderly  mode  of  rais- 
mg  the  question.  Besides,  I  think  the  record  shows  that  the 
course  pursued  had  the  sanction  of  the  District  Court,  and, 
although  the  granting  of  the  motion  would  have  required  a 
modification  of  the  interlocutory  decree,  and  probably  a  fur- 
ther reference  to  take  proo&  of  amounts,  the  Court,  no  doubt, 
had  power  first  to  settle  the  question  of  liability,  next  the 
amount  of  the  libellants'  loss,  and  then,  if  any  other  fact 
necessary  to  fix  the  amount  of  recovery  was  wanting,  to  make 
a  further  reference.  The  precise  order  of  proceeding  in  this 
respect  which  that  Court  saw  fit  to  pursue,  would  not  be 
interfered  with  on  an  appeal,  which  would  raise  the  whole 
question  and  all  the  questions  which  were  raised  and  passed 
upon  in  the  District  Court,  l^or  was  the  question  disposed 
of  there  as  a  question  of  practice  or  a  matter  of  discretion. 
The  agreement  of  counsel,  the  allowance  of  the  motion  there, 
and  the  opinion  of  the  Court,  show  that  it  was  intended  as  a 
disposition  of  the  subject  on  other  groimds,  and  it  was  so 
disposed  of.  And  finally,  on  this  point,  I  have  no  doubt  of 
the  power  of  this  Court  on  appeal,  in  view  of  the  fact  that  the 
question  was  distinctly  raised  below,  to  entertain  it  here,  and 
to  deal  with  it  as  freely,  according  to  what  may  be  found 
due  to  the  rights  of  the  respondents,  as  it  could  if  the  testi- 
mony had  been  offered  on  the  trial  in  the  first  instance,  and 
been  there  rejected.  True,  on  the  appeal  the  proofs  were  not 
formally  offered,  but  the  question  of  their  admissibility,  and 
their  influence  upon  the  recovery,  were  argued  at  great 
length,  and  the  right  of  the  respondents  to  give  such  proof 
and  take  the  benefit  thereof  was  most  earnestly  insisted  upon. 
I^  therefore,  such  proofs  were  proper,  and  would  avail  to 
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reduce  the  liability  of  the  respondents  in  this  suit,  the  Conrt 
can  give  relief  and  ought  to  do  so.  I  must,  therefore,  treat 
the  question  as  open,  and  as  fdllj  as  it  was  considered  in 
the  District  Court. 

2d.  It  is  very  strongly  argued,  that  the  Act  of  Congress 
has  no  application  to  the  claim  of  the  owners  of  another  ves- 
j^el,  or  of  the  cargo  of  another  vessel,  injured  by  a  collision 
iwith  a  ship  which  is  in  fault  in  producing  it ;  that  the  claim 
of  the  iibellants  in  this  case  is  not  within  the  statute ;  and 
that,  therefore,  the  proofs  proposed  to  be  given,  and  the  fiacts 
they  would  estabHsh,  are  irrelevant,  and  cannot  affect  the 

The  Bpeoid  drcomtenoes  ^ich  led  to  m  effort  by  ship- 

owners  to  procure  an  Act  of  Congress  in  modification  of  their 
^common  law  liability,  which  resulted  in  the  passage  of  the 
Act  in  question,  are  of  some  significance.  They  were,  to 
some  extent,  within  my  own  personal  knowledge.  They  were 
very  notorious,  and  are  referred  to  in  the  debates  in  the  Sen- 
ate of  the  United  States  on  the  passage  of  the  bill.  Shortly 
before  the  subject  was  brought  to  the  attention  of  Congress, 
the  packet  ship  Henry  Clay,  a  large,  costly  and  nearly  new 
ship,  lying  at  the  wharf  in  the  -port  of  New  York,  having 
nearly  completed  her  lading  and  being  bound  for  Europe, 
took  fi.re  from  some  cause  and  was  burned,  with  a  cargo  already 
laden  amounting  in  value,  according  to  my  recollection,  to 
half  a  million  of  dollars.  Her  owners,  being  lojsers  to  a  very 
large  amount  by  the  burning  of  the  ship,  were  proceeded 
against  by  owners  of  cargo,  to  compel  payment  to  them  of  its 
value.  In  one  of  the  actions  I  was  myself  of  counsel,  and  it 
was  strenuously  insisted,  that  even  without  any  such  statutes 
as  exist  in  England,  the  owners  could  not  be  charged  upon  the 
usual  rule  of  the  liability  of  common  carriers  at  common  law. 
No  proof  of  actual  fault  or  negligence,  except  so  far  as  the 
occurrence  of  the  fire  in  the  ship  might  warrant  such  infer- 
ence, was  given  or  attempted.  The  owners  were  held  liable. 
Pending  that  action  I  was  aware,  through  the  distinguished 
counsel  for  the  then  defendants,  that  an  effort  was  being  made 
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to  procure  some  legislation  from  Congress  to  soften  the  rigor 
of  the  mle  declared  in  that  case. 

Some  years  before  the  burning  of  the  Henry  Clay,  and  on 
the  night  of  the  13th  of  January,  1840,  the  steamboat  Lez- 
iugton  was  burned  upon  Long  Island  Sound,  and  the  disaster 
was  accompanied  by  a  painful  loss  of  life  and  the  destruction 
of  a  large  amoimt  of  property.  Litigation  ensued,  and  the 
liability  of  the  owners  was  declared  in  the  case  of  New  Jersey 
Steam  Ncmgation  Company  v.  MeroJumU?  Bcmhj  in  the  Su- 
preme Court  of  the  United  States,  (6  Howa/rd^  344,)  decided  in 
1848. 

Both  of  these  disasters,  and  the  alleged  hardships  of  the 
law  against  ship-owners  as  common  carriers,  were  commented 
upon  in  the  debates  which  were  had  upon  the  Act  now  in 
question.  An  examination  of  those  debates  shows,  that  it 
was  the  stringent  rule  of  the  common  law  which  made  com- 
mon carriers  of  property  liable  for  all  losses,  (except  such  as 
were  caused  by  the  act  of  God  or  the  public  enemy),  however 
free  from  actual  fault  or  negligence,  that  was  the  subject  of 
comment ;  and  the  apparent  purpose,  so  far  as  it  may  be 
gathered  from  those  debates,  was  to  relax  that  rule.  It  is, 
therefore,  a  further  significant  circumstance,  that,  in  those 
debates,  nothing  was  said  of  injuries  to  other  vessels,  or  the 
liability  of  ship-owners,  as  principals,  for  the  tortious  negli- 
gence of  their  ship-masters,  officers  or  crews,  as  their  servants, 
by  which  the  property  of  persons  in  no  wise  entrusted  to  them 
receives  injury.  Nor  was  the  rule  of  the  common  law  which 
makes  the  master  liable  for  the  negligence  of  his  servant  in 
his  business,  the  subject  of  review,  criticism  or  comment. 
These  circumstances,  by  no  means  controlling,  are,  neverthe- 
less, appropriately  referred  to  in  reviewing  the  Act,  and  may 
throw  light  upon  its  meaning,  if  otherwise  such  meaning  and 
the  intent  of  the  Legislature  be  doubtful. 

The  Act  itself  begins  with  a  declaration,  that  a  ship-owner 
shall  not  be  liable  for  loss  or  damage  by  fire  to  any  goods  or 
merchandise  whatever,  shipped,  t^en  in,  or  put  on  board, 
unless  such  fire  is  caused  by  the  design  or  neglect  of  the 
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owner.  This  has  no  other  operation  than  to  affect  his  rela- 
tions as  a  common  carrier.  The  proviso  to  that  section,  that 
"  nothing  in  this  Act  shall  prevent  the  parties  from  making 
snch  contract  as  they  please,  extending  or  limiting  the  liabil- 
ity of  ship-owners,"  is  some  indication  that  Congress  believed 
that  they  were  dealing  with  a  question  of  liability  which 
might  be  the  subject  of  a  contract,*  not  with  a  liability  for 
tortious  negligence  to  parties  who  stood,  and  who  could  stand, 
in  no  relation  of  contract  whatever  with  such  owners.  The 
proviso  is  annexed  apparently  to  the  first  section,  but  it  is 
noticeable  that  the  language  is  not,  "  nothing  in  this  section," 
but  "  nothing  in  this  Act^^  indicating  that  the  proviso  was 
intended  to  apply  to  the  whole  Act.  The  proviso  was  intro- 
duced as  an  amendment  after  the  Act  was  reported  to  the 
Senate,  and  the  inference  that  a  relation  which  might  appro- 
priately be  the  subject  of  a  prior  contract  was  the  subject  of 
the  entire  Act,  is  by  no  means  unwarranted. 

The  second  section  appertains  solely  to  the  duty  of  ship- 
pers to  the  master  and  owners  of  the  ship,  in  the  relation  of 
the  latter  to  the  former  as  carriers,  and  the  liability  affected 
thereby  is  expressly  described  as  their  liability  "  as  carriers 
thereof." 

The  third  section  is  in  the  terms  already  above  recited. 
It  must  be  conceded  that  it  contaius  terms  which,  viewed 
apart  from  the  residue  of  the  Act,  are  broad  enough  to  in- 
clude injury  to  other  vessels  by  collision.  This  fact  is  not 
conclusive.  In  the  construction  of  statutes  as  well  as  private 
instruments  and  contracts,  general  words  are  restricted  in 
their  meaning  by  the  subject-matter  of  the  statute  or  instru- 
ment, the  context,  and  the  apparent  intent ;  and,  in  an  enu- 
meration of  particulars  followed  by  general  terms,  a  restric- 
tion of  the  latter  to  cases  or  things  ejusdem  generis  is  accord- 
ing to  settled  rule.  {Moore  v.  Am.  Trans.  Co.y  24  JSTow.y  1, 
86 ;  Regina  v.  lieed^  28  Eng.  Lcm  <&  £q.y  138 ;  Hegina  v. 
Nemlly  8  Q.  B.^  452 ;  Sandiman  v.  Breach^  7  Bam.  dk  Oress., 
96 ;  Ryegate  v.  Wardsboro^  30  Vt.,,  746 ;  Simands  v.  Powers, 
28  Vt.,  854.) 
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In  constming  any  particular  danse  or  words  of  a  statute, 
it  is  especially  necessary  to  examine  and  consider  the  whole 
statute,  and  gather,  if  possible,  from  the  whole  the  intention 
of  the  Legislature.    Kow,  it  has  already  been  seen,  that  the 
first  and  second  sections  have  sole  reference  to  the  relations 
of  ship-owners  as  common  carriers.    The  fourth  section  as 
clearly  affects  them  in  that  relation  only.    Thus,  it  provides, 
that^  if  any  such  embezzlement,  loss,  or  destruction  shall  be 
suffered  by  several  freighters  or  owners  of  goods,  wares  or 
merchandize,  or  any  property  whatever,  on  the  same  voyage, 
and  the  whole  value  of  the  ship  or  vessel  and  her  freight  for 
the  voyage  shall  not  be  sufficient  to  make  compensation  to 
each  of  them,  they  shall  receive  compensation     *    *    *    in 
proportion  to  their  respective  losses ;  and,  for  that  purpose, 
such  freighters  and  owners  of  the  property  and  the  ship- 
owners, or  any  of  them,  may  take  the  appropriate  proceedings 
in  any  Court,  for  apportioning  the  sum  to  which  the  ship- 
owners are  liable ;    *    *    and  the  ship-owners  are  authorized 
to  transfer  their  interest  in  the  vessel  or  freight,  for  the  ben- 
efit of  such  claimants,  to  a  trustee  to  be  appointed,  &c.,  *   * 
from  and  after  which  transfer  all  claims  and  proceedings  against 
the  owner  or  owners  shall  cease.    Here,  the  terms,  "  goods, 
wares  or  merchandize  or  any  property  whatever,'*  are  equiv- 
alent to  the  words  in  the  third  section,  "any  property,  goods 
or  merchandize,"  and  to  the  words,  "  goods,  wares,  merchand- 
ize or  other  property,"  in  the  sixth  section,  in  each  of  which 
they  relate  solely  to  property  of  some  kind  put  on  board  of 
the  vessel.    The  phrase  is  added,  "  on  the  same  voyage,"  to 
confine  the  participation  in  the  apportionment  to  the  freight- 
ers for  a  single  voyage,  and  not  to  permit  the  ship-owners  to 
bring  into  the  compensation  losses  sustained  on  prior  or  other 
voyages.    This  limitation  of  the  application  of  the  fourth  sec- 
tion is  very  important  in  its  l^earing  upon  the  question  in 
another  aspect,  but  here  I  state  it  simply  in  order  to  show  that 
such  is  its  proper  construction.     It  may  be  possible  to  select 
a  portion  of  the  words  to  give  color  to  a  more  comprehensive 
meaning ;  but  "  freighters  or  owners  of  goods,  wares  or  mer- 
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chandize,  or  any  property  whatever,  on  the  same  voyage," 
could  not  include  the  owner  of  another  ship  pursuing  a  voy- 
age in  another  direction,  sunk  by  collision.  And  a  loss  suf 
fered  by  several  freighters  or  owners  of  property  on  the  same 
voyage,  is  wholly  inapt  to  include  the  loss  sustained  by  the 
owner  of  another  ship  on  another  voyage.  This  limitation  of 
the  application  of  the  fouii;h  section  to  property  on  board  of 
the  ship,  or  for  which  the  ship-owners  would,  by  the  common 
law,  be  liable  as  common  carriers,  has  been  affirmed  by  Mr. 
Justice  Grier,  in  Barnes  v.  Steamship  Oo.<,  (25  Legal  IntelM- 
gencer^  196;)  and  by  the  decision  of  Judge  Merrick,  in 
WalherY.  Boston  Ins.  Co.^  (14  Ghray^  288,)  in  Massachusetts. 

The  fifth  section  places  charterers  in  the  same  situation  as 
ship-owners,  when  the  former  man,  victual  and  navigate  the 
ships. 

The  sixth  excludes  the  idea  that  the  Act  was  intended  to 
exonerate  the  master,  officers  and  mariners  from  liability  for 
their  own  fraud  or  negligence. 

The  seventh  relates  solely  to  persons  shipping  dangerous 
or  inflammable  articles  on  board  of  a  vessel  taking  a  cargo  for 
various  persons  on  freight,  without  giving  a  notice  describing 
their  nature  and  character,  and  imposes  a  penalty ;  and  the 
last  section  exempts  certain  craft  from  the  operation  of  the 
Act. 

A  perusal  of  the  entire  Act,  and  a  consideration  of  its  ap- 
parent design,  its  general  purport  being  applicable  to  ship- 
owners as  common  carriers  only,  compels  me  to  conclude  that 
it  was  only  their  relation  as  such  carriers  which  Congress  had 
in  view.  If  it  is  asked,  what,  then,  do  the  words,  '*  for  any 
loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage  or  forfeiture,  done,  occasioned,  or  incur- 
red," mean  ?  I  answer,  that,  having  the  responsibility  of  a 
carrier  at  the  common  law  in  view,  a  responsibility  which  sub- 
jected the  ship-owner  to  liability  for  every  loss  not  caused  by 
the  act  of  God,  or  the  public  enemy,  some  such  words  were 
necessary  to  cover  all  the  grounds  of  his  liability  as  a  carrier. 
It  was  not  enough  to  specify  "embezzlement,  loss,  or  de- 
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straction  by  tlie  master,  officers,  mariners,  passengers  or 
any  other  person  or  persons."  Collision  and  many  other 
acts  and  things  might  occasion  loss  or  injury  to  property  en- 
trusted to  the  ship  owner  as  a  carrier,  for  which  but  for  these 
words  he  wonld  be  responsible  to  the  fall  amount.  The  col- 
lision in  the  case  now  under  consideration  furnishes  an  illus- 
tration, for,  the  City  of  Norwich  having  on  board  a  very 
valuable  cargo,  that  cargo  was  lost  by  the  collision,  and  that 
loss  would  be  within  the  terms  of  the  section.  Not  only  so, 
collision  and  many  other  acts,  matters,  things,  losses,  damage 
and  injury  might  happen,  and  be  "  done,  occasioned  or  incur- 
red" without  any  fault  or  negligence  either  of  the  ship 
owners  or  of  their  masterfl  or  mariners,  and  be  due  solely  to 
the  &ult  or  negligence  of  other  persons,  or  be  an  accident  in 
such  sense  that  faulty  negligence  could  be  imputed  to  no  one, 
and  yet  the  ship  owners  would  be  liable.  These  classes  of 
cases  are,  therefore,  provided  for,  and  are  clearly  within  the 
design  and  object  of  the  statute.  There  is,  therefore,  a  large 
field  for  the  operation  of  all  the  words  ot  the  third  section, 
without  extending  their  meaning  to  an  injury  to  another  ves- 
Bel  or  goods  on  board  thereof. 

There  is,  also,  great  force  in  the  argument  of  the  counsel 
for  the  libellants,  founded  upon  the  provisions  of  the  English 
statute  in  relation  to  ship  owners.  The  statute  of  53  George  . 
in,  chap.  169,  was  before  the  Congress  of  the  United  States 
when  this  Act  was  passed. .  It  not  only  so  appears  by  the 
debates,  but  it  would  reasonably  be  so  inferred.  The  discus- 
sion proceeded  largely  upon  the  policy  of  England  and  of  this 
country,  in  their  relations  to  other  maritime  nations,  of 
encouraging  the  building  and  employment  of  ships,  by  relax- 
ing the  severe  rule  of  the  liability  of  carriers  at  the  common 
law.  The  English  statute  in  terms  extended  beyond  that, 
and  applied  the  limitation  of  responsibility,  in  very  terms, 
to  any  loss  or  damage,  which  "  may  happen  to  any  other  ship 
.  or  vessel  or  to  any  goods,  wares,  merchandize  or  other  things 
being  in  or  on  board  of  any  other  ship  or  vessel ;"  and  Con- 
gress rejected  this  sentence  altogether,  and  employed  general 
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expreseionB,  almost  identical  with  the  previoas  English  stat- 
nte,  which  related  solely  to  the  liability  of  ship  owners  as 
carriers.  It  is  inconceivable  that  if  this  liability  for  injury  to 
another  ship  or  vessel,  or  to  goods  on  board  of  another  ves- 
sel, was  intended  to  be  embraced  in  the  Act,  those  clear  and 
explicit  terms  employed  in  the  English  Act  should  have  been, 
discarded.  The  rejection  of  those  words  cannot  be  otherwise 
accounted  for,  except  it  be  upon  a  supposition  dishonorable 
to  the  framers  of  the  law,  and  which  the  Court  cannot  for  a 
moment  indulge,  namely,  that  there  was  a  covert  design  to 
employ  words  which  might  have  a  similar  operation,  and 
their  meaning  be  so  concealed  that  the  bill  might  be  passed 
by  Congress  in  ignorance  of  the  design.  The  words,  "  loss, 
dam'age  or  injury  by  collision,"  and  the  general  words  that 
follow,  have,  therefore,  by  just  construction,  the  same  mean- 
ing and  effect  as  they  would  if  the  word  "  thereto  "  had  been 
used  in  connection  therewith,  namely,  "  for  any  loss,  dl^mage 
or  injury  thereto  by  collision,"  &c. 

Again,  if  I  am  right,  or  if  Mr.  Justice  Grier  and  the  Su- 
preme Court  of  Massachusetts  are  right,  in  holding  that  the 
fourth  section  of  the  Act  applies  only  to  freighters  and 
owners  of  goods  and  property  on  board  of  the  ship,  ai^d,  there- 
fore, applies  only  to  the  relation  of  the  ship  owners  to  those 
whose  goods  and  property  they  assume  to  carry,  it  seems  to 
me  inevitable  that  the  whole  Act,  the  third  section  included, 
applies  only  to  the  same  relation,  and  for  this  reason :  Con- 
gress was  in  the  act  of  limiting  the  responsibility  of  ship 
owners,  and,  by  the  third  section,  had  declared  that  limitation 
for  all  the  cases  to  which  it  should  apply.  They  fixed  its 
extent,  namely,  "  the  amount  or  value  of  the  interest  of  such 
owner  or  owners  respectively  in  such  ship  or  vessel  and  her 
freight  then  pending."  To  provide  for  carrying  this  limita- 
tion iQto  effect,  and  to  make  it  operate  equitably  among  all 
parties  suffering  losses  within  the  Act,  they  declare,  first,  that 
each  shall  receive  in  proportion  to  his  loss,  and  that  proceed- 
ings for  apportioning  the  amount  may  be  taken  by  either 
party.    It  is  not  possible  that  it  was  intended  to  include  in 
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tiie  limitation  of  the  amount  to  be  recovered,  owners  of 
another  vessel  injured  by  a  collision,  and  yet  exclude  them 
from  the  benefit  of  the  apportionment  provided  in  the  fourth 
Beetion.  Again,  the  fourth  section  provides,  that  the  ship 
owners  may  transfer  their  interest  in  the  ship  and  freight  to 
a  trustee,  and  that,  after  such  transfer,  all  claims  and  proceed- 
ings against  such  owners  shall  cease.  How,  then,  shall  the 
limitation  be  made  to  operate  in  their  favor  as  against  the 
owners  of  another  ship,  (if  they  are  included  in  the  third  sec- 
tion), when  such  owners  are  not  to  become  beneficiaries  under 
the  trust  created  pursuant  to  the  fourth  section  ?  A  construc- 
tion which  makes  the  third  section  apply  to  an  injury  done  to 
mother  vessel,  or  the  goods  on  board  of  another  vessel,  by  a 
collision,  cannot  stand  with  the  fourth  section  so  construed, 
or  with  any  view  of  justice  or  equity,  or  in  any  consistency  with 
the  principle  of  the  Act  itself,  namely,  the  limitation  of  the 
ahip  owner's  liability  to  the  amount  of  his  interest. 

I  have  not  been  unmindful  that  dicta  are  found  in  some 
cases  cited  by  counsel,  which  assume  that  the  statute  in 
question  does  include  a  case  of  injury  to  another  vessel  by  a 
collision  therewith.  But  in  none  was  that  the  point  in  judg- 
ment, or,  if  incidentally  involved,  was  the  question  raised  or 
discussed.  Those  dicta  are  chiefiy  in  the  words  of  the  statute 
itself^  and  in  truth  fiimish  no  aid  to  its  true  construction,  nor 
do  they  decide  the  question  I  have  considered. 

Without  protracting  the  discussion,  already  too  prolix,  I 
am  constrained  to  say,  that  the  Act  of  Congress  relied  upon 
by  the  counsel  for  the  respondents  has  no  application  to  the 
injury  received  by  the  libellants  in  this  case,  and,  therefore, 
that  the  proofs  proposed  to  be  given  were  wholly  irrelevant, 
and  could  have  no  influence  upon  the  decree  which  it  was  the 
duty  of  the  District  Court  to  make. 

3d.  The  conclusion  which  I  have  reached  leads  to  an 
affirmance  of  the  decree,  though  upon  different  grounds  from 
those  which  led  the  District  Court  to  reject  the  evidence 
offered.  It  is,  therefore,  not  necessary  that  I  should  express 
an  opinion  upon  the  question  whether  this  Court,  as  a  Court 


28  CONNECTICUT, 


Wrif^ht  V,  The  Norwich  and  New  York  TranBportadon  Company. 

of  Admiralty,  has  powers  or  jurisdiction  adequate  to  give  full 
eflfect  to  the  Act  of  Congress  referred  to. 

If  Congress  had  declared  that  the  respondents  should  not 
be  liable  for  losses  sustained  by  the  collision  except  to  the 
amount  of  their  interest  in  the  vessel  in  fault  and  her  freight 
then  pending,  no  Court,  whether  of  Admiralty  or  law  or 
eqm'ty,  could  properly  make  a  decree  which  in  terms  would 
subject  them  to  a  larger  liability  and  thereby  practically  nul- 
lify the  statute.  Under  the  similar  English  statute,  even  the 
Courts  of  law  have  regarded  this  limitation  as  prescribing  the 
rule  or  measure  of  damages  in  actions  on  the  case  when  the 
liability  to  a  single  plaintiff  was  before  the  Court,  though  no 
such  case  is  cited  where  losses  were  sustained  by  other  par- 
ties which  were  sought  to  be  brought  into  the  computation. 
{Cannon  v.  Meahum^  1  Bmg.j  465 ;  Wilson  v.  Dickson,  2 
Bam.  <&  Ald,y  2 ;  Brovm  v.  Willdnson,  16  Mee.  &  Wdsb.j 
391.)  It  cannot  be  doubted  that,  in  a  case  to  which  the 
statute  applies,  if  several  libels  are  filed  in  the  Court  of  Ad- 
miralty by  different  claimants  for  losses  sustained,  or  one 
bill  is  filed  on  behalf  of  several  such  claimants,  that  Court 
has  ample  power  to  give  full  effect  to  the  statute  apS  against 
such  libellants,  so  far  at  least  as  to  refuse  a  decree  which  shall 
subject  the  respondents  to  a  larger  liability  to  all  those  libel- 
lants than  the  Act  of  Congress  declares.  {The  liichmond,  3 
Bagg.,  431;  The  Benares,  1  Eng.  Law  dk  Eg.,  637;  The 
Dundee,  1  Hagg.,  109 ;  Oale  v.  Laurie,  5  Bam.  i&  Cress.^ 
156.)  In  England,  in  Ddbree  v.  Schroder,  (2  Mylne  <&  Craig, 
489  and  6  Sim.,  291,)  after  two  separate  actions  at  law  had 
been  separately  prosecuted  to  verdicts,  the  Court  of  Chancery 
entertained  a  bill  for  the  apportionment  of  the  value  of  the 
vessel,  &c.,  between  the  two  plaintiffs  and  the  limitation  of 
the  owners'  responsibility  to  that  value. 

A  resort  to  a  Court  of  equity  may  be  necessary  under  this 
Act  of  Congress,  to  make  such  an  apportionment,  if  the  party 
seeking  it  desires  to  bring  into  view  losses  sustained  by  all ; 
and  yet  a  libellant  in  Admiralty  would  have  no  ground  of 
complaint,  if,  having  chosen  to  go  into  that  Court,  the  re- 
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spondent  were  permitted  to  prove  any  facts,  which  as  matter 
of  law,  operated  to  reduce  the  amount  of  the  recovery.  As 
between  him  and  the  respondent,  such  proof  might  furnish  a 
measure  of  the  amount  to  which  he  was  entitled,  and  an 
assessment  made  in  conformity  therewith  might  be  conclu- 
sive between  the  parties,  although  no  third  person  would  be 
affected  thereby.  If,  in  this  view,  the  statute  could  be  held 
to  warrant  the  application  of  the  statute  in  each  case  and 
between  any  parties,  it  might  not  concern  a  particular  libel- 
lant  to  have  other  parties  before  the  Court,  provided  he  were 
himself  willing  to  take  the  hazard  of  such  proofs  as  the 
respondent  might  give  of  the  aggregate  amount  of  the  losses, 
and  the  same  might  be  true  of  the  respondent,  if  he  should 
prefer  to  try  the  question  as  to  each  claimant. 

It  must,  of  course,  be  conceded,  that,  whatever  rights  a 
party  may  have,  and  whether  given  by  statute  or  otherwise, 
they  are  to  be  asserted  in  due  and  proper  form  and  before  the 
proper  tribunal.  But  it  cannot,  I  think,  be  true,  that  a  de- 
fendant must  be  made  to  bear  a  liability  to  which  a  valid 
statute  declares  he  shall  not  be  subject,  upon  any  idea  that 
there  is  no  Court  which  can  administer  the  statute.  It  were 
better  to  say — if  there  is  no  Court  which  c^  give  a  judgment 
or  decree  in  favor  of  the  claimant  without  violating  the 
statute,  then  no  decree  or  judgment  can  be  rendered.  And, 
if  it  were  clear,  by  reason  of  the  number  of  claimants  who 
have  sustained  losses  and  their  residence  in  various  States, 
that  there  is  no  tribunal  which  can  obtain  jurisdiction  of  all, 
it  would  be  plausible,  at  least,  to  say,  that  the  Court  is  com- 
pelled to  proceed  with  the  parties  of  whom  they  have  juris- 
diction, and  render  justice  as  between  them,  upon  all  the 
proofs  either  may  offer  bearing  on  the  liability  according  to 
the  limitation  which  the  statute  has  declared. 

The  decree  must  be  affirmed. 

Hichard  H.  HtmUey  and  Cha/rlea  H.  IngersoUy  for  the 
libellants. 

Edward  H.  Owen^  John  8.  Beach  and  Jeremiah  HaJsey^ 
for  the  respondents. 


30  NORTHERN  DISTRICT  OF  NEW  TORK, 

The  Salt  Company  of  Onondaga  v.  Wilkinson. 


The  Salt  Company  of  Onondaga  vs.  Alfred  Wilkinson. 

Wbere  an  action  agidnat  a  Collector  of  Internal  Rerenae,  to  reooTer  back  a 
license  fee  paid  to  him  nnder  protest,  was  commenced  in  a  State  Court,  before 
July,  1866,  and  was  remoTed  to  this  Court  by  Tirtne  of  the  00th  section  of 
the  Act  of  June  80th,  1864,  (18  U.  &  SkaL  at  Lttrge,  241),  and  the  aedon  was 
one  which,  if  commenced  in  a  State  court  after  the  passage  of  the  Act  of  July 
18th,  1866,  (14  U,  8.  Stat,  at  Large,  dS),  would  have  been  removable  to  this  Court 
under  the  67th  secdon  (p,  171)  of  that  Act:  Hdd,  that,  notwithstanding  the 
repeal  of  the  60th  section  of  the  Act  of  1864,  by  the  68th  section  of  the  Act 
of  1866,  this  Court  continued  to  have,  by  virtue  of  the  proviso  to  such  68th 
section,  jurisdiction  of  the  action. 

The  meaning  of  the  word  "place,"  in  the  Internal  Revenue  Acts,  as  ^>plied  to 
the  place  where  the  business  of  a  manufacturer  authorized  by  a  license  under 
those  Acts  to  carry  on  his  business  at  a  place  designated  in>such  license,  may 
be  carried  on,  as  a  single  place,  discussed. 

The  mere  fact  that  a  manufacturer  of  salt  uses  more  than  one  set  of  boilers  or 
evaporating  pans,  or  more  than  one  smoke-flue  or  chimney,  does  not  make 
him  liable  to  pay  more  than  one  license  fee,  as  being  a  manufacturer  at  more 
than  one  place. 

(Before  Woodbtjtf,  J.,  Northern  District  of  New  York,  October  11th,  1870.) 

Woodruff,  J.  The  defendant  is  a  Collector  of  United 
States  Internal  Revenue,  and  this  action  is  brought  to  recover 
back  license  fees,  penalties  and  costs  paid  under  protest  by 
the  plaintiff,  and  by  other  persons  who  have  assigned  to  the 
plaintiff. 

The  action  was  commenced  in  the  Supreme  Court  of  the 
State,  and  was  removed  thereifrom  to  this  Court,  by  virtue  of 
the  50th  section  of  the  Act  of  Congress  to  provide  internal  rev- 
enue, &c.,  passed  June  30th,  1864,  (13  U.  S.  Stat,  at  Large^ 
241),  which  applied  to  cases  arising  under  the  Internal  Rev- 
enue laws,  the  provisions  of  the  Act  of  March  2d,  1883,  (4 
If.  S.  Stat,  at  La/rge^  632),  whereby  cases  arising  under  the 
revenue  laws,  (then  relating  to  duties  on  imports  only),  were 
declared  to  be  cognizable  in  the  Circuit  Courts  of  the  United 
States,  and,  when  commenced  in  the  State  Courts,  might  be 
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removed  to  the  said  Circuit  Conrts.  Ej  this  legislation,  a 
ki^  class  or  classes  of  cases  were  authorized  to  be  brought 
in  the  United  States'  Court,  and  to  be  removed  to  that  Court, 
if  b^un  in  the  State  Court. 

By  the  Act  of  July  13th,  1866,  (14  JJ.  8.  Stat  at  La^e, 

98),  a  change  on  this  subject  was  made.    By  section  68  of 

that  Act,  {jp.  172),  the  50th  section  of  the  Act  of  1864  was 

repealed ;  and,  by  section  67,  a  dass  of  cases,  to  which  class 

this  action  belongs,  were  authorized,  when  commenced  in  the 

State  Court,  to  be  removed  to  this  Court.    The  elSect  of  this 

repeal,  and  of  the  provisions  of  such  67th  section,  was^  as 

distinctly  decided  by  the  Supreme  Court  of  the  United  States 

in  The  Assessor  v.  Osbom>eSy  (9  WaUacej  567),  to  withdraw 

from  this  €ourt  jurisdiction,  through  process  of  its  own,  of 

cases  arising  under  the  internal  revenue  laws  to  recover  back 

duties  illegally  assessed,  where  the  plaintiff  and  defendant  are 

both  citizens  of  the  State  in  which  the  suit  is  brought,  and 

to  confine  its  jurisdiction  to  cases  removed  from  the  State 

Courts  by  virtue  of  the  said  67th  section  ;  and,  as  many  cases 

were  already  pending  in  the  Courts  of  the  United  States, 

which  had  been  removed  from  the  State  Courts  under  the 

broader  authority  of  the  50th  section  of  the  Act  of  1864,  the 

repeal  declared  in  the  68th  section  of  the  Act  of  1866  was 

accompanied  by  a  proviso,  ^^  that  any  case  which  may  have 

been  removed  from  the  Courts  of  any  State,  under  said  50th 

section,  to  the  Courts  of  the  United  States,  shall  be  remanded 

to  the  State  Court  from  which  it  was  so  removed,    *    *    * 

unless  the  Justice  of  the  Circuit  Court  of  the  United  States 

in  which  such  suit    ^    ''^    is  pending  shall  be  of  opinion 

that  said  case  would  be  removable  from  the  Court  of  the  State 

to  the  Circuit  Coitrt  under  and  by  virtue  of  the  67th  section 

of  this  Act." 

This  case  being  now  brought  to  trial,  the  defendant  insists 
that  this  Court  has  no  authority  to  proceed  to  judgment;  that 
the  repeal  of  the  before-mentioned  50th  section,  (by  virtue  of 
which  alone  it  was  removed  and  came  within  the  jurisdiction 
of  this  tribunal),  has  wholly  defeated  the  jurisdiction ;  and 
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that,  although  there  is  provision  for  remanding  certain  eases 
to  the  State  Courts,  there  is  none  continuing  the  jurisdiction 
of  this  Court  in  any  case.  I  do  not  understand  the  counsel 
for  the  defendant  to  deny  that  if  this  case  had  been  com- 
menced in  the  State  Court  after  the  passage  of  the  Act  of 
1866,  it  would  be  removable  to  this  Court  under  the  said  67th 
section.  It  is  quite  plain  that  it  would  be  so  removable,  for, 
that  section  provides,  that  any  suit  commenced  in  a  State 
Court  against  any  oflScer  of  the  United  States  acting  under 
the  Internal  Revenue  laws,  on  account  of  any  act  done  under 
color  of  his  office,  may  be  removed  in  the  manner  therein  do- 
scribed.  As  it  would  be  so  removable,  it  is  certain  that  the 
proviso  above  cited  does  not  authorize  a  remand  thereof  to 
the  State  Court.  The  argument  of  the  defendant  would, 
therefore,  result  in  this  state  of  things,  namely,  that  the  suit 
was  originally  lawfully  and  properly  removed  to  this  Court 
and  withdrawn  from  the  jurisdiction  of  the  State  Court  and  is 
lawfully  pending  here;  that  there  is  no  power  to  remand  it  to 
the  State  Court  and  restore  it  to  that  jurisdiction ;  and  yet  that 
there  is  no  jurisdiction  here  to  hear  and  determine  it.  Such 
a  result  would  not  be  admitted  unless  the  construction  of  the 
Act  clearly  required  it ;  and  an  Act  which  could  have  that 
operation,  namely,  to  take  away,  by  defeating,  the  right  of  a 
plaintiff  to  a  trial  and  judgment,  would  be  liable  to  serious 
criticism. 

Construing  the  67th  and  68th  sections  together  with  the 
proviso,  if  no  other  language  were  contained  therein  than  that 
above  cited,  I  should  not  hesitate  to  hold  that  the  repeal,  as 
modified  by  the  proviso,  had,  by  implication,  another  qualifi- 
cation, namely,  that  such  cases  as  would  be  removable  under 
section  67,  were  not  to  be  affected  by  the  repeal.  And,  that 
this  was  in  fact  the  design  of  Congress,  and  is  the  import  of 
the  entire  proviso,  appears  from  its  concluding  sentence: 
"  And,  in  all  cases  which  may  have  been  removed  from  any 
Court  of  any  State  under  and  by  virtue  of  said  fiftieth  section 
of  said  Act  of  June  30th,  1864,  all  attachments  made,  and  all 
bail  or  other  security  given  upon  such  suit  *  *  shall  be  and  con- 


OCTOBER,  18Y0.  33 


The  Salt  Company  of  Onondaga  v.  Wilkinson. 


tiaae  in  full  force  and  e£Pect  until  final  judgment  and  execu- 
tion, whether  such  suit  shall  be  prosecuted  to  final  judgment 
in  the  Circuit  Court  of  the  United  States,  or  remanded  to  the 
State  Court  from  which  it  was  removed."  The  plain  import 
of  the  whole  proviso  is,  that  some  suits  should  be  remanded 
and  others  should  be  prosecuted  to  final  judgment  in  the  Cir- 
cuit Court,  notwithstanding  the  repeal  of  the  said  50th  sec- 
tion. There  is,  therefore,  bo  want  of  jurisdiction  or  of 
authority  to  hear  and  determine  this  case  upon  the  pleadings 
and  proofs  before  me. 

I  shall  not  enter  upon  an  extended  discussion  of  the 
merits.  The  opinion  of  the  Commissioner  of  Internal  Keve- 
nue  was  laid  before  me  on  the  hearing,  in  pursuance  of  which 
the  assessor  assessed,  and  the  defendant  collected,  the  license 
fees  from  the  plaintiff  and  the  various  assignors  of  the 
plaintiff  mentioned  in  the  declaration.  I  concur  in  that 
opinion  in  respect  to  the  persons  who  were  respectively 
hound  to  take  out  a  license  and  pay  the  license  fee,  and  am 
of  the  opinion  there  expressed,  that  each  of  such  persons  is  a 
manu&cturer,  within  the  meaning  of  the  law  prescribing  the 
daty  to  take  a  license  and  pay  such  fee.  With  the  reasoning 
of  the  opinion  of  the  Conmiissioner  in  respect  to  the  effect  of 
a  Ucense,  and  that  it  authorizes  the  manufacturer  to  exercise 
or  carry  on  his  business  at  the  place  registered  and  desig- 
nated therein,  and  that  one  license  does  not  authorize  the 
carrying  on  of  business  at  two  separate  places,  as  the  term 
"place"  is  used  in  the  Act,  I  also  concur;  and,  of  conse- 
quence, I  agree  that  the  word  ^^ place"  is  not  used  as  an 
equivalent  for  town,  city,  county,  or  State.  But,  in  the  ap- 
plication of  the  reasoning  to  the  peculiar  business  carried  on 
by  the  plaintiff  and  its  assignors,  I  think  the  construction 
given  to  the  Act  is  too  rigid.  The  term  should  be  construed 
in  reference  to  the  nature  of  the  business. 

A  manufacturer  of  woolen  or  cotton  cloths,  for  example, 
receiving  wool  or  raw  cotton  and  producing  cloth,  has  a  loca- 
tion for  his  manufactory.    It  may  consist  of  one  or  several 
buildings.     His  washing,  his  picking,  his  carding,  his  spin- 
voL  vm. — 8 
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ning,  his  weaving,  his  dyeing,  his  fulling,  his  finishing,  or 
other  processes,  may  each  be  carried  on  in  separate  buildings. 
These  buildings  may  be  within  one  enclosure  or  in  separate 
enclosures.  Some  processes  may  be  conducted  by  the  aid  of 
steam  power,  and  others  at  a  distance,  by  water  power,  at  a 
stream.  So,  there  may  be,  instead  of  one  large  building,  in 
which  all  the  processes  are  carried  on  on  a  large  scale,  several 
smaller  buildings,  in  each  of  which  the  entire  process  may  be 
applied  to  different  portions  of  raw  material,  and  a  distinct, 
entire  product  be  produced  in  each ;  and  yet  the  whole  may 
be,  according  to  the  common  and  proper  understanding  of 
mankind,  but  one  place  of  business.  On  the  other  hand,  it 
is  entirely  possible  for  a  manufacturer  to  carry  on  two  sepa- 
rate factories,  at  two  places.  The  term  must  be  regarded  in 
reference  to  its  common  acceptation ;  and,  although  the  stat- 
ute, at  times,  uses  "house  or  premises,"  as  its  equivalent, 
this  gives  but  little  aid  to  the  interpretation,  except  when 
business  is  ordinarily  carried  on  in  a  house  or  store,  for, 
"  premises "  is  not  more  restricted  in  its  meaning  than  the 
word  "place"  itself. 

Suppose,  for  further  example,  a  manufacturer  of  maple 
sugar,  having  the  privilege  of  drawing  sap  from  a  large  tract 
of  land,  gathers  the  sap  and  brings  it  to  a  single  kettle  for 
boiling,  it  would  be  said  that  the  place  of  boiling  was  his 
place  of  business.  Suppose,  then,  that  his  supply  of  sap  was 
so  great  that  he  required  two  kettles  or  four — ^he  would  not 
be  required  to  take  out  a  separate  license  in  order  to  use  each 
additional  kettle.  Nor  would  it  be  required,  if  such  addi- 
tional kettles  were  used  in  different  parts  of  a  grove  of  maples 
from  which  the  sap  was  gathered.  It  may  be  suggested,  that, 
in  such  case,  the  grove  or  tract  of  land  is  the  premises,  that 
is,  the  place,  where  he  carries  on  the  business.  Very  true ; 
and  no  less  true  if  that  same  grove  or  tract  were  divided  by 
fences,  enclosing  several  fields  owned  by  different  persons, 
from  each  of  whom  the  manufacturer  had  obtained  the  privi- 
lege of  drawing  sap  and  manufacturing  sugar  thereon.  It 
would  still  be,  in  substance,  and  according  to  the  common 
acceptation  of  the  term,  one  place  of  manufacture. 
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Soy  the  manufacturer  of  bricks  from  claj  is  not  required 
to  have  a  new  license  if  he  does  not  build  his  second  or  third 
kiln  on  precisely  the  same  square  feet  of  ground  as  the  first ; 
or  if  he  builds  and  bums  two  kilns  at  a  time,  even  though 
the  day  for  each  may  have  been  taken  from  a  different  pit  or 
excavation. 

The  division  of  the  salt  field  appears  to  be  wholly  artifi- 
cial. From  the  agreed  statement  of  facts,  it  appears  not 
unlike  a  division  of  ground  in  or  near  a  city  into  city  lots. 
A  trade  or  business  may  be  carried  on  upon  one  or  many  of 
sach  lots ;  and,  in  either  <;a8e,  may  be  a  single  business,  and 
be  carried  on  at  one  place.  One  manufacturer  becomes  the 
owner  of  one  salt  block ;  another,  of  two.  So,  in  a  city,  one 
trader  hires  or  buys  for  his  business  a  store  built  upon  a 
single  lot;  another,  for  whose  lai^er  business  snch  a  store  is 
of  insufficient  dimensions,  buys  or  hires  two  such  stores,  and 
opens  communications  between  them  for  the  purposes  of  his 
business.  Certainly,  the  question  whether  a  manufacturer 
requires  more  than  one  license  does  not  depend  on  the  num- 
ber of  boilers  or  evaporating  pans  he  uses ;  and  it  is  difficult 
to  see  how  the  question  can  depend  upon  the  number  of  flues 
or  chimneys  which  carry  away  the  smoke  of  his  fires. 

It  is  difficult  to  say  that  reasoning  makes  the  subject 
any  clearer;  and  it  may  be  difficult  to  employ  language  which 
will  certainly  define,  in  all  cases,  one  manufactory  distin- 
guished from  two.  But,  the  mere  fact  that  the  manufacturer 
of  salt  includes  in  his  business  more  than  one  set  of  boilers, 
or  more  than  one  chimney,  does  not,  satis&ctorily  to  my 
mind,  determine  that  he  is  a  manufacturer  at  two  places, 
within  the  proper  meaning  of  the  Act.  He  manufactures  on 
a  lai^er  scale  than  his  neighbor.  His  license  fee  will  form  a 
less  percentage  of  his  ej:penses,  and,  to  that  extent,  give  him 
an  advantage  over  his  neighbor.  But  it  is,  in  that  view,  a 
very  slight  difierence ;  and  this  difference  must  exist  under 
any  definition  pf  the  meaning  of  "  place,"  for,  one  manu&c- 
turer,  with  a  large  factory  and  with^large  capital,  will  produce 
more  than  lus  neighbor  in  his  smaller  shop  or  factory.    Con- 


36  NORTHERN  DISTRICT  OF  NEW  YORK, 

Cowing  tr.  Ramaey. 

gress  did  all  that  it  deemed  necessary  in  view  of  this  diflfer- 
ence,  by  providing,  in  its  definition  of  a  manu&cturer,  that, 
unless  one  produced  goods,  &c.,  of  a  value  exceeding  one 
thousand  dollars  annually,  he  should  not  be  deemed  a  manu- 
facturer within  the  Act,  nor  be  charged  with  any  li- 
cense fee. 

My  conviction  is,  that,   upon  the  agreed  statement  of 

facts,  which  merely  shows  that  some  of  the  parties,  in  their 
manufacture  of  salt,  use  two  sets  of  boilers  and  one  chimney, 
and  some  use  two  or  more  sets  of  boilers  and  as  many  chim- 
neys, and  that  these  are  called  blocks  and  double  blocks,  they 
were  not  chargeable  with  more  than  one  license  fee. 

The  plaintifi  should,  therefore,  have  judgment  for  the 
excess  paid  according  to  this  view.  The  amount  may  be 
ascertained  by  a  reference,  or  otherwise,  as  no  doubt,  the 
parties  will  agree  before  the  entry  of  final  judgment. 

George  Jt.  Comstock^  for  the  plaintiff. 

WHUam  Dorsheimer  {District  Attorney),  for  the  de- 
fendant. 


George  Cowmo  vs.  John  A.  Bumsey  and  othebs. 

r 

In  an  action  on  the  case  for  the  infringement  of  letters  patent,  it  is  erroneous  to 
instruct  the  jury  that  the  true  rnle  in  regard  to  damages  is  the  profits  made 
by  the  defendant  by  the  infringement. 

The  tme  rnle  is,  what  the  plaintiff  has  lost  and  not  what  the  defendant  has 
gained. 

Where,  under  such  an  erroneous  instruction,  the  plaintiff  obtained  a  verdict  for 
1750  damages,  and  the  defendant  moved  for  a  new  trial,  on  a  case,  because  of 
Buch  instruction,  a  new  trial  was  denied,  in  case  the  plaintiff  should  consent 
that  the  verdict  be  reduced  to  nominal  damages,  but,  otherwise,  a  new  trial 
was  ordered,  the  costs  to  abide  the  event 

(Before  WooDEurr,  J.,  Northern  District  of  New  York,  October  11th,  1870.) 

This  was  an  action  on  the  case,  brought  to  recover  dam- 
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ages  for  an  infringement  of  the  plaintiff's  rights,  secured  by 
letters  patent,  granted  to  him  for  an  "improved  cylinder 
polisher."  At  the  trial,  the  plaintiff  had  a  verdict  for  $750 
damages ;  and  the  defendants  now  moved  for  a  new  trial,  on 
case. 

ECbridge  G.  Lapham^  for  the  plaintiff. 

Damd  Wright^  for  the  defendants.  , 

WooDBUFF,  J.  I  have  examined  the  grounds  upon  which 
a  new  trial  is  sought  in  this  case,  but,  with  the  exception  of 
one  point,  to  be  presently  noticed,  I  am  not  satisfied  that  any 
error  wbs  committed,  entitling  the  defendants  to  the  inter- 
ference of  the  Court  to  set  aside  the  verdict. 

The  defendants  have  been  ingenious  in  their  endeavor  to 
oonstmct  a  cylinder  polisher,  that  should  "  get  around  ^  the 
plaintiff's  patent ;  and  it  is  not  unlikely  that  they  have  made 
improvements  upon  his  invention.  The  defendants'  witnesses 
very  clearly  prove  differences  between  their  machine  and  that 
of  the  plaintiff.  Those  differences  may  be  useftil  differences ; 
bat,  so  long  as  the  improved  machine  appropriates,  or  (to  bor- 
row the  language  of  the  charge)  absorbs  what  the  plaintiff . 
invented  and  patented,  the  defendants  are  not  at  liberty  to  use 
it  without  the  plaintiff's  consent.  I  am  not  satisfied  that  the 
case  was  not  tried  and  submitted  to  the  jary  upon  a  correct 
exposition  of  the  law ;  and,  as  to  disputed  questions  of  fact 
upon  conflicting  evidence,  the  verdict  of  the  jury  should  be 
taken  as  conclusive. 

On  the  rule  of  damages,  however,  it  seems  to  me  an  in- 
struction was  given  which  was  not  strictly  accurate.  The 
ease  states,  that,  on  the  return  of  the  jury  to  the  bar,  declaring 
"  that  they  had  agreed  in  regard  to  the  infringement,  but  had 
not  agreed  in  regard  to  the  amount  of  damages,"  the  Court 
farther  instructed  them  as  follows :  "  The  damages  do  not 
depend  upon  the  profits  the  defendant  may  have  made  out  of 
the  cylinders,  the  profits  upon  the  pumps,  but  the  mere  profits 
upon  polishing  the  pumps,  the  mere  improvement  in  the  pol- 
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ishing  of  the  cylinders.  Everything  elge  has  nothing  to  do 
with  this  machine.  It  is  the  profits  in  polishing  with  this 
machine.  That  is  all.  That,  in  itself,  is  a  very  small  portion 
of  the  pump.  The  true  rule  in  regard  to  damages  is  the 
profits  made  by  the  defendants  by  polishing  the  pumps,  and 
not  the  profits  lost  to  the  plaintiff." 

It  is  difficult  to  resist  the  inference,  that  there  has  been 
some  mistake  in  the  preparation  and  settlement  of  the  case  in 
this  respect ;  for,  in  the  instructions  given  to  the  jury  before 
they  retired,  the  Court  distinctly  said  :  "  On  the  question  of 
damages,  gentlemen,  there  is  only  one  rule.  That  is,  to  give 
to  the  plaintiff  the  actual  damages  which  he  has  sustained  by 
this  infringement."  Such  previous  instruction  is  so  incon- 
sistent with  what  is  imputed  to  the  Court  on  the  return  of  the 
jury  to  the  bar,  as  to  warrant  the  supposition  that  what  the 
Court  said  was,  rather,  that,  as  an  aid  to  determine,  upon  the 
whole  case,  what  damages  the  plaintiff  had  sustained,  the  jury 
were  at  liberty  to  consider  what  profits  the  defendants  had 
made.  The  whole  case  might  warrant  a  presumption,  that,  if 
the  defendants  had  not  infringed  the  patent,  the  plaintiff 
would  have  had  the  opportunity,  through  a  larger  patronage, 
to  polish  as  many  more  pumps  as  the  defendants  polished  and 
to  realize  as  great  profits.  There  might  be  some  reason  for 
believing  that,  by  infringing,  the  defendants  drew  away  this 
amount  of  work  in  polishing ;  and  so,  incidentally,  the  jury 
might  be,  and,  no  doubt,  were,  entitled  to  know  and  consider 
the  profits  of  polishing  pumps  or  cylinders  by  this  machine. 

The  instruction  is,  however,  stated,  in  the  case,  to  have 
been  given,  and  to  have  been  specially  excepted  to ;  and  its 
correctness  is,  therefore,  to  be  tested  as  it  now  appears,  that 
is,  as  the  latest,  and  an  explicit,  direction  to  the  jury,  when 
the  question  of  damages  was  alone  the  subject  of  considera- 
tion. 

A  patentee  whose  rights  are  infiringed  has  his  election  of 
remedies.  He  may  treat  the  infringer,  who  illegally  appro- 
priates the  invention  to  his  own  use,  making  profit  thereby, 
as  his  trustee  in  respect  of  such  profits,  and  compel  him  to 
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aeoonnt  therefor  in  equity.  In  such  case,  the  plaintiff  may 
recover  those  profits,  be  they  more  or  less ;  and  he  can  recover 
no  more,  however  great  the  damages  may  be  which  the  illegal 
interference  has  occasioned.'^  If,  on  an  accounting,  it  should 
appear  that  the  defendant  used  the  invention  so  unskillAilly 
that  he  realized  no  profit,  there  could  be  no  recovery.  On 
the  other  hand,  the  patentee  may  sue  at  law  for  the  damages 
which  he  has  sustained ;  and  those  damages  he  is  entitled  to 
recover,  whether  the  defendant  has  made  any  profits  or  not. 
In  such  an  action,  it  is  precisely  what  is  lost  to  the  plaintiff, 
and  not  what  the  defendant  has  gained,  which  is  the  legal 
measure  of  the  damages  to  be  awarded.  Under  this  rule,  it 
may  often  be  entirely  proper  to  prove  the  profits  of  the  ordi- 
nary use  of  the  invention,  and  the  demand  existing  in  the 
market,  evidenced  by  sales  made,  and  so,  as  an  element  of  con- 
sideration, show  the  profits  realized  by  the  defendant,  in  order 
to  famish  to  the  jury  all  proper  materials  for  determining  how 
much  the  plaintiff  has  lost.  But  I  apprehend  that  they  are 
to  answer  the  precise  question — ^how  much  loss  has  the  plain- 
tiff sustained  by  reason  of  the  defendant's  infringement  ? 

There  were  elements  of  estimate  and  computation  in  this 
case — ^the  saving  of  time  in  the  process  of  polishing,  as  com- 
pared with  boring;  the  fact  that  pumps  so  polished  were  bet- 
ter and  more  enduring ;  the  cost  of  supplying  new  packing  to 
the  pistons  where  the  cylinders  were  not  polished ;  the  actual 
sales  by  the  defendants ;  and  the  presimiption  that  this  with- 
drew patronage  from  the  plaintiff.  These,  though  not  very 
precise,  furnished  means  of  determining  the  loss  to  the  plain- 
tiff, not  greatly  less  definite,  as  aids  to  the  judgment  and  good 
sense  of  a  jury,  than  they  were  to  an  estimate  of  the  profits 
made  by  the  defendants ;  and,  if  they  enabled  the  jury  to 
estimate,  satisfactorily  to  their  own  minds,  the  defendants' 
profits,  then  those  in  turn  became  an  element  in  the  estima- 
tion of  the  plaintiff's  loss. 


*  By  a  recent  Btatate  this  rule  has  been  changed,  and  both  profits  and  dam- 
ages may  now  be  recovered  in  equity.  (Act  of  July  Sth,  1870,  §  55,  16  U.  S. 
BtaL  ai  Large,  206.) 
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I  think  the  distinction  above  stated  has  been  uniformly 
recognized  in  the  cases  on  this  subject.  There  may  be  cases 
so  peculiar  that  there  are  no  means  of  proving  the  plaintiffs 
loss,  without  proof  of  the  defendant's  profits,  and  such  proof 
becomes  clearly  admissible ;  but,  even  then,  the  recovery  is 
what  the  jury  shall  find  to  be  the  plaintiff's  loss,  not  because 
the  defendant  realized  profits,  but  because,  under  all  the  cir- 
cumstances, the  jury  infer,  as  a  fact,  that,  but  for  the  inter- 
ference, the  plaintiff  would  have  realized  those  profits. 

It  may  be  said,  with  some  plausibility,  that  the  plaintiff's 
damages  may  sometimes  be  greater  than  the  profits  which  the 
defendants  have  made,  but  ought  never  to  be  considered  less ; 
and  that  the  defendants,  having  illegally  infringed,  should 
always  be  held  to  the  presumption,  that  the  plaintiff  would 
have  made  as  much  as  they  have  realized,  and  should  not  be 
permitted  to  retain  any  of  the  fhiits  of  their  illegal  conduct,  by 
showing  that  the  plaintiff  could  not  have  manufactured  or 
used  the  invention  so  profitably.  In  truth,  no  injustice  can 
come  to  the  plaintiff,  so  long  as  he  has  his  election  to  proceed 
in  equity  for  the  profits  the  defendants  have  made,  or,  if  he 
so  prefer,  to  sue  at  law  for  the  loss  he  has  suffered ;  and,  al- 
though a  jury  will  be  very  likely  to  infer  that  such  loss  is  at 
least  equal  to  the  defendants'  profits,  the  legal  rule  still 
stands.   ^ 

The  plaintiff  should,  however,  be  permitted  to  avoid  a  new 
trial  by  remitting  damages,  if  he  sees  fit ;  and,  therefore,  if  he 
consents  that  the  verdict  be  reduced  to  nominal  damages,  a 
new  trial  is  denied.  Otherwise,  a  new  trial  is  ordered,  the 
costs  to  abide  the  event. 
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Julia  Bioh,  Adionistbatbix,  &o.j  V8.  Beboth  Close. 

Hie  letters  patent  granted  to  Reuben  Rich,  July  8th,  1842,  for  an  "  improyement 
in  water-wheels,''  wherein  the  patentee  claims  only  "  the  combination  of  the 
irfaeel,  constracted  as  herein  before  described,  with  the  spiral  conductor  D* 
and  tube  F,  so  as  to  get  the  full  pressure  of  the  water,  while  the  wheel  is 
relieTed  of  its  weight,  in  the  manner  and  for  the  purpose  set  forth,"  is  not 
islnoged  by  a  combination  of  the  wheel  with  the  spiral  conductor  alone, 
without  the  tube  or  any  equiyalent  therefor. 

The  use  of  the  wheel  and  the  spiral  conductor  in  combination,  in  such  location, 
in  reference  to  the  flume,  as  to  render  the  tube  unnecessary,  is  not  the  substi- 
tution for  the  tube  of  an  equiyalent  therefor,  and  is  no  infringement  of  such 
daim. 

A  patent  for  a  mere  combination  of  three  distinct  deyices  is  not  infringed  by 
the  use  of  only  two  of  such  deyices,  without  the  other. 

(Before  Woodruvf,  J.,  Northern  District  of  New  York,  October,  1870.) 

Thib  was  an  action  on  the  case  for  the  infringement  of 
letters  patent  granted  to  Reuben  Rich,  July  Sth,  1842,  for 
an  "  improvement  in  water-wheels."  The  specification  called 
the  improvement  the  "presBure  centre-vent  w'ater-wheel." 
The  Bpecification  said :  "  The  nature  of  my  invention  couBistB 
in  receiving  the  water  on  the  wheel  at  its  periphery,  from  the 
flnme,  by  a  spiral  conductor,  and  discharging  it  as  soon  as  it 
passes  the  buckets,  thus  giving  the  full  action  of  the  water, 
and  relieving  the  wheel  of  its  weight,  as  soon  as  it  passes 
that  point.  The  wheel,  formed  of  iron  or  other  suitable  sub- 
stance, when  running  horizontal,  has  its  upper  face  formed  of 
a  flat  plate.  A,  just  the  size  of  the  wheel.  Around  its  outer 
edge,  there  is  a  serieB  of  ogee-formed  buckets,  B,  extending 
downwards,  at  right  angles,  to  its  under  side,  and  obliquely 
to  the  radii,  overlying  each  other  to  any  distance  desired.  A 
ring,  C,  is  attached  to  the  lower  edge  of  these  buckets,  which 
is  wide  enough  to  reach  from  their  outer  to  their  inner  edge, 
and  leave  the  centre  open  for  the  free  egress  of  the  water. 
The  vertical  shaft  passes  through  the  centre  of  the  top  plate, 
A,  and  is  firmly  attached  thereto.    The  wheel,  so  constructed. 
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is  Burroimded  by  the  Spiral  conductor  D,  to  convoy  the  water 

from  the  flume  on  to  it.    The  space  between  this  conductor 

and  the  wheel  gradually  contracting  in  width  and  height, 

from  the  entrance  at  d,  around  the  whole  circumference  ot 

the  wheel,  has  a  tendency  to  preas  the  water  towards  the 

centre.    From  the  top  of  this  condnetor,  a  flange,  E,  projects 

down  around  the  wheel,  as  close  as  possihle  without  touching, 

the  thickness  of  the  upper  plate,  and  prevent*  the  water  from 

running  in  over  the  wheel.     A  tube,  F,  surrounds  the  shaft, 

extending  up  above  the  water  line ;  and,  in  the  side  of  this 

tube,  just  over  the  wheel,  there  is  au  aperture,  G,  which 

opens  outside   of  the  flume,  for  conducting  off  saj  water 

which  may  leak  in  over  the  wheel,  and  thus  prevents  its 

becoming  clogged.     Operation.     When  the  water  is  let  on  to 

this  wheel,  the  spiral  serves  to  create  an  equal  pressure 

towards  the  centre  of  the  wheel  on  all   sides,  and,  acting  on 

the  backets  while  passing  through  them,  relieves  the  wheel 

of  its  weight,  as  soon  as  it  passes  the  inner  edge  of  the  ring 

C,  falling  down  and  passing  off  freely  from  the  centre."     The 

'  "      i:  "  What  I  claim  as  my  invention,  and 

letters  patent,  is,  the  combination  of  the 

IS  herein  before  described,  with  the  spiral 

ihe  F,  so  as  to  get  the  full  pressure  of  the 

leel  is  relieved  of  its  weight,  in  the  man* 

pose  set  forth." 

appeared,  that,  in  the  defendant's  wheel, 
:ved  on  the  wheel  at  its  periphery,  from 
ral  conductor,  which  was  outside  of  the 
i  the  water  from  the  flume  through  an 
le  thereof,  and  was  attached  to  the  flume, 
was  dispensed  with.  The  plaintiff  offered 
nbe  F  was  not  necessary  to  the  successftil 
intiff's  combination,  but  the  evidence  was 
rt  held  that  tlie  plaintiff  could  not  recover 
t  used,  as  an  element  of  the  combination, 
lefendant  had  a  verdict,  and  the  plaintiff 
!w  trial,  on  a  case. 
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Alexcmder  H.  Ayera^  for  the  plaintiff. 
John  M.  Ca/rroUj  for  the  defendant. 

WooDBUFP,  J.  There  is  some  reason  to  apprehend  that  the 
patentee,  in  this  case,  failed  to  secnre  to  himself  all  that  he  might 
have  secared,  if  he  had  not  restricted  his  claim,  as  the  inventor, 
to  a  mere  combination.  The  argmnent  of  the  plaintiff's  coun- 
sel assTimes,  that  the  combination  of  a  spiral  conductor  with 
a  water  wheel  open  at  the  bottom,  through  which  the  water 
would  fall  freely  after  passing  through  ogee  buckets  con- 
stracted  as  described  in  the  specification  annexed  to  the  pat- 
ent, was  his  invention ;  and  this  assumption  does  find  some 
color  in  the  language  of  the  specification.  But  the  patentee 
made  no  such  claim  in  fact.  It  is  perfectly  consistent  with 
the  specification,  and  with  the  plaintiff's  claim,  to  assume  (1.) 
That  the  water-wheel  described  was  not  new  ;  (2.)  That  the 
spiral  conductor  was  not  new ;  (3.)  That  the  use  of  a  tube,  F, 
above  a  watei^wheel,  to  remove  water  which,  being  thereon, 
would  impede  its  revolutions,  was  not  new ;  (4.)  That  the 
use  of  the  spiral  conductor  described,  to  conduct  water  to  the 
periphery  of  just  such  a  wheel,  and  cast  it  against  the 
backets,  was  already  common.  The  patentee  may  have 
invented  each,  but  he  has  not  said  so,  and  he  has  not  claimed 
that  he  did. 

An  inventor  must  be  taken  to  know  of  what  his  invention 
consists,  and  his  patent  does  not  secure  to  him  the  exclusive 
right  in  anything  more  than  he  claims  to  have  invented.  If 
his  specification  is  imperfect,  through  mistake  or  inadvertence, 
the  law  enables  him  to  obtain  a  reissue,  so  as  to  conform  to 
the  truth  in  this  respect. 

Here,  the  patentee  has  narrowed  his  claim,  by  the  use  of 
terms  which  are  express  and  clear :  "  What  I  claim  as  my  in- 
vention, and  desire  to  secure  by  letters  patent,  is,  the  com- 
bination of  the  wheel,  constructed  as  herein  before  described, 
with  the  spiral  conductor  D,  and  tube  F,  so  as  to  get  the  full 
pressure  of  the  water,  while  the  wheel  is  relieved  of  its 
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weight,  ID  the  manner  and  for  the  purpose  set  forth,"  He 
does  not  claim  to  have  invented  either  of  the  parts  separately, 
nor  to  have  invented  a  nseful  combination  of  any  two  of  the 
parts  without  the  third.  He  may' have  invented  each  of 
them,  bat  he  has  not  obtained  a  patent  for  either  of  them. 
"We  are,  therefore,  left  to  the  asenrnption,  that  each  waa  old, 
and  that  his  specific  combination  alone  was  new. 

It  is  quite  true,  that,  in  the  construction  of  a  claim,  refer- 
ence is  to  be  bad  to  the  descriptive  portion  of  the  specifica- 
tion, or  to  any  other  portion  of  it,  to  ascertain  the  true 
interpretation  of  the  claim.  But,  where  the  claim  is  such  as 
to  leave  no  room  for  construction,  where  it  is  clear  and  ex- 
plicit, and,  especially,  where  there  is  nothing  iu  the  specifi- 
cation which  shows  that  the  patentee  did  not  mean  just  what 
the  plain  langna^  of  the  claim  imports,  we  are  not  aided  by, 
and  have  no  need  of  aid  from,  such  specification. 

The  case,  therefore,  stands  thus ;  The  patentee  has  not 
claimed  to  have  invented  the  wheel  described,  or  the  combin- 
ation of  the  wheel  with  the  spiral  conductor,  and  has  not 
obtained  a  patent  for  either.  He,  therefore,  has  no  exclusive 
right  by  virtue  of  which  he  could  prevent  the  defendant's 
Tisiug  either. 

It  is  true,  that  inventions  iu  general  involve  combinations 
of  old  devices.  No  machine  is  made  that  does  not,  in 
■various  of  its  parts,  require,  for  its  construction,  the  use  of 
what  is  known  and  open  to  the  use  of  all  the  world.  Hence, 
when  a  machine  is  patented  as  an  aggregate,  third  parties 
may  not  deny  an  infringement  on  the  ground  that  they  omit 
immaterial  parts,  or  use  fewer  of  the  original  old  elements, 
or  substitute  equivalents.  The  question  will  still  recur — Is 
*•"*  "T'""''  'ifringemcnt  substantially  the  same  machine  ? 

),  the  patentee  claims  to  combine  a  wheel  and 
.dnctor,  neither  of  which  he  claims  to  have 
th  a  tube,  F,  to  carry  off  the  water  from  the  sui- 
■heel.  'Nov,  if  the  defendant  had  substituted  an 
Bvice  for  the  tnbe  F,  he  might  be  an  infringer, 
not,  by  this  patent,  prevented  from  using  the 
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other  two  without  any  each  device.  His  using  them  in  a 
location,  in  reference  to  the  flume,  which  rendered  the  tube 
imneeessarj  and  useless,  was  not  substituting  an  equivalent 
device,  but  was  only  using  them  without  any  device  of  any 
kind  for  the  purpose  indicated.  The  case  falls,  therefore, 
vithin  the  rule  stated,  namely,  that,  when  a  combination  of 
blown  elements  or  devices  is  patented,  and  the  combination 
only,  the  use  of  any  of  the  devices  less  than  all  is  no 
infiringement.  This  rule  is  not  to  be  construed  so  strictly  as 
to  ooidict  with  the  other  rule  above  stated,  and  to  permit  the 
sobstitution  of  equivalent  devices,  where  the  combination  is 
snbstantially  the  same.  But,  here,  the  tube  F  is  a  distinct 
member  of  the  combination,  for  a  specific  useiul  purpose ; 
and  it  cannot  be  rejected  in  determining  what  is,  in  law  and 
in  fact,  the  subject  of  the  patent. 

If  the  wheel  had  been  claimed,  or  the  combination  of  the 
wheel  and  the  spiral  conductor,  the  defendant  could  not 
have  protected  himself  by  dispensing  with  the  tube  F, 
aldiough  the  plaintiff  had  also  patented  the  three  in  combin- 
ation; but,  as  the  case  stands,  I  see  no  alternative  but  to 
hold  the  ruling  on  the  trial  correct. 

The  motion  for  a  new  trial  is  denied. 


William  E.  Doubleday  and  another 

m 

Fbedebiok  W.  Shebman  and  Hesman  M.  Boas. 
William  E.  Doubleday  vs.  The  Same.    In  Equity. 

Bolicitonr  and  connsers  fees  and  disboneinente,  incurred  by  the  plaintiff, 
UvoDgh  the  renstance  of  the  defendant  to  an  application  for  an  attachment 
■gunst  the  defendant  for  a  contempt  of  Conrt  in  violating  an  injunction,  and 
in  the  oonree  of  proceedings  before  a  Master  on  a  reference  to  ti^e  testimony 
M  to  such  Tiolation,  allowed,  as  part  of  t)^e  fine  imposed  on  the  defendant  as 
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a  panishmeiit  for  such  contempt,  the  violation  of  the  injunction  being 

lidied,  and  shown  to  be  wilful,  altbongh  the  Master  reported  that  the  extent 

of  the  violation  was  not  shown  by  the  proofs  before  him. 
The  punishment  limited  to  a  fine  of  the  amount  of  such  fees  and  disbursements 

and  the  taxed  costs,  and  commitment  until  payment. 
A  defendant  who  desires  to  mitigate  the  pecuniary  fine  to  be  imposed  tot  a  oon- 

teinpt  of  Court,  should  present  his  inability  to  respond  in  a  manner  fi'ee  from 

all  question. 

(Before  Blatohpobd,  J.,  Southern  District  of  New  York,  October  18th,  1870.) 

Blatchford,  J.  The  question  in  these  cases  is  as  to  the 
extent  of  punishment  to  be  awarded  against  the  defendant 
Boas,  for  his  contempt  of  Court  in  violating  the  injunctionfl 
issued  by  the  Court.  It  is  not  contended  that  he  ought  not 
to  pay  the  taxed  costs,  which  are  $979.41 ;  but,  opposition  is 
made  to  the  item  of  $2,723.70,  for  solicitors'  and  counsel's 
fees  and  disbursements,  as  ascertained  and  adjusted  by  the 
clerk  under  the  order  of  the  Court.  The  incurring  of  such 
fees  and  disbursements  was  made  necessary  by  the  resistance 
which  the  defendant  Boas  made  to  the  application  for  the 
attachment,  imd  in  the  course  of  the  proceedings  before  the 
Master  on  the  reference  to  take  testimony  as  to  the  violation 
of  the  injunctions.  The  fact  of  the  violation  is  established, 
and  that  it  was  wilful,  although  the  Master  reports  that  the 
extent  of  the  violation  was  not  shown  by  the  proofs  offered 
before  him.  The  fact  that  the  extent  of  the  violation  is  not 
shown,  that  is,  the  extent  to  which  the  plaintiffs  were  injured 
by  the  violation,  is  not  a  good  reason  for  withholding  the 
allowance  of  counsel  fees  and  disbursements,  which  were 
made  necessary  to  establish  the  violation  itself,  although  it  is 
a  good  reason  for  not  imposing  on  the  defendant  a  further 
pecuniary  fine  by  way  of  indemnity  to  the  plaintiff.  The 
only  doubt  I  have  had  is  as  to  whether  a  fine  or  imprison- 
ment ought  not  to  be  imposed,  beyond  the  costs,  counsel  fees 
and  disbursements,  because  of  the  wilful  character  of  the 
violation  of  the  injunctions,  and  to  vindicate  the  process  of 
the  Court,  aside  from  such  indemnity  as  is  afforded  to  the 
plaintiff.    But,  upon  the  whole,  as  tiie  extent  of  the  viola- 
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tioB  ifi  not  Bhown,  bo  that  the  Court  could  have  some  guide  fur- 
nifihed  thereby  hb  to  the  proper  amount  of  punishment  to  be 
meted  out  for  the  wilful  character  of  the  violation,  I  think 
that  the  proper  decree  will  be,  that  the  defendant  Boas  pay, 
as  a  fine  for  the  contempt,  the  $3,703.11,  and  that  that  sum 
be  awarded  to  the  plaintiffs,  towards  indemnifying  them,  the 
defendant  to  stand  committed  until  the  sum  is  paid  by  himu 

On  the  hearing  of  the  case,  an  affidavit  was  presented, 
Bwom  to  by  the  defendant  Boas,  on  the  20th  of  September, 
1870,  in  which  he  set  forth  that  the  only  property  which  he 
then  owned  was  |350  worth  of  furniture,  and  $26.93  in 
money,  and  a  watch  worth  $100,  and  that  he  was  not  then 
able  to  pay  as  much  as  $3,700  if  ordered  to  do  so,  and  did 
Bot  then  believe  he  could  raise  as  much  as  that  amount. 
This  affidavit  was  furnished  with  a  view  to  affect  the  decision 
of  the  Court  as  to  the  imposition  on  the  defendant  Boas  of 
a  pecuniary  fine.    But,  it  appears,  that  the  defendant  Boas, 
on  the  15th  of  September,  1870,  five  days  before  the  making 
of  the  affidavit  referred  to,  executed  two  bonds,  one  in  each 
of  these  suits,  to  the  Marshal  of  this  district,  to  secure  his 
release  from  custody  on  his  arrest  on  the  attachments  issued 
herein,  and  swore  to  an  affidavit  on  each  of  such  bonds,  set- 
ting forth  that  he  was  then  worth  the  sum  of  $5,000  over 
and  above  all  his  debts  and  liabilities  and  property  exempt 
by  law  from  execution.    If  the  affidavits  of  the  15th  and  the 
affidavit  of  the  20th  were  all  of  them  true,  it  follows,  that 
the  affiant  must  have  disposed,  during  the  five  days,  of  the 
property  which  he  had  on  the  15th.    Whether  tliat  was  the 
£ict,  or  whether  the  affidavits  of  the  15th  were  untrue  and 
that  of  the  20th  true,  or  whether  the  affidavits  of  the  15th 
were  true  and  that  of  the  20th  untrue,  is  not  properly  a  sub- 
ject of  inquiry  demanding  a  solution.    The  defendant,  if  de- 
sirous of  mitigating  the  pecuniary  fine  to  be  imposed,  should 
have  presented  his  inability  to  respond  in  a  manner  leaving 
it  firee  from  all  question. 

Daniel  S.  Riddle^  for  the  plaintiffs. 

Edwin  W.  Stcmghton^  for  the  defendant  Boas. 


48  SOUTHERN  DISTRICT  OP  NEW  YORK. 

The  United  States  v.  Quinn. 


The  United  States  vs.  Tebenoe  Qttinn. 

The  20th  section  of  the  Act  of  May  Zlst,  1870  (16  U.  8,  Stat  at  Large,  145,) 
proTiding  for  the  punishment  of  persons  who  illegally  reg^ister,  or  attempt  to 
register,  at  a  registration  of  voters  for  an  election  for  a  representative  in  Con- 
gress, and  enacting  that  a  registration  made  under  the  laws  of  a  State  shall 
be  deemed  to  be  a  registration  within  such  Act,  is  not  inralid,  as  being  an 
infraction  of  the  Constitution  of  the  United  States. 

Such  section  does  not  establish  a  test  of  the  qualification  of  an  elector,  or  affect 
such  qualification,  and  is  not  repugnant  to  article  1,  section  2,  of  the  Consti- 
tution, which  prescribes  the  qualifications  of  electors  of  members  of  the 
House  of  Representatives. 

Authority  to  enact  such  section  is  derivable  from  article  1,  section  4,  sub- 
division 1,  of  the  Constitution,  which  provides,  that  Congress  noay,  at  any 
time,  by  law,  make  or  alter  regulations  as  to  the  time,  place  and  manner  of 
holding  elections  for  representatives  in  Congress,  and  from  the  last  subdivision 
of  article  1,  section  8,  which  provides,  that  Congress  shall  have  the  power  to 
make  all  laws  necessary  or  proper  for  carrying  into  execution  powers  therein* 
before  given. 

Article  1,  section  5,  subdivision  1,  of  the  Constitution,  which  provides  that  each 
House  of  Congress  shall  be  the  judge  of  the  elections,  returns  and  qualifica- 
tions of  its  own  members,  commented  on. 

The  offense  created  by  such  20th  section  being  a  misdemeanor,  it  is  sufficient, 
in  an  indictment^  to  describe  it  in  the  words  of  the  statute,  adapted  to  the 
particular  circumstances  involved  in  the  offense  charged. 

The  averments,  in  the  indictment  in  this  case,  as  to  the  existence  and  action  of 
the  Board  of  inspectors  of  registry,  upheld  as  sufficient,  on  demurrer,  the 
Court  taking  judicial  notice  of  the  statutes  of  New  York  in  respect  to  such 
Board,  such  statutes  being  referred  to  in  the  indictment. 

No  suggestion  being  made  to  the  Court  that  the  defendant  had  any  defense  to 
the  indictment,  judgment  absolute  was  rendered  against  him  on  the  overruling 
of  a  demurrer  to  the  indictment 

(Before  Woodruff  and  Blatchfobd,  JJ.,  Southern  District  of  New  York, 
November  2d,  1870.) 

This  was  an  indictment  against  the  defendant,  founded 
on  the  20th  section  of  the  Act  of  May  31st,  1870  (16  U.  8. 
Stat  at  La/tge^  146).  It  contained  thirteen  counts.  The 
first  count  alleged,  ^^  that,  under  and  in  pursuance  of  Acts  of 
the  Legislature  of  the  State  of  New  York,  a  Board  of  Inspect- 
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ore  of  Registry,  theretofore,  in  pursuance  of  said  laws,  duly 
appointed,  and,  at  the  times  hereinafter  stated,  duly  acting  for 
the  Fourteenth  Election  District  of  the  Sixteenth  Ward,  of 
the  city  of  New<»York,  in  the  county  of  New  York,  in  said 
State  of  New  York,  and  in  the  District  and  Circuit  afore- 
said, and  duly  organized,  did,  at  the  said  Election  District, 
on  the  certain  days  for  that  purpose  prescribed  by  the  laws  of 
the  State  of  New  York,  commencing  the  eighteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy,  proceed  to  make  a  list  of  all  persons  qualified 
and  entitled  to  vote  in  the  said  Election  District,  and  to  en- 
rol such  applicants  for  registration  as  should  be  qualified 
Yotere  in  the  said  Election  District  at  a  general  election  of 
officers  by  the  people  of  the  State  .of  New  York,  to  ensue  in 
the  said  State  of  New  York,  on  the  eighth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy,  at  which  general  election,  among  other 'officers,  a 
representative  in  the  Congress  of  the  said  United  States,  for 
the  Sixth  Congressional  District  of  the  State  of  New  York, 
was  to  be  elected,  and  at  the  said  Election  District  voted  for ; 
that  Terence  Quinn,  late  of  the   city  and  county  of  New 
York,  in  the  District  and  Circuit  aforesaid,  yeoman,  hereto- 
fore, to  wit,  on  the  eighteenth  day  of  October,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  seventy,  at  the 
Southern  District  of  New  York,  and  within  the  jurisdiction 
of  this  Court,  the  said  last  mentioned  day  being  one  of  the 
eaid  prescribed  days,  appeared  at  the  said  Election  District  of 
the  Sixteenth  Ward  of  the  city  of  New  York,  in  the  county 
and  State  of  New  York,  and  in  the  District  and  Circuit  afore- 
said, before  the  said  Board  of  Inspectors,  then  and  there  pro- 
ceeding as  aforesaid  to  make  the  list  aforesaid,  and  to  enrol 
as  aforesaid,  and  did  wilfully,  and  unlawfully,  and  knowingly 
apply  to  the  said  Board  to  have  his  said  name  entered  upon 
the  list  aforesaid  of  qualified  voters  aforesaid,  and  the  said 
Board  of  Lispectors  did  thereupon,  on  the  said  Terence 
Quinn  applying  as  aforesaid,  then  and  there  place  his  said 
name  upon  said  list  of  qualified  voters,  he,  the  said  Terence 
VOL  vm. — i 
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Quinn,  not  then  and  there  being  lawfiiUy  entitled  to  be  regis- 
tered therein,  then  and  there,  against  the  peace  of  the  said 
United  States,  and  their  dignity,  and  against  the  form  of  the 
statute  of  the  said  United  States,  in  such  iase  made  and  pro- 
vided." The  second  count  alleged,  "  that,  at  the  Fifteenth 
Election  District  of  the  Sixteenth  Ward  of  the  city  of  New 
York,  in  the  county  and  State  of  New  York,  and  in  the 
District  aforesaid,  at  a  registration  of  voters  in  the  said  Elec- 
tion District,  for  an  election  for  a  representative  in  the  Con- 
gress of  the  United  States,  which  said  registration  was  then 
and  there  made  under  the  laws  of  the  State  of  New  York, 
and  which  said  election  was  to  be  held  on  the  eighth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy,  and  at  which  said  election  a  representative 
in  Congress  for  the  Sixth  Congressional  District  of  the  State 
of  New  York  was  to  be  elected,  and,  at  the  said  Election 
District,  the  same  being  part  of  said  Congressional  District, 
to  be  voted  for,  Terence  Quinn,  yeoman,  late  of  the  city  and 
county  of  Hew  York,  in  the  District  and  Circuit  aforesaid,  at 
the  Southern  District  of  New  York,  and  within  the  jurisdic- 
tion of  this  Court,  did  unlawfully,  knowingly,  and  wilfully, 
fraudulently  register,  and  cause  his  name  to  be  entered  upon 
the  list  of  voters  in  the  said  District,  as  a  voter  residing  in 
said  Election  District,  and  entitled  by  law  to  vote  therein  for 
a  representative  in  the  Congress  of  the  United  States,  whereas 
the  said  Terence  Quinn  did  not  then  and  there  reside  in  the 
said  District,  as  he,  the  said  Terence  Quinn,  well  knew,  and 
was  not,  by  reason  of  said  non-residence,  a  lawful  voter  in 
said  District,  or  entitled  to  be  registered  as  a  voter,  as  he 
then  and  there  well  knew,  then  and  there,  against  the  peace 
of  the  said  United  States,  and  against  their  dignity,  and 
against  the  form  of  the  statute  of  the  said  United  States  in 
such  case  made  and  provided."  The  third  and  fourth  counts 
were  like  the  second,  except  as  to  the  number  of  the  Election 
District.  The  fifth  count  alleged,  "  that  heretofore,  to  wit, 
on  the  eighteenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy,  at  the  city  and 
county  aforesaid,  and  in  the  Southern  District  aforesaid,  a 
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registration  of  voters  for  an  election  for  representatives  in  the 
Congress  of  the  United  States,  and  for  a  general  election  to 
be  held  on  the  eighth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy,  at  which 
election  a  representative  in  Congress  was  to  be  chosen,  in  and 
for  the  Sixth  Congressional  District  of  said  State,  in  which 
said  Congressional  District  the  Sixteenth  Election  District  of 
the  Sixteenth  Ward  of  said  city  and  county  was,  and  is,  situ- 
ated, and  is  a  part,  was  held  under  and  pursuant  to  the  laws 
of  the  State  of  New  York,  in  and  for  the  said  Sixteenth 
Election  District  of  the  Sixteenth  "Ward  of  said  city  and 
connty  of  New  York,  for  which  registration  of  voters,  proper 
officers  had  been  and  were  appointed  to  receive  the  applica- 
tions of  persons  lawfully  entitled  to  vote  at  the  said  Election 
District,  and  to  register  and  make  lists  of  the  names  of  such 
persons,  pursuant  to  the  provisions  of  the  laws  of  the  State  of 
New  York,  which  said  officers  were  then  and  there  acting  as 
a  Board  for  the  purpose  of  receiving,  registering,  and  enters 
ing  upon  such  list  the  names  of  such  persons,  the  said 
Terence  Qninn,  not  being  a  resident  of  said  Election  District, 
and  not  being  lawfully  entitled  to  be  registered  therein,  and 
not  being  a  voter  therein,  with  intent  then  and  there  to  de- 
ceive, injure,  and  defraud  the  lawful  electors  of  said  District, 
and  the  good  and  lawful  people  of  the  said  State  of  New 
York,  did  then  and  there  wilfoUy,  knowingly,  and  fraud- 
ulently appear  before  the  said  officers,  being  such  Board,  and 
canse  and  procure  his  name  to  be  entered  and  registered 
npon  the  list  of  voters  of  said  Election  District,  as  one  of  the 
persons  entitled  to  vote  therein  at  the  aforesaid  Election 
District,  wherefore  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  said  Terence  Quinn  did,  at  the  time 
and  place  aforesaid,  unlawfully  and  fraudulently  register  in 
the  Election  District  aforesaid,  against  the  peace  of  the  said 
United  States  and  their  dignity,  and  against  the  form  of  the 
statute  of  the  said  United  States  in  such  case  made  and  pro- 
vided." The  sixth  and  seventh  counts  were  like  the  fifth, 
except  as  to  the  number  of  the  Election  District.    The  eighth 
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count  alleged,  "  that,  under  and  in  pursuance  of  Acts  of  the 
Legislature  of  the  State  of  New  York,  a  Board  of  Inspectors 
of  Registry,  theretofore,  in  pursuance  of  said  laws,  duly  ap- 
pointed, and,  at  the  time  hereinafter  specified,  duly  acting, 
for  the  Fifteenth  Election  District  of  the  Sixteenth  Ward,  of 
the  city  of  New  York,  in  the  county  of  New  York,  and  in 
the  District  and  Circuit  aforesaid,  and  duly  organized,  did, 
on  certain  days  for  that  purpose  prescribed  by  the  laws  of  the 
State  of  New  York,  commencing  the  eighteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy,  proceed  to  make  a  list  of  all  persons  then  quali- 
fied and  entitled  to  vote  in  the  said  Election  District,  and  to 
enrol  such  applicants  for  registration  as  should  be  qualified 
voters  in  the  said  Election  District,  at  a  general  election  of 
officers  by  the  people  of  the  State  of  New  York,  to  ensue  on 
the  eighth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy,  at  which  general  elec- 
tion,' among  other  oflS^rs,  a  representative  in  the  Congress  of 
the  said  United  States  for  the  Sixth  Congressional  Disti^ict  of 
the  said  State  of  New  York,  was  to  be  elected,  and  at  the 
said  Election  District  voted  for ;  that  Terence  Quinn,  yeo- 
man, late  of  the  city  and  county  of  New  York,  in  the  District 
and  Circuit  aforesaid,  heretofore,  to  wit,  on  the  eighteenth 
day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy,  at  the  Southern  District  of  New  York, 
and  within  the  jurisdiction  of  this  Court,  he,  the  said  Terence 
Quinn,  not  then  and  there  residing  at  a  house  numbered  one 
hundred  and  fifty-six,  in  "West  Nineteenth  street  of  said  city 
of  New  York,  the  day  last  aforesaid  being  one  of  the  pre- 
scribed days  of  registration  as  aforesaid,  appeared  in  his 
proper  person  before  said  Board  of  Inspectors,  proceeding,  as 
aforesaid,  to  make  the  list  aforesaid,  and  to  enrol  as  aforesaid, 
and  did  wilfully,  knowingly,  and  unlawfully  and  falsely  say 
and  represent  to  said  Board  that  he  then  and  there  resided  at 
said  house,  numbered  one  hundred  and  fiftynsix,  and  in  "West 
Nineteenth  street,  of  said  city  of  New  York,  and  did  apply 
then  and  there  unlawfully,  knowingly,  and  wilfully,  to  said 
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Board  proceeding  as  aforesaid,  to  place  his  name  upon  said 
list  and  enrolment  as  residing  in  said  house,  nmnbered  one 
hundred  and  fifty-six,  in  West  Nineteenth  street,  of  the  city 
of  Kew  York,  and,  upon  such  application,  the  said  Board  did 
then  and  there  place  his  name  upon  said  list  and  enrollment, 
and  thereunto  placed  said  number  one  hundred  and  fifty-six, 
in  West  Nineteenth  street,  as  the  residence  of  said  Terence 
Quinn,  whereas,  in  truth,  the  said  Terence*Quinn  did  not  re- 
side at  said  house  and  number,  as  he  well  knew ;  and  so  the 
jarors  aforesaid  say,  that  the  said  Terence  Quinn  did,  on  the 
day  and  in  the  year  aforesaid,  and  in  manner  and  form  afore- 
said, and  at  an  election  ad  aforesaid,  fraudulently  register, 
then  and  there,  against  the  peace  of  the  said  United  States, 
and  their  dignity,  and  against  the  form  of  the  statute  of  the 
said  United  States,  in  such  case  made  and  provided."  The 
ninth  and  tenth  counts  were  like  the  eighth,  except  as  to  the 
nnmber  of  the  Election  District.  The  eleventh  count  con- 
tained the  same  allegations  as  the  eighth  as  to  the  Board  of 
Inspectors  of  Kegistry,  and  then  averred  that  the  defendant, 
"having  been  theretofore,  to  wit,  on  the  twenty-sixth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-six,  at  the  Court  of  General  Sessions,  in  and  for  the 
city  and  county  \)f  New  York,  duly  convicted  of  an  infamous 
crime,  to  wit,  the  crime  of  an  attempt  at  grand  larceny,  the 
same  then  being  a  felony  by  the  laws  of  the  State  of  New 
York,  and  the  said  Terence  Quinn  not  then  and  there  having 
been  pardoned  for  said  offense  and  conxriction,  or  restored  by 
pardon  to  the  rights  of  a  citizen,  and  then  and  there  well 
knowing  that,  by  reason  of  the  premises,  he  was  not  a  quali- 
fied voter  at  said  election,  or  entitled  to  registration  as  a 
voter  at  said  election,  did  then  and  there  knowingly,  and  un- 
lawfully, and  wilfiilly  apply  to  said  Board  to  place  his  name 
npon  said  list  as  a  legal  and  qualified  voter,  and,  upon  such 
application,  the  said  Board  did  then  and  there  place  his  name 
on  said  list  as  aforesaid,  whereas,  in  truth  and  in  fact,  the 
said  Terence  Quinn  was  not  a  lawful  voter,  and  was  not  en- 
titled to  be  registered  as  aforesaid ;  and  so  the  jurors  afore- 
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said  Bay,  that  the  said  Terence  Qainn  did,  on  the  day  and  in 
the  year  aforesaid,  and  in  manner  and  form  aforesaid,  and  at 
an  election  as  aforesaid,  fraudulently  register,  then  and  there, 
against  the  peace  of  the  said  United  States,  and  their  dignity, 
and  against  the  form  of  the  statute  of  the  said  United  ^States, 
in  such  case  made  and  provided."  The  twelfth  and  thirteenth 
counts  were  like  the  eleventh,  except  as  to  the  number  of  the 
Election  District/  The  defendant  demurred  to  the  indict- 
ment. 

The  20th  section  of  the  Act  of  May  31st,  1870,  was  as  fol- 
lows :  "  If,  at  any  registration  of  voters,  for  an  election  for 
representative  or  delegate  in  the  Congress  of  the  United 
States,  any  person  shall  knowingly  personate  and  register,  or 
attempt  to  register,  in  the  name  of  any  other  person,  whether 
living,  dead  or  fictitious,  or  fraudulently  register,  or  fraudu- 
lently attempt  to  register,  not  having  a  lawful  right  so  to  do ; 
or  do  any  unlawful  act  to  secure  registration  for  himself  or 
any  other  person ;  or  by  force,  threat,  menace,  intimidation, 
bribery,  reward,  or  ofifer,  or  promise  thereof,  or  other  unlaw- 
ful means,  prevent  or  hinder  any  person  having  a  lawful  right 
to  register,  from  duly  exercising  such  right ;  or  compel  or  in- 
duce, by  any  of  such  means,  or  other  unlawful  means,  any 
oflBcer  of  registration  to  admit  to  registration  any  person  not 
legally  entitled  thereto,  or  interfere  in  any  manner  with  any 
officer  of  registration  in  the  discharge  of  his  duties,  or  by  any 
such  means,  or  other  unlawful  means,  induce  any  officer  of 
registration  to  violate  pr  refuse  to  comply  with  his  duty,  or 
any  law  regulating  the  same ;  or  knowingly  and  wilfully  re- 
ceive the  vote  of  any  person  not  entitled  to  vote,  or  refuse  to 
receive  the  vote  of  any  person  entitled  to  vote,  or  aid,  coun- 
sel, procure,  or  advise  any  such  voter,  person  or  officer' to  do 
any  act  hereby  made  a  crime,  or  to  omit  any  act,  the  omission 
of  which  is  hereby  made  a  crime,  every  such  person  shall  be 
deemed  guilty  of  a  crime,  and  shall  be  liable  to  punishment 
and  prosecution  therefor,  as  provided  in  section  nineteen  of 
this  Act  for  persons  guilty  of  any  of  the  crimes  therein  spe- 
cified: Provided^  That  every  registration  made  under  the 
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laws  of  any  State  or  Territory,  for  any  State  or  other  election 
at  which  such  representative  or  delegate  in  Congress  shall  be 
chosen,  shall  be  deemed  to  be  a  registration  within  the  mean- 
ing of  this  Act,  notwithstanding  the  same  shall  also  be  made 
for  the  purposes  of  any  State,  territorial  or  municipal  elec- 
tion." The  punishment  provided  in  section  nineteen  was, "  by 
a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
for  a  term  not  exceeding  three  years,  or  both,  in  the  discre- 
tion of  the  Court,"  and  the  payment  of  "  the  costs  of  prose- 
cution." 

Edwin  W.  Stoii^hton  and  George  T.  Curtis,  for  the  de- 
fendant. 

]!foah  Davis,  {Dist/rict  Attorney),  for  the  United  States. 

Woodruff,  J.,  delivered  the  decision  of  the  Court  orally, 
as  follows,  in  substance : 

The  demurrer  to  the  indictment  now  before  the  Court, 
which  was  the  subject  of  discussion  at  our  yesterday's  session, 
presents  two  questions.  The  first  is,  whether  the  law  of  the 
United  States  under  which  the  indictment  is  found  is  consti- 
tational,  or,  in  a  more  general  form,  whether  it  is  a  valid  enact- 
ment, it  being  assailed,  however,  only  upon  the  ground  that 
it  is  an  infraction  of  the  Constitution  of  the  United  States. 
The  second  is,  whether  the  indictment  sufficiently  charges  an 
offense  under  the  law.  The  Court  will  not  endeavor  to  dis- 
engfl  with  great  minuteness  or  particularity  these  two  ques- 
tions. The  shortness  of  the  interval  which  has  elapsed  since 
the  argimient  closed  has  precluded  the  elaboration  of  an  opin- 
ion upon  the  points  which  are  raised. 

Had  the  Court  entertained  serious  doubt  of  the  correctness 
of  the  conclusions  which  they  have  reached,  they  would  have 
taken  time  for  greater  deliberation,  and,  if  it  seemed  to  them 
fit,  would  have  endeavored  to  throw  light  upon  the  subject  by 
an  extended  discussion.  But,  entertaining  no  doubt,  and 
deeming  it  unnecessary  and  unprofitable  that  the  progress  of 
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the  public  business  should  be  delayed  for  the  purpose  of  in-* 
dulging  in  an  elaborate  exposition  of  constitutional  or  other 
law,  we  feel  not  only  at  liberty,  but  constrained,  to  confine 
ourselves  to  a  very  brief  statement  of  the  leading  grounds 
upon  which  the  conclusions  which  we  have  reached  must  rest. 

First,  then,  as  to  the  constitutionality  of  the  Act  in  ques- 
tion. It  is  important,  perhaps — certainly  we  deem  it  wise  in 
approaching  that  subject — ^to  state  just  what  the  question  is 
which  we  are  called  to  consider,  and  to  what  a  narrow  point 
of  inquiry  the  questions  involved  in  the  present  demurrer 
bring  us.  The  section  of  the  Act  of  Congress  upon  which 
this  indictment  is  found  is  single.  It  is  a  single  section  of  a 
single  statute.  Its  validity  involves  the  consideration  of  no 
other  sections  of  the  same  or  other  statutes.  Its  discussion 
does  not  bring  into  view  numerous  questions  which  were  al- 
luded to  in  the  progress  of  the  argument,  which  might  or 
might  not  be  fit  subjects  for  discussion,  if  other  statutes  or 
other  sections  of  the  present  statute  were  before  us  for  re- 
view. 

Without  reading  the  section  under  which  this  indictment 
is  found  at  length,  or  attempting  to  speak  of  it  in  technical 
terms,  it  must  suffice  to  say,  that  it  is  an  Act  which  makes  a 
fraudulent  registration,  or  a  fraudulent  attempt  to  register,  by 
a  person  not  having  a  legal  right  so  to  do,  for  the  purposes 
of  an  election  of  a  member  of  Congress,  a  crime  against  the 
United  States  of  America;  and  the  validity  and  constitution- 
ality which  we  are  to  consider,  rests  upon  the  single  question 
— Has  Congress  the  power,  under  the  Constitution,  to  declare 
a  fraudulent  registration,  or  a  fraudulent  attempt  to  register, 
for  the  purpose  of  voting  for  a  representative  or  delegate  in 
Congress,  a  crime  against  the  United  States  ?  We  therefore 
enter  into  no  consideration  of  various  topics  which  were 
alluded  to,  referring  to  other  details  of  other  laws,  or  of  the 
Act  of  which  this  section  is  a  part. 

There  are  four  provisions  of  Article  1  of  the  Constitution 
of  the  United  States,  reference  to  which  is  pertinent  to  the 
inquiry  before  us,  namely : 
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Section  2.  "  The  House  of  Eepresentatives  shall  be  com- 
posed of  members  chosen  every  second  year  by  the  people  of 
the  several  States,  and  the  electors  in  each  State  shall  have 
the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  Legislature." 

Section  4,  subdivision  1.  ^*  The  times,  places,  and  manner 
of  holding  elections  for  senators  and  representatives  shall  be 
prescribed  in  each  State  by  the  Legislature  thereof;  but  the 
Congress  may  at  any  time,  by  law,  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choosing  senators." 

Section  5,  subdivision  1.  ^^  Each  house  shall  be  the  judge 
of  the  elections,  returns,  and  qualifications  of  its  own  mem- 
bers." 

Section  8,  last  subdivision.  "  The  Congress  shall  have 
power  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof." 

Does  the  Act  in  question  infringe  the  provision  of  the 
Constitution  which  I  have  read,  which  provides  that  the  elec- 
tors in  each  State  shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  Legisla- 
ture t  It  is  argued  with  great  ingenuity  and  ability,  that  the 
Act  in  question  infringes  that  clause  of  the  Constitution,  be- 
cause it  seeks  to  establish  a  test  of  qualification — seeks  to 
affirm  the  evidence  of  qualification — and,  by  so  doing,  ex  vi 
termini^  imposes  qualification  itself.  We  apprehend  that  that 
argument  rests  upon  no  solid  basis.  The  Act  in  question 
neither  professes,  nor,  by  any  implication,  can  it,  we  think,  be 
construed  to  affect  the  qualification  of  any  elector  anywhere. 
It  imposes  no  duty  to  register.  It  prohibits  no  registration 
that  is  required  in  the  State  in  which  the  elector  seeks  to  ex- 
ercise his  franchise.  It  touches  no  qualification  of  the  elector  in 
any  other  respect.  It  leaves  the  powe^*  of  the  State  to  prescribe 
the  qualifications  of  electors  for  the  most  numerous  branch  of 
the  State  Legislature,  in  the  largest  and  fullest  extent,  un- 
touched and  unaffected.    It  says,  and  only  says,  that,  when 
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the  qualification  of  regiBtration  is  imposed  by  the  State  law, 
(leaving  the  expediency  or  wisdom  of  snch  a  law  entirely  to 
the  judgment  of  the  State),  it  shall  be  an  offense  against  the 
laws  of  the  United  States  to  contribute,  by  fraud  and  violation 
of  the  State  registry  laws,  to  the  sending  of  a  representative 
to  the  Congress  of  the  United  States  who  is  not  clothed  with 
the  authority  which  a  true  expression  of  the  popular  will 
would  give ;  and  that  is  all. 

But,  it  is  said,  that  Congress,  having  nothing  to  do  with « 
the  question  of  qualification,  cannot  treat  of  the  subject  of 
qualification  at  all ;  and  that,  to  require  that  the  elector  shall 
have  the  qualification  which  the  State  law  imposes,  and  make 
his  voting  or  registration  an  offense  if  he  has  not  that  quali- 
fication, is,  on  the  part  of  Congress,  to  impose  a  condition 
itself  on  the  right  to  vote.  The  Court  do  not  feel  called  upon 
to  say,  however  little  doubt  they  may  feel  upon  the  subject, 
whether  or  not  the  Congress  of  the  United  States  might,  if 
they  saw  fit,  make  it  a  condition,  throughout  these  United 
States,  that  all  who  come  to  elect  members  of  the  House  of 
Bepresentatives  shall  first  register  their  names.  We  do  not 
conceive  that  that  question  is  involved ;  but,  that  the  prescrip- 
tion of  such  a  condition  is  no  infringement  of  the  electoi^s 
right  to  vote,  we  have  no  doubt,  and  we  refer,  with  confidence 
and  with  satisfaction,  to  the  Constitution  of  the  State  of  New 
York,  as  the  exposition  of  the  views  of  her  people  and  her 
Legislature,  at  least,  upon  that  precise  question.  It  is  pro- 
vided, in  her  Constitution  of  1846,  (Article  2,  section  1,)  that 
"every  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ten  days,  and  an  inhabitant  of  the  State 
one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  county  where  he  may  offer  his  vote, 
shall  be  entitled  to  vote,  at  such  election,  in  the  election  dis- 
trict of  which  he  shall  at  the  time  be  a  resident,  and  not  else- 
where, for  all  officers  that  now  are  or  hereafter  may  be  elective 
by  the  people  " — a  declaration  of  qualifications,  and  the  sole 
qualifications,  which,  under  the  Constitution  of  the  State  of 
New  York,  it  is  competent  to  prescribe.    And  the  framers  of 
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thi8  same  CoDstitntion,  not  deeming  this  unqualified  declara- 
tion of  the  qualification  of  voters  to  be  infringed  in  any  de- 
gree, have,  in  section  four  of  the  same  Article,  provided,  ihat 
laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the  citi- 
zens who  shall  be  entitled  to  the  right  of  suffrage  hereby  estab- 
lished." Our  reflections  lead  us,  therefore,  to  the  conclusion, 
and  without  hesitation,  that  the  prescription  of  a  mode  of  as- 
certaining and  certifying  the  qualification  of  him  who  shall 
present  himself  to  exercise  the  elector's  privilege,  is  no  infringe- 
ment of  the  clause  that  declares  what  shall  constitute  the  re- 
quisite qualification,  and  is  no  attempt  to  prescribe  to  the 
States — ^to  this  State  or  to  any  other  State — ^any  condition  for 
the  exercise  of  the  right  of  suf&age,  and  no  attempt  to  pre- 
scribe the  qualifications  of  an  elector.  If  we  are  right  in  this, 
then  the  second  section  of  the  first  Article  of  the  Constitu- 
tion is  no  impediment  to  the  legislation  of  Congress  upon  this 
subject. 

The  next  clause  of  the  Constitution  to  which  we  refer— 
section  four,  subdivision  one — declares,  that  the  times,  places 
and  manner  of  holding  elections  for  senators  and  representa- 
tives shall  be  prescribed  in  each  State  by  the  Legislature 
thereof,  but  the  Congress  may  at  any  time,  by  law,  make  or 
alter  such  regulations,  except  as  to  the  place  of  choosing  sen- 
ators. Upon  this  affirmative  provision  of  the  Constitution, 
and  in  support  of  the  legislation  which  is  now  assailed,  it  is 
insisted,  that  this  clause  of  the  Constitution  warrants  the  pas- 
sage of  the  Act  in  question,  on  the  one  hand,  while,  on  the 
other,  it  is  denied,  first,  that  this  section  includes  the  author- 
ity claimed,  and  second,  that  the  authority  attempted  to  be 
exercised  is  within  it. 

The  framers  of  the  Constitution  of  the  United  States  placed 
its  government,  all  its  strength  and  vigor,  and  all  its  perma- 
nent capacity  for  usefulness  to  the  people,  for  whom  it  was 
made,  in  the  votes  of  the  people  themselves.  The  debates  in 
the  Convention  by  which  the  Constitution  was  framed,  and 
the  discussions  which  were  had  by  way  of  exposition  when 
the  Constitution  was  presented  to  the  States  for  their  accept- 
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ance,  both  of  which  were  cited  to  us  in  the  argument,  show, 
in  the  fullest  manner,  that  those  iramers  of  the  Constitution 
did  not,  for  one  moment,  lose  sight  of  the  indispensable  con- 
dition— on  which  alone  a  government  of  the  people  could  be 
safe  to  the  people  themselves  or  could  secure  the  beneficent 
ends  for  which  it  was  instituted — ^that  her  popular  vote  should 
be  the  true  expression  of  the  opinions  and  choice  of  the  elec- 
tors. Hence,  we  say,  this  section  four,  subdivision  one,  of 
the  first  Article  of  the  Constitution ;  and  hence,  as  was  ably 
and  clearly  exhibited  in  the  argument  of  the  learned  coun- 
sel for  this  defendant,  the  framers  of  the  Constitution — either 
through  an  apprehension  that,  in  some  possible  change  of 
events,  the  States  migjit  become  indifierent  to  tbt  general 
good,  and  so  neglect  their  duty,  or  warned,  perhaps,  by  expe- 
rience had,  under  the  previous  Articles  of  Confederation,  on 
that  subject,  or  with  wisdom  forecasting  the  possibility  that, 
at  some  distant  period,  circumstances  might  arise  in  some 
State,  in  which  obstacles  would  be  interposed  to  the  full  and 
fair  expression  of  the  popular  voice,  and,  so,  conscious  that 
the  very  preseirvation  of  the  government  itself,  for  all  its 
useful  ends,  demanded  that  its  perpetuation  through  a  popular 
vote  should  be  secured — ^by  this  first  subdivision  of  the 
fourth  section  conferred  power  upon  Congress  for  that  self- 
preservation.  Time  might  somewhere  be  so  arranged,  and 
for  some  end  other  than  the  well-being  of  the  whole  nation, 
that  the  popular  voice  might  be  denied  a  full  expression. 
Place  might  be  so  fixed  as  in  that  mode  to  defeat  the  general 
and  the  indispensable  purpose.  The  manner  of  holding  an 
election  might  be  such  as  to  operate  to  prevent  an  open,  fair 
expression  of  the  popidar  voice.  Or — to  use  an  illustration 
freely  used  in  the  discussions  had  when  those  men  who  went 
into  the  various  States  and  elsewhere  wrote  in  explanation 
of  the  provisions  of  the  Constitution,  that  the  people  might 
understand  it — elections  might  be  so  conducted,  either 
through  an  indifference  of  the  States  or  otherwise,  that  the 
general  government  might  find  itself  unsupported  by  the 
very  people  in  whose  will  the  foundations  of  the  government 
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rested.  Hence,  we  say,  the  scheme  pointed  out  by  this  first 
snbdiTision  of  section  four,  and  hence,  we  say,  the  explana- 
tions which  were  given  by  the  great  and  good  men  who  ex- 
ponnded  it. 

It  seems  to  me  that  we  onght  to  pause  but  a  moment  upon 
the  suggestion,  that,  in  the  enforcement  of  a  law  such  as  we 
have  now  before  us  for  considerartion,  intended  to  secure  an 
election  of  members  of  the  House  of  Bepresentatives  by  the 
giving  of  all  legal  votes  and  by  the  giving  of  none  that  are 
fraudulent,  the  Government  of  the  United  States  has  no  in- 
terest. "  The  Government  of  the  United  States" — what  is 
that?  It  may  be  conceded  to  be  an  artificial  thing,  which 
men  call  "  the  Government,"  and  which  is  sometimes  looked 
upon  as  the  source  as  well  as  the  exhibition  of  power,  and  not 
capable  of  interest  more  than  it  is  «f  thought  or  feeling. 
But,  the  Government  of  the  United  States,  in  the  true  sense, 
is  the  people  of  the  United  States,  one  and  all,  throughout  the 
length  and  breadth  of  the  land.  And  the  people  of  the  United 
States,  here  and  everywhere,  have  not  only  an  interest,  but 
an  interest  that  is  vital,  in  the  preservation  of  their  institu- 
tions and  in  the  preservation  of  all  that  is  pure,  just  and 
honest  in  the  popular  vote,  on  which,  for  their  safety  and 
Becnrity,  their  institutions  and  their  Government  rest. 

Now,  it  is  conceded,  if  I  have  rightly  apprehended  the 
aiguments  that  have  been  addressed  to  us,  to  be  within  the 
constitutional  grant  of  power  to  Congress,  to  proceed,  under 
this  power,  to  regulate  the  time,  place  and  manner  of  holding 
elections,  and  to  make  such  regulations  as  to  each,  that  all 
the  electors  in  every  State  shall  have  full  and  faii:  oppoii;unity 
to  declare  their  will.  And  the  illustration  chiefly  used  in  the 
discussions  to  which  I  have  referred,  was  an  illustration  drawn 
fix)m  the  supposition,  that,  possibly,  the  intervention  of  Con- 
gress to  secure  that  end  might  become  necessary.  It  is  im- 
portant that  no  one  who  is  not  an  elector  shall  be  permitted 
to  defeat  the  will  of  those  who  are,  by  interposing  his  vote  at 
8nch  elections.  It  is  equally  important  that  no  one  shall  be 
permitted  to  deposit  more  votes  than  he  is  entitled  to.    And 
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both  these  possible  evils  rest  precisely  upon  the  principle  on 
which  it  was  declared  that  this  clause  might  be  nsefiil,  and  the 
exercise  of  the  power  might  become  necessary,  in  order  that 
all  legal  voters  should  have  full  and  fair  opportunity  to  de- 
posit their  votes.      The  Court  are  not  able  to  see  the  differ- 
ence in  principle  between  a  regulation  to  enable  all  to  vote 
who  are  entitled  to  vote,  and  a  regulation  to  prevent  men 
from  voting  who  are  not  entitled,  or  to  prevent  men  from 
voting  more  times  or  in  more  places  than  one.    If  not,  then 
the  power  to  do  the  one  involves  the  power  to  prohibit  the 
others.  '  The  power  to  make  a  regulation  that  shall  secure  to 
every  man  entitled  to  vote  a  safe  and  convenient  exercise  of 
his  privilege,  involves  the  power  to  see  to  it  that  no  one  who 
is  not  entitled  to  vote  shall  be  permitted  to  exercise  that 
right.    All  this  leaves, %8  I  have  already  stated,  the  subject  of 
the  qualification  of  electors  untouched — Cleaves  the  laws  of  the 
States — Cleaves  the  laws  of  the  State  of  New  York — to  operate 
in  their  full  force.     Though  it  be  true  that  the  laws  of  the 
State  of  New  York  cannot  be  relied  on  as  the  source  of 
authority,  or  as  giving  any  vigor  to  the  enactment,  yet,  if  it 
be  necessary  to  refer  the  power  of  Congress  to  pass  this 
enactment  to  a  grant  to  be  found  in  the  Constitution,  wholly 
independent  of  State  authority,  then  the  Court  must  say  that 
it  has  it  in  the  section  before  us.     And,  if  it  be  true,  that  the 
existence  of  that  power  in  Congress  is  exclusive,  so  that,  when 
exercised,  it  takes  the  place  of  existing  State  law  and  the  im- 
position of  State  penalties,  be  it  so.     This  involves  no  new 
principle.     The  Court  and  the  people  of  this  country  have 
long  been  familiar  with  the  doctrine  which  is  now  conceded, 
and,  indeed,  insisted  on  here,  that  the  legislation  of  Congress 
on  the  subjects  intrusted  to  it  by  the  Constitution  is  exclu- 
sive. 

This  brings  within  view  another  consideration  connected 
with  this  subject — that,  for  eighty  years,  as  is  urged.  Congress 
has  not  seen  tit  to  exercise  the  power  which  is  conferred  by 
the  first  subdivision  of  the  fourth  section.  On  that  subject^ 
two  observations  are  pertinent.     The  first  is,  that  failure  to 
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exercise  the  power  hitherto  is  showD,  by  the  history  of  this 
Groyernment,  to  furnish  no  argument  against  its  existence. 
The  debates  to  which  I  have  referred,  the  discussions  to  which 
I  have  referred,  all  breathe  the  confidence  the  framers  of  the 
Constitution  had,  not  only  in  the  patriotism,  but  in  the  intel- 
ligence and  wisdom  and  fidelity,  of  the  people  of  the  States. 
In  the  Congress  of  the  United  States,  which  was  convened 
and  has  continued  to  be  convened  from  that  time  onward,  that 
same  confidence  that  the  people  of  the  United  States  would, 
on  this  subject,  make  all  due  and  needful  regulations,  has  been 
exhibited.  If  it  be  true  that  the  time  has  come  which  the 
contemporaneous  expositors  of  the  Constitution  contemplated 
as  possible  and  designed  to  anticipate  and  guard  against,  in 
which  it  would  be  expedient  for  Congress  to  intervene  and 
exercise  the  power,  then  that  time  has  come,  the  anticipation 
of  which  furnished  the  occasion  and  the  ground  for  introdu- 
cing this  clause  into  the  Constitution.  Whether  that  time 
has  come,  in  which  just  apprehension  warrants  legislation — 
whether  occasion,  therefore,  exists,  which  makes  it  best  and 
wisest  that  Congress  shall  exercise  the  power,  is  a  question 
with  which  a  tribunal  of  justice  has  nothing  to  do.  Of  that, 
Congress  is  the  sole  and  proper  judge. 

The  other  observation  having  reference  to  this  lapse  of 
time  which  I  propose  to  make  is  this — that  there  are  numer- 
ous powers  conferred  by  the  Constitution  upon  Congress, 
which,  for  a  time,  remained  dormant  in  their  hands.  There 
are  powers  which  even  now  remain  dormant  in  their  hands ; 
aod  the  history  of  adjudication  on  this  subject  shows  it  to 
have  been  well  established  by  decisions  of  the  Supreme  Court 
of  the  United  States,  that  the  circumstance  that  States  have 
legislated,  and  legislated  through  periods  of  years,  upon  a 
subject,  without  question,  and  without  interference  by  Con- 
gress, in  no  degree  impairs  the  force  of  the  constitutional 
grant  to  the  Congress  of  the  United  States,  and  their  neglect 
to  exercise  the  power  in  no  sort  defeats  the  power  itself.  On 
the  contrary,  until  the  Congress  of  the  United  States  acts  in 
the  exercise  of  the  power — until  then,  the  States,  in  maters 
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not  directly  inhibited,  legislate,  and  their  legislation  has  fiiU 
force  and  validity.  When  the  Act  of  Congress  comes,  then 
that  Act  is  exclusive.  And  again,  therefore,  I  say,  if  it  be 
true,  if  the  argamcnt  be  sound,  that  the  power  of  the  State 
of  New  York  to  punish  cannot  co-exist  with  the  power  of  Con- 
gress to  impose  punishment  under  the  law  which  we  have  be- 
fore us,  then  the  exclusive  l^islation  of  Congress  must  pre- 
vail ;  and  it  is  reasoning  reversely  to  assume  or  to  argue  that 
the  two  cannot  co  exist,  that  the  legislation  of  the  State  does 
exist,  and  that,  therefore,  the  Act  of  Congress  cannot  stand. 
It  is  reversing  the  order  of  argument.  The  true  statement  is 
this :  If  the  two  cannot  co-exist,  the  Act  of  Congress  is  con- 
trolling, and  the  State  law  gives  way.  Perhaps  I  have  not 
done  justice  to  the  argument  as  it  was  presented;  but  these 
observations  seem  to  me  pertinent  to  one  of  the  views  which 
was  presented  to  us  in  the  discussion. 

I  have  anticipated,  in  what  I  have  said,  the  force  and 
effect  of  the  last  subdivision  of  the  eighth  section  of  the  first 
article — the  power  "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers." 
If,  according  to  the  vieW  which  we  take  of  the. section  already 
considered.  Congress  has  power  to  regulate  the  time  and 
manner  of  holding  elections,  so  as  to  secure  as  well  a  full  and 
fair  opportuinity  to  vote  at  all  elections  for  members  of  Con- 
gress, as  also  to  see  to  it  that  no  one  fraudulently  exercises 
the  privilege  of  voting,  then  it  follows,  under  such  subdivi- 
sion, that  Congress  has  the  power  to  pass  all  laws  which  shall 
be  necessary  to  give  effect  to  those  regulations ;  and  we  know 
of  none  so  efficient  as  to  add  the  sanction  of  a  penalty. 

There  is  another  section  upon  which  I  desire  to  make  a 
single  observation — section  five,  subdivision  one :  "  Each 
house  shall  be  the  judge  of  the  elections,  returns,  and  quali- 
fications of  its  own  members."  We  do  not  think  it  neces- 
sary to  rest  our  views  of  the  constitutionality  of  the  law 
upon  that  section,  and  yet  the  argument,  to  our  minds,  is 
plausible  in  a  high  degree,  if,  indeed,  we  ouglit  not  to  regard 
it  m  satisfactory  alone  considered,  namely, 'that  when  the 
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Constitation  confers  upon  each  house  the  power  to  judge  of 
the  elections,  returns,  and  qualifications  of  its  own  members, 
and  then  authorizes  Congress  to  make  all  laws  necessary  and 
propel  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  rested  in  any  department  of  the  Govern- 
ment, it  authorizes  Congress  to  make  such  laws  touching  the 
condnct  of  elections  and  returns,  as  will  operate,  first,  to 
fnmish  to  each  house  of  Congress  appropriate  evidence  of  the 
validity  of  the  commission  or  appointment  of  any  man  who 
comes  there  claiming  the  right  to  a  seat,  and,  second,  to 
prohibit  the  intervention  of  any  obstacle  which  might  em- 
barrass or  prevent  the  exercise  of  the  right  of  each  house  to 
judge  of  the  election  of  any  man  who  claims  a  right  to  a 
Beat.  It  is  familiar  to  us  all,  that,  when  a  contest  arises — I 
refer  to  this  as  the  practical  exposition  of  the  subject — Congress 
feels  itself  at  liberty  to  probe  the  matter  of  the  election  of  a 
representative  to  its  very  foundation,  and  to  look  through 
and  beyond  all  forms  of  authentication  and  certificate,  and 
inquire  and  determine  the  actual  fact,  whether  or  not  he  who 
cMms  a  seat  is  entitled  thereto ;  and  our  statute  book  con- 
tains numerous  provisions  having  for  their  object  the  facil- 
itating of  the  inquiry.  Can  it  be,  that  when  Congress  is 
clothed  with  full  power  to  pass  all  laws  to  carry  into  effect 
this  power  conferred  upon  a  department  of  the  Government, 
it  may  not  make  it  an  offence  against  the  laws  of  the 
Tnited  States  to  effect  a  fraudulent  registration,  which  is  to 
stand  2A  prima  facie  evidence  that  the  vote  which  is  cast  is 
a  legal  and  proper  vote  ?  I  wiU  not  enlarge  upon  that  branch 
of  the  subject,  but  there  are  considerations  tending  strongly 
to  the  inference,  that  the  power  contained  in  the  last  two 
clauses  which  I  have  named,  is  full  and  ample  to  sustain  the 
constitutionality  of  the  section  on  which  this  indictment  is 
founded. 

Our  conclusion,  then,  is,  that  the  section  of  the  Act  in 
question  upon  which  this  indictment  rests — the  twentieth 
section — ^which  assumes  the  power  of  Congress  to  make  it  an 
VOL  vin, — 5 
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offence  against  the  laws  of  the  United  States  to  fraudulently 
register,  is  a  constitutional  enactment. 

The  next  inquiry  is,  whether  the  indictment  in  question, 
is  a  suflScient  indictment  under  the  Act.     That  question  in- 
volves no  constitutional  considerations.    It  involves  no  prin- 
ciples that  are  not  generally  applicable  to  an  ordinary  inquiry 
into  the  suflBiciency  of  indictments.     And,  in  reviewing  this 
subject,  and  looking  at  the  history  of  adjudications,  particu- 
larly in  the  United  States  Courts,  but  sustained  by  the  Courts 
of  the  States  of  New  York  and  of  Massachusetts,  and  others, 
we  find  ourselves  in  no  doubt.     This  being  a  misdemeanor 
created  and  declared  by  statute,  it  is  sufficient  to  describe  the 
statutory  offence  in  the  words  of  the  statute  itself — in  the 
words  of  the  statute,  adapted,  of  course,  to  the  particular 
circumstances  involved  in  the  offence  which  is  charged.   This 
doctrine  seems  to    us  abundantly  sustained  by  decisions. 
(  United  States  v.  Bachelder^  2  GaUison^  15  ;   United  States 
V.  La  Ooste,  2  Mason,  129 ;   United  States  v.  Pond,  2  Curtis^ 
a  G.  JS.j  265 ;   United  States  v.  (ySuUivany  9  iT.  Y.  Legal 
Obs.,  257 ;    United  States  v.  Wilson^  BcddwvrCs  -ff.,    78 ; 
United  States  v.  Mills,   7  Peters,  138;  Campbell  v.  The 
People,  8  Wended,  636.)  The  case  of  United  States  v.  Wilcox, 
(4   Blaichf,   C.  C.   P.,   391,)  has   singular   significance   in 
reference  to  a  branch  of  the  discussion  upon  this  point.     In 
that  case,  a  man  was  indicted  for  perjury  uuder  the  statute, 
for  taking  a  false  oath  before  a  Commissioner,  which  indict- 
ment was  held  insufficient  because  the  Commissioner  was 
described  as  "a  Commissioner  of  the  United   States" — a 
description  of  so  general  a  charter  as  not  to  import  an 
authority  to  administer  an  oath.     But,  notwithstanding  the 
indictment  was   held   insufficient,  the  Court  took  occasion 
to  say,  that,  setting  forth  the  commission,  or  the  particular 
powers  of  the    Commissioner,  or  the  source  whence  they 
were  derived,  is  not  necessary,  provided  he  is  alleged  to  hold 
an  office  which  apparently  confers  upon  him  the  authority  to 
administer  the  oath  in  the  particular  case  specified,  and  that, 
ttat  being  done,  the  general  allegation  that  he  had  competent 
authority  to  administer  the  oath,  is  sufficient. 
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This  indictment,  in  our  view,  follows  the  words  of  the 
statute.  Its  departures  are  not  properly  departures.  They 
are  adaptations  of  the  charge  to  the  particular  facts  alleged, 
and,  within  every  view,  they  are  in  substantial  conformity  to 
the  statute. 

It  is  suggested  by  my  associate,  and  very  properly,  that  it 
becomes  a  necessary  part  of  our  judicial  duty,  in  construing 
this  indictment,  and  in  applying  the  inquiry  whether  it  is 
substantially  in  conformity  with  the  statute,  that  we  take 
judicial  notice  of  the  statuses  of  the  State  of  New  York, 
which  are  referred  to  in  the  indictment  itself. 

Upon  both  of  the  points,  therefore,  involved  in  the  dis- 
cussion, we  are  of  the  opinion  that  the  indictment  should  be 
mstained,  and  that  the  demurrer  of  the  defendant  should  be 
overruled. 

'So  suggestion  being  made  to  the  Court  that  the  defend- 
ant had  any  defence  to  the  indictment,  judgment  absolute  was 
rendered  against  him  on  the  demurrer,  and  he  was  sentenced 
to  two  years'  imprisonment  in  the  Albany  county  penitentiary, 
and  to  pay  the  costs  of  prosecution. 


In  re  John  McLavb. 

The  statutes  in  regard  to  tbe  enlistment  of  minors  in  the  navy  of  the  United 
States,  reviewed. 

Under  §  1  of  the  Act  of  March  2d,  1837,  (6  U.  S,  Stat,  at  Large,  168,)  it  is 
milawfal  to  enlist  boys  for  the  navy,  unless  they  are  boys  not  under  thirteen 

\  nor  oyer  eighteen  years  of  age,  and  unless,  when  they  are  of  that  description, 
they  enlist  with  the  consent  of  their  parents  or  guardians,  and  unless  they  en- 
list to  eeire  until  they  arrive  at  the  age  of  twenty-one  years. 

la  this  case,  a  person  who,  when  he  was  eighteen  years  and  five  months  old,  en- 
listed in  the  navy  for  three  years,  without  the  consent  of  his  father,  who  was 
then  living,  and  took  an  oath,  on  enlistment,  that  he  was  twenty-two  years  of 
sge,  was  diacharged  from  such  service,  on  haheaB  eorput,  on  the  petition  of  his 
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&ther,  after  one  year  and  seren  months  of  seryioe,  he  himself  declaiing,  on 
oaih,  that  he  desired  to  he  discharged. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  Tork,  Novemher  IStfa,  1870.) 

Blatohfobd,  J.  One  John  McLave,  who  was  born  on  the 
20th  of  November,  1850,  enlisted,  on  the  23d  of  April,  1869, 
being  then  eighteen  years  and  five  months  old,  in  the  naval 
service  of  the  United  States,  for  the  term  of  three  years, 
without  the  consent  of  his  father,  who  was  then  living.  On 
enlisting,  he  took  an  oath,  that  he  was  twenty-two  years  of 
age.  On  the  26th  of  October,  1870,  the  father  presented  a 
petition  to  this  Court,  praying  for  the  discharge  of  McLave 
from  service,  he  being  on  board  the  United  States  vessel  of 
war  Guerriere,  in  the  harbor  of  New  York.  The  grounds 
urged  for  the  discharge  are,  that  the  enlistment  was  invalid 
for  want  of  the  consent  of  the  father,  and  that  the  laws  of  the 
United  States  do  not  authorize  the  enlistment  of  minors  into 
its  naval  service,  except  minors  above  the  age  of  thirteen 
years  and  under  the  age  of  eighteen  years,  to  serve  until  they 
became  twenty-one  years  of  age,  and  for  no  longer  or  shorter 
term. 

The  first  statute  of  the  United  States  in  which  any  pro- 
vision appears  in  reference  to  the  enlistment  of  boys  in  the 
navy,  was  the  Act  of  June  30th,  1798,  (1  U.  S.  Stat.  atZargej 
575,)  the  5th  section  of  which  provided,  that  the  President 
might  permit  a  proportion  of  boys  for  the  vessels  of  the  navy 
of  the  United  States,  according  to  the  exigencies  of  the  pub- 
lic service.  The  Act  of  April  21st,  1806,  (2  Id.,  390,)  pro- 
vided, in  its  3d  section,  that  the  public  armed  vessels  of  the 
United  States,  in  actual  service,  in  time  of  peace,  should  be 
oflScered  and  manned  as  the  President  should  direct,  provided 
that  the  whole  number  of  able  seamen,  ordinary  seamen,  and 
boys,  should  not  exceed  nine  hundred  and  twenty-five.  The 
Act  of  March  3d,  1807,  {Id.,  443,)  authorized  the  President, 
in  addition  to  the  then  existing  naval  peace  establishment,  to 
employ  not  exceeding  five  hundred  able  seamen,  ordinary 
seamen  and  boys,  should  the  exigency  of  the  public  service 
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require  the  same.  The  Act  of  January  Slst,  1809,  (/c?.,  514,) 
in  its  2d  section,  authorized  the  President,  in  addition  to  the 
number  of  petty  officers,  able  seamen,  ordinary  seamen  and 
boys  then  authorized  by  law,  to  cause  to  be  employed  three 
thousand  six  hundred  able  seamen,  ordinary  seamen  and  boys, 
who  should  be  engaged  to  serve  for  a  period  not  exceeding  two 
years,  subject  to  be  discharged  sooner,  if,  in  the  judgment  of 
the  President,  their  service  might  be  dispensed  with.  The 
Act  of  January  2d,  1813,  (/d?.,  789,)  in  its  4th  section,  spoke 
of  boys  as  part  of  the  crews  of  naval  vessels.  By  the  Act  of 
May  15th,  1820,  (3  Id.,  606,)  the  2d  section  of  the  Act  of 
January  31st,  1809,  was  amended,  so  far  as  to  authorize  the 
enlistment  of  able  seamen,  ordinary  seamen  and  boys  during 
the  continuance  of  the  service  or  cruise  for  which  they  should 
be  enlisted,  not,  however,  to  exceed  the  period  of  three  years. 
In  no  one  of  these  statutes  was  there  any  provision  requiring 
the  consent  of  parents  ov  guardians  to  the  enlistment  of  boys. 
These  statutes  came  before  the  Circuit  Court  in  Massachu- 
setts, for  consideration,  in  the  case  of  United  States  v.  Bom/- 
bridge,  (1  Mason,  71,  83  to  85,)  in  1816.  Mr.  Justice  Story 
was  of  opinion  that,  by  them.  Congress  had  authorized  boys 
to  be  engaged  in  the  service  of  the  navy,  without  requiring 
the  previous  consent  of  their  parents  to  the  contract  of  enlist- 
ment, and  that  such  contract,  when  fairly  made  with  an  infant 
of  reasonable  discretion,  was  binding  to  all  intents  and  pur- 
poses. The  District  Judge  (Judge  Davis)  was  of  opinion  that 
the  consent,  either  expressed  or  implied,  of  the  parent  or 
guardian,  where  there  was  one,  was  necessary,  to  authorize 
the  engagement  of  a  minor  in  the  naval  service. 

We  come  now  to  the  last  statute  that  has  been  passed  in 
regard  to  enlistments  in  the  navy.  It  is  the  1st  section  of  the 
Act  of  March  2d,  1837,  (5  U.  S.  Stat,  at  La/rge,  163.)  The 
title  of  th#t  Act  is,  "  An  Act  to  provide  for  the  enlistment  of 
boys  for  the  naval  service,  and  to  extend  the  term  of  the  en- 
listment of  seamen."  The  1st  section  of  it  is  as  follows :  '^  It 
shall  be  lawful  to  enlist  boys  for  the  navy,  with  the  consent  of 
their  parents  or  guardians,  not  being  under  thirteen  nor  over 
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eighteen  years  of  age,  to  serve  until  they  shall  arrive  at  the 
age  of  twenty-one  years ;  and  it  sliall  be  lawful  to  enlist  other 
persons  for  the  navy,  to  serve  for  a  period  not  exceeding  jS.ve 
years,  unless  sooner  discharged  by  direction  of  the  President 
of  the  United  States ;  and  so  much  of  an  Act  entitled  ^^  An 
Act  to  amend  the  Act  entitled  ^  An  Act  to  amend  the  Act 
authorizing  the  employment  of  an  additional  naval  force,'  " 
approved  fifteenth  May,  one  thousand  eight  hundred  and 
twenty,  as  is  inconsistent  with  the  provisions  of  this  Act,  shall 
be,  and  is  hereby,  repealed."  This  statute  was  considered  by 
Attorney  General  Stanbery,  in  an  opinion 'given  by  him  to 
the  Secretary  of  the  Navy,  in  GormLe'ifs  Case^  (12  Opinions 
of  Attorneys  General^  258.)  He  says :  "  The  Act  of  March 
2d,  1837,  authorizes  the  enlistment  of  boys  between  the  ages 
of  thirteen  and  eighteen,  with  consent  of  their  parents  or 
guardians,  to  serve  until  twenty-one ;  but  it  also  provides  that 
otJier  persons  may  be  enlisted  for  a  ^riod  not  exceeding  five 
years,  unless  sooner  discharged.  The  latter  clause  of  this 
Act  would  seem  to  include  minors  above  the  age  of  eighteen, 
and  extends  the  period  for  which  they  and  other  seamen  may 
be  enlisted ;  while  the  former  clause  of  the  Act  purports  to 
take  away  the  authority  to  enlist  minors  under  that  age,  ex- 
cept with  the  consent  of  their  parents  or  guardians.  But  this 
restriction  in  regard  to  the  enlistment  of  minors  under  the 
age  of  eighteen,  requiring  the  consent  of  their  parents  or 
guardians,  necessary  implies  that  Congress  intended  to  dis- 
pense with  such  consent  in  the  enlistment  of  minors  above 
that  age.  It  follows,  therefore,  that  the  enlistment  of  minors 
above  the  age  of  eighteen,  as  is  the  case  in  the  army,  seems  to 
be  valid  without  the  consent  of  the  parents  or  guardians." 
The  argument  urged  against  this  construction  of  the  Act  of 
1837  is,  that  the  first  clause  of  the  Ist  section  relates  to  "  boys 
for  the  navy,"  and  not  merely  to  boys  not  under  thirteen  nor 
over  eighteen  years  of  age ;  that  the  second  clause  of  that  sec- 
tion relates  to  "  other  persons  for  the  navy,"  that  is,  other  per- 
sons than  boys  or  male  minors,  and  not  other  persons  than 
boys  or  male  minors  not  under  thirteen  nor  over  eighteen 
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jears  of  age ;  that,  if  the  second  clause,  under  the  words, 
"other  persons,"  includes  male  minors  over  the  age  of  eighteen 
Tears,  it  must  also  include  male  minors  under  the  age  of  thir- 
teen years ;  and  that  such  a  construction  as  to  minors  under 
the  age  of  thirteen  years  is  against  the  spirit  and  intent  of  the 
Act.  This  view  of  the  statute  necessarily  makes  unlawful 
the  enlistment  of  boys  over  eighteen  years  of  age,  even  with 
the  consent  of  their  parents  or  guardians.  The  other  view 
would  authorize  the  enlistment  of  boys  under  the  age  of  thir- 
teen years  without  the  consent  of  their  parents  or  guardians. 
Bat  Congress,  in  all  the  Acts,  prior  to  that  of  1837,  which 
anthorized  the  employment  of  boys  in  the  navy,  made  no  re- 
striction as  to  the  age  of  the  boy  and  required  no  consent  of 
parent  or  guardian.  The  question  as  to  the  proper  construc- 
tion of  the  Act  of  1837  is  a  difficult  one.  But,  on  the  whole, 
I  think  it  is  the  better  opinion,  that  it  makes  unlawful 
the  enlistment  of  boys  for  the  navy,  unless  they  are  boys  not 
imder  thirteen  nor  over  eighteen  years  of  age,  and  unless, 
when  they  are  of  that  description,  they  enlist  with  the  con- 
sent of  their  parents  or  guardians,  and  unless  they  enlist  to 
serve  until  they  arrive  at  the  age  of  twenty-one  years.  The 
words,  "  other  persons,"  in  the  1st  section  of  the  Act,  means, 
adult  males.  Congress,  by  the  Act,  would  seem  to  have 
adopted  a  new  policy  in  regard  to  the  enlistment  of  minors 
for  the  navy,  namely,  that  of  not  allowing  them  to  be  enlisted 
of  every  age  under  majority,  but  of  permitting  them  to  be 
enlisted  only  at  such  age,  above  that  of  thirteen  years,  as  will 
insure  a  service  by  them  of  at  least  three  years  before  they 
shall  become  adults,  and  of  requiring  them  to  enlist  to  serve 
nntil  they  shall  become  adults,  and  of  making  the  consent  of 
their  parents  or  guardians  necessary,  in  view  of  the  fact  that 
the  service  is  to  continue  during  the  entire  remainder  of  their 
minority.  An  analogous  policy  appears  in  the  8d  section  of 
the  Act  of  June  12th,  1858,  (11  U.  S.  Stat,  at  La/rge,  318,) 
which  provides,  that  "  it  shall  be  lawful  to  enlist  boys  in  the 
United  States  marine  corps,*  with  the  consent  of  their  parents 
or  gnardians,  not  being  under  eleven  nor  over  seventeen  years 
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of  age,  to  serve  until  they  shall  arrive  at  the  age  of  twenty- 
one  years."  "Under  that  provision  it  was  held,  by  the  Court 
of  Quarter  Sessions  in  Philadelphia,  in  the  ease  of  The  Com- 
mcnvweaUK  v.  Sd/ridgSy  (25  Legal  ItUeUigericer,  221,)  that  the 
enlistment  of  a  minor  under  seventeen  years  of  age,  in  the 
marine  corps  of  the  United  States,  without  the  consent  of  his 
father,  was  void. 

In  the  present  case,  the  person  enlisted  was  not  enlisted 
on  the  idea  entertained  by  the  officers  enlisting  him  that  he 
was  a  minor,  but  on  the  understanding  that  he  was  an  adult. 
The  return  to  the  writ  of  habeas  corpus  avers,  that  McLave 
was  twenty-two  years  of  age  when  he  enlisted.  The  testi- 
mony of  his  parents  shows  that  he  was  bom  on  the  20th  of 
November,  1850,  and  it  is  proved  that  he  enlisted  without  the 
consent  of  his  father.  On  his  examination  before  the  Court, 
he  testified  that  he  desired  to  be  discharged  from  the  naval 
service.  His  enlistment  having  been  unlawful,  it  was  unlaw- 
ful not  only  as  against  himself  but  as  against  the  rights  of  his 
father,  as  his  natural  guardian ;  and  his  father,  by  virtue  of 
such  rights,  is  authorized  to  prosecute  the  writ  for  his  dis- 
charge. {In  re  Ferrens^  3  Benedict^  442.)  Moreover,  although 
the  petition  for  the  writ  does  not  state  that  McLave  desires 
to  be  discharged,  yet,  as  he  has  declared  on  oath  that  he 
does  desire  to  be  discharged,  he  will  be  regarded,  in  this  case, 
in  view  of  his  unlawful  enlistment,  as  himself  applying  for 
his  discharge. 

I  do  not  intend,  by  any  thing  I  have  said,  to  assent  to  the 
proposition,  that  Congress  cannot  authorize  the  enlistment  of 
minors  in  the  service  of  the  United  States,  without  the  con- 
sent of  their  parents  or  guardians. 

An  order  will  be  entered  directing  the  discharge  of  Mc- 
Lave. 

Samuel  B.  Higenbotam,^  for  the  petitioner. 

Henry  E.  Bavies,  Jr.y  {Aaeieto/nt  Bisirtct  Attorney^)  for 
the  United  States. 
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FSANCIB  M.   BlXBT  AND   0THEB8 


VS. 


Vj.jtATkn  M.  CousE,  William  H.  De  Camp,  and  othebs. 

Underthe  Actof  Jaly  27th,  1866.(14  Ul  8.  Stat,  at  Large,  806),  two  out  of 
wrenl  defendants  in  a  suit  cannot  remoye  the  snit,  as  between  the  plaintiff 
and  such  two  defendants,  into  this  Court,  unless  there  can  be  a  final  deter- 
mination of  the  oontroyersy,  so  far  as  it  concerns  snch  two  defendants,  with- 
out the  presence  of  the  rest  of  the  defendants. 

Under  the  Act  of  March  2d,  1867,  {Id,  658),  all  the  defendants  in  a  soit^  who  are 
not  merely  nominal  defendants,  must  be  citizens  of  a  State  or  States  other 
than  the  State  in  which  the  smt  is  brought,  and  must  unite  in  the  petition  for 
remoTal,  or  there  can  be  no  remoyal  of  the  suit. 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  Koyember  14th,  1870.) 

Blatohfobd,  J.  So  far  as  this  case  is  undertaken  to  be 
removed  into  this  Court  as  against  the  defendants  Couse  and 
De  Camp,  under  the  Act  of  July  27th,  1 866,  (14  U.  S.  Stat,  at 
Largey  306),  I  am  not  satisfied  that  there  can  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  concerns  them,  with- 
out the  presence  of  the  defendants  who  did  not  petition  for 
the  removal  of  the  cause,  being  all  the  defendants  except 
Couse  and  De  Camp.  As  the  case  is  not  here  by  virtue  of 
any  order  by  the  State  Court  for  its  removal,  I  must  assume 
that  the  State  Court  has  not  determined  that  it  is  satisfied 
that  there  can  be  such  final  determination.  Unless  there  can 
be  snch  final  determination,  the  removal  of  the  cause  cannot 
be  made,  as  between  the  plaintiffs,  on  the  one  side,  and  Couse 
and  De  Camp  alone,  as  defendants,  on  the  other  side. 

In  regard  to  the  supposed  removal  of  the  cause  under  the 
Act  of  March  2d,  1867,  (14  U.  S.  Stat,  at  large,  558),  being 
the  Act  in  regard  to  prejudice  or  local  infiuence,  the  proper 
construction  of  that  Act,  in  analogy  to  the  construction  which 
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has  always  obtained  in  respect  to  the  12th  section  of  the 
Judiciary  Act  of  September  24th,  1789,  (1  U.  S.  Stat,  at 
Large^  79),  is,  that  all  the  defendants  in  a  suit,  who  are  not 
merely  nominal  defendants,  must  be  citizens  of  a  State  or 
States  other  than  the  State  in  which  the  suit  is  brought,  and 
must  unite  in  the  petition  for  removal,  or  there  can  be  no  re- 
moval of  the  suit.  In  this  case,  the  defendants  other  than 
Couse  and  De  Camp  are  not  shown  to  be  merely  nominal  de- 
fendants, and  they  did  not  unite  in  the  petition  for  removal, 
and  two  of  them  are  citizens  of  the  State  in  which  the  suit  is 
brought. 

The  motion  by  the  plaintiiffs  to  vacate  the  order  entered 
in  this  Court  on  the  4rth  of  April,  1870,  directing  that  this 
cause  proceed  in  this  Court,  is  granted. 

Spaulding  dt  Richardsariy  for  the  plaintiffs. 

Brown  cfe  EsteSy  for  Couse  and  De  Camp. 

Joseph  W.  Sowe^  for  the  other  defendants. 


"William  H.  Eoberts  vs.  Eensselaer  R.  Nelson. 

This  suit  was  commenced  in  a  State  Court,  August  let,  1670,  by  the  service  of 
a  summons  for  a  money  demand,  on  contract,  demanding  $380.26,  and  interest 
from  July  1st,  1868,  and  costs  of  suit,  and  was  remoyed  into  this  Court  by 
the  defendant,  under  the  12th  section  of  the  Act  of  September  24th,  1789,  (1 
U.  S.  Stat  at  Large,  79),  the  petition  for  removal  stating  that  the  matter  in 
dispute  in  the  suit  exceeded  the  sum  of  $600,  ezclusiye  of  costs.  The  plaintiff 
moved  this  Court  to  remand  the  cause  to  the  State  Court,  on  the  ground  that, 
by  the  summons,  the  amount  in  dispute  could. not  be  properly  said  to  be 
over  $600:  Hdd^  that  the  case  was  a  proper  one  for  removal,  and  that  the 
motion  must  be  denied. 

The  right  of  removal  depends  upon  the  facts  as  they  exist  when  the  suit  is 
commenced. 

The  jurisdiction  of  this  Court  having  once  attached,  no  subsequent  event  can 
divest  )t. 
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It  cannot  be  divested  by  a  reduction,  by  the  declaration  filed  in  this  Court,  of 
tlie  amount  of  the  claim. 

Where,  by  the  declaration  filed  in  this  Coort,  it  appeared  that  a  part  of  the  de- 
mand was  a  daim  for  merchandise  sold  to  the  defendant  by  one  P.,  who 
afterwards  assigned  snch  claim  to  the  plaintiff,  acd  neither  P.  nor  the  defend- 
ant was  a  citizen  of  the  State  where  the  snit  was  brought,  and  the  plaintiff 
moTed  to  remand  the  cause  to  the  State  Court,  on  the  ground  that  the  snit, 
80  £tf  as  sucb  claim  was  concerned,  was  a  suit  to  recoyer  the  contents  of  a 
dioee  in  action,  and  could  not,  under  the  11th  section  of  the  said  Act,  haye 
been  brought  by  P.,  if  he  had  not  assigned  such  claim :  Heldy  that  this  Court 
had  a  right  to  proceed  in  the  suit  in  respect  to  the  rest  of  the  demand,  eyen 
though  it  was  not  over  $600  in  amount,  exdusiye  of  costs,  and  that  the  mo- 
tion must  be  denied,  both  in  respect  to  the  entire  suit,  and  in  respect  to  such 
daim. 

(Before  BLAioiiroRD,  J.,  Southern  District  of  New  York,  Noyember  SOth,  18 YO.) 

Slatchfosd,  J.     This  is  a  motion  on  the  part  of  the 

pkintiJST  for  an  order  remanding  this  snit  to  the  Supreme 

Coort  of  the  State  of  New  York.     It  was  commenced  in  that 

Court  by  the  service  on  the  defendant  of  a  summons  dated 

August  1st,  1870,  unaccompanied  by  the  service  or  filing  of  a 

complaint.     The  summons  is  called,  on  its  face,  a  ^^  summons 

for  a  money  demand,  on  contract."    It  notifies  the  defendant 

that  the  complaint  will  be  filed,  without  specifying  when,  and 

requires  him  to  answer  it  within  twenty  days  after  the 

service  of  the  summons,  and  notifies  him  that,  if  he  shall  fail 

to  do  so,  the  plaintiff  will  take  judgment  against  him  for  the 

Bum  of  $330.25,  with  interest  from  July  1st,  1858,  besides 

the  costs  of  the  action.     The  time  for  the  defendant  to  appear 

or  answer  was  extended,  by  consent,  until   October  15th, 

1870.     The  defendant  entered  his  appearance  in  the  State 

Court,  in  the  suit,  on  the  llth  of  October,  and  at  the  same 

time  filed  therein  a  petition  praying  for  the  removal  of  the 

suit  into  this  Court,  and  offered  proper  surety  therefor.     On 

the  17th  of  October,  the .  State  Court,  on  such  petition,  entry 

of  appearance  and  offer  of  surety,  made  an  order,  stating  that 

it  was  made  to  appear,  to  the  satisfaction  of  that  Court,  that 

this  suit  was  commenced,  in  that  Court,  by  a  citizen  of  the 

State  of  New  York,  against  a  citizen  of  the  State  of  Minnes- 
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ota,  and  that  the  matter  in  dispute  exceeded  the  sum  of  $500, 
exclusive  of  costs,  and  ordering  that  such  surety  be  accepted, 
and  that  the  suit  be  removed  for  trial  into  this  Court.  The 
proceedings  for  removal  were  instituted  nnder  the  provisions 
of  the  12th  section  of  the  Act  of  September  24:th,  1789,  (1  ZT. 
S.  Stent,  at  Large^  79).  The  petition  presented  to  the  State 
Court  by  the  defendant,  stated  that  the  matter  in  dispute  in 
the  suit,  and  for  which  the  suit  was  brought,  exceeded  the 
sum  of  five  hundred  dollars,  exclusive  of  costs,  and  a  copy  of 
the  summons  was  annexed  to  the  petition.  No  proceeding 
other  than  the  service  of  the  summons  took  place  in  the  State 
Court  prior  to  the  filing  by  the  defendant  of  the  papers  for 
removal.  Copies  of  the  process  and  the  other  papers  in  the 
suit  were  entered  in  this  Court,  and,  subsequently,  the 
plaintiff  filed  a  declaration  in  this  Court,  in  the  suit,  in  as- 
sumpsit, in  which  he  counts  on  an  indebtedness  due  to  him 
by  the  defendant  July  1st,  1858,  amounting  to  $287.25,  less 
a  payment  thereon  of  $100,  April  16th,  1858,  and  also  on  an 
indebtedness  due  to  one  Pierce,  by  the  defendant,  April  10th, 
1858,  for  merchandise  then  sold  by  Pierce  to  the  defendant, 
amounting  to  $43.25,  and  an  assignment  of  such  claim  by 
Pierce  to  the  plaintiff,  in  1867.  The  declaration  claims  to 
recover  $230.50,  and  interest  thereon  from  July  1st,  1858, 
and  avers  that  the  plaintiff  brought  this  suit  in  the  Supreme 
Court  of  the  State  of  New  York,  by  summons,  and  that  an 
order  was  made  in  that  Court,  on  the  motion  of  the  defend- 
ant, transferring  the  action  to  this  Court.  The  declaration 
also  states,  that  the  suit  is  brought  by  the  plaintiff  in  his  own 
behalf,  and  also  in  behalf  of  his  assignor,  Pierce,  "  a  citizen 
of  the  State  of  New  Jersey  since  the  year  1860."  After  fil- 
ing this  declaration,  the  plaintiff  now  makes  the  motion  to 
remand,  on  an  affidavit  alleging  that  the  declaration  is  for 
$187.25,  and  interest  thereon  from  January  1st,  1859,  and  for 
the  Pierce  claim,  assigned  to  the  plaintiff,  and  interest  thereon 
from  July  1st,  1858,  and  that  Pierce  is  not  now,  and  has  not 
been  since  the  year  1860,  a  citizen  of  the  State  of  New  York, 
but  a  citizen  of  the  State  of  New  Jersey. 
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One  groniid  urged  in  support  of  the  motion  is,  that  the 
amount  claimed  in  the  summons  was  only  $330.25,  and  inter- 
est from  July  let,  1858 ;  that  this  amount  could  not  be  said  to 
be  over  $500 ;  that  it  might  or  might  not  have  brought  the 
recovery  to  over  $500 ;  and  that  the  rate  of  interest  might 
have  been,  by  agreement,  such  as  to  have  made  the  recovery 
less  than  over  $500.  The  petition  in  the  State  Court  avers 
positively,  that  the  matter  in  dispute  in  the  suit,  and  for  which 
the  suit  is  brought,  exceeds  the  sum  of  $500,  exclusive  of 
costs.  This  makes  a  case  directly  within  the  12th  section  of 
the  Act  of  1789.  The  right  of  removal  depends  upon  the 
&ct6  as  they  exist  when  the  suit  is  commenced.  The  language 
of  the  section  is,  that,  if  "a  suit  be  commenced,"  &c.,  "and 
the  matter  in  dispute  exceeds,"  &c.  The  plaintiff  does  not 
now  assert  that  the  matter  in  dispute  when  the  suit  was  com- 
menced, did  not,  as  shown  by  the  summons,  exceed  $500,  ex- 
dnsive  of  costs,  or  that  the  sum  of  $330.25,  with  interest  from 
July  Ist,  1868  to  August  1st,  1870,  did  not  amount  to  $500. 
Od  the  record  in  the  State  Court,  it  must  be  held  that  the 
matter  in  dispute  exceeded,  when  the  suit  was  commenced, 
the  sura  of  $500,  exclusive  of  costs.  The  jurisdiction  of  this 
Court  having  once  attached,  no  subsequent  event  could  divest 
it.  {Clarke  v.  MaUhew8on^  12  Peters^  164.)  Therefore,  the 
reduction  of  the  amount  of  the  claim  by  the  declaration  filed 
in  this  Court  cannot  affect  the  question. 

The  second  ground  in  favor  of  the  motion  to  remand  is, 
that  this  Court  is  forbidden  to  take  cognizance  of  the  suit. 
The  11th  section  of  the  said  Act  of  1789  provides,  that  this 
Court  shall  not  have  cognizance  of  any  suit  to  recover  the 
ooutents  of  any  chose  in  action,  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  therein  to  recover  the  said 
contents,  if  no  assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange.  It  is  claimed  that  the  debt  of 
$43.25  is  a  chose  in  action  ;  that  a  suit  for  it  could  not  have 
been  prosecuted  in  this  Court  by  the  assignor,  Pierce,  a  citi- 
zen of  New  Jersey,  against  the  defendant,  a  citizen  of  Min- 
nesota ;  that  this  Court  has  no  cognizance  of  this  suit,  so  far 
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as  the  debt  for  the  $43.25  is  concerned  ;  and  that,  therefore, 
this  Court  has  no  cognizance  of  any  part  of  the  suit.  Admit- 
ting that  this  Court  has  no  cognizance  of  the  suit  so  far  as 
concerns  the  right  to  recover  the  amount  due  on  the  claim 
assigned  by  Pierce  to  the  plaintiff,  it  by  no  means  follows  that 
it  has  no  right  to  proceed  in  the  suit  in  respect  to  the  other 
claim.  I  think  it  has.  The  asserting  by  the  plaintiff,  in  his 
declaration,  of  a  right  to  recover  the  $43.25,  in  this  Court,  in 
the  suit,  when  he  has  no  such  right,  cannot  be  allowed  to  give 
him  the  right,  on  his  own  motion,  to  send  the  entire  case  back 
to  the  State  Court,  and  deprive  the  defendant  of  a  right  to  a 
trial  in  this  Court  in  respect  of  the  other  claim  set  up  in  the 
declaration.  Nor  is  it  a  ground  for  granting  the  motion  to 
remand  the  entire  suit,  that,  if  the  claim  for  the  $43.25  be 
stricken  out,  the  other  claim  will,  with  interest,  not  amount 
to  over  $500,  exclusive  of  costs.  The  jurisdiction  of  this 
Court  over  the  case  having  been  complete  when  it  was  remo- 
ved, cannot  be  ousted  by  the  action  of  the  plaintiff  in  insert- 
ing such  a  claim  in  the  declaration  as  the  claim  for  the  $43.25. 
Nor  is  the  insertion  of  such  a  claim  a  ground  for  remanding 
so  much  of  the  case  as  concerns  such  claim.  If  this  Court 
cannot  give  judgment  for  the  plaintiff  for  such  claim,  he  can 
sue  to  recover  its  amount  in  some  proper  Court.  If  he  does 
not  desire  to  proceed  in  this  Court  in  respect  of  the  other 
claim,  he  can  discontinue  the  entire  suit.  But,  on  the  record, 
the  defendant  has  a  right  now  to  retain  the  case  in  this  Court, 
and  the  motion  to  remand  must  be  denied. 

JRocellus  8.  Guernsey^  for  the  plaintiff. 
Edward  H.  Ba/wTce^  for  the  defendant. 
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Fbederiok  M.  Jones  and  others  vs.  AuGtrsTus  Schell. 

Wbere,  in  a  emit  at  law,  a  jury  is  waiyed,  under  the  4th  section  of  the  Act  of 
March  Sd,  1866,  (18  CT.  A  Stat  at  Large,  501,)  and  the  case  is  tried  by  the 
Gomrt  without  a  jnry,  and  judgment  is  ordered  for  the  plaintiff,  a  docket  fee 
of  ISO,  under  the  fee  bill  of  February  26^,  185S,  (10  Id,,  161,)  is  not  taxable 
in  his  fiavor. 

But  a  docket  fee  of  $10  is  taxable  in  his  favor  under  said  Act  of  1853,  being  the 
docket  iise  in  a  case  "  at  law,  where  judgment  is  rendered  without  a  jury." 

(Before  WooDawr,  J.,  Southern  District  of  New  York,  December  8d,  1870.) 

Woodruff,  J.  This  is  an  action  at  law,  brought  against 
the  defendant,  as  Collector  of  the  port  of  New  Tork,  to  re- 
cover back  moneys  erroneously  exacted  for  duties.  The  par- 
ties, in  pursuance  of  the  4th  section  of  the  Act  of  March  3d, 
1865,  (13  U.  S.  Sim.  at  Large^  501,)  waived  a  jury,  and  the 
cause  was  tried  by  the  Court,  and  judgment  was  ordered  for 
the  plaintiffs.  In  their  bill  of  costs  the  plaintiffs  claimed,  and 
the  clerk  allowed  on  taxation,  twenty  dollars,  as  a  docket  fee ; 
and  firom  such  taxation  the  defendant  appeals. 

By  the  Act  of  February  26th,  1853,  "  to  regulate  the  fees 
and  costs,"  &c.,  in  the  Courts  of  the  United  States,  {iOU.  S. 
Stat,  at  Zarge^  161,)  it  is  enacted,  that  the  following  and  no 
other  fees  shall  be  taxed  and  allowed :  "  In  a  trial  before  a 
jniy,  in  civil  and  criminal  cases,  or  before  referees,  or  on  a 
final  hearing  in  equity  or  admiralty,  a  docket  fee  of  twenty 
dollars ; "  to  which  a  proviso  is  added,  that,  if  the  recovery  be 
less  than  $50,  in  admiralty,  then  the  docket  fee  shall  be  $10. 

It  is  clear  that  the  language  of  this  clause  of  the  statute 
does  not  include  the  present  (»se.  It  is  not  a  case  in  equity 
or  in  admiralty.  The  trial  was  not  had  before  a  jury  or  be- 
fore referees.  There  is  no  other  clause  in  the  statute  which 
gives  twenty  dollars  as  a  docket  fee.  It  is,  however,  argued 
that,  when  this  statute  was  passed,  a  trial  by  the  Court,  on  a 
waiver  of  a  jury,  had  not  been  provided  for,  and  that,  for  that 
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reason,  it  was  not  mentioned.  It-  is  quite  probable  that  this 
is  so.  If  there  be  a  trial  of  an  issue  of  fact,  there  would  seem 
to  be  no  good  reason  for  denying  to  the  attorney  the  docket 
fee,  when  the  trial  is  before  the  Court  without  a  jury.  The 
same  preparation  is  necessary,  and  the  same  time  is  consumed 
in  attendance,  and  the  same  labor  is  employed  in  the  trial,  as 
when  the  issues  of  fact  are  tried  by  a  jury  or  before  referees. 
Nevertheless,  the  statute  does  not  allow  it,  and  it  does  forbid 
any  allowance  which  is  not  specified.  If  it  was  a  mode  of 
trial  no£  known  to  this  Court  when  the  fees  were  prescribed, 
that  is  a  reason  why  it  was  not  provided  for ;  but  this  very 
circumstance  shows  that  in  truth  it  was  not  provided  for  rather 
than  that  it  was.  When  the  statute  was  passed,  in  1865,  per- 
mitting such  waiver  and  a  trial  by  the  Court,  no  change  was 
made  in  relation  to  fees ;  and,  while  it  may  be  true  that  it 
created  a  case  omitted  in  the  former  statute,  the  Court  are  not 
warranted  in  supplying  the  supposed  omission,  in  the  face  of  . 
the  prohibitory  language  of  the  prior  Act. 

>,  Still,  the  attorney  is  not  left  without  a  docket  fee.  The 
statute,  in  its  further  specification,  adds:/4n  cases  at  law, 
where  judgment  is  rendered  without  a  jury,  ten  dollars."  At 
the  time  of  this  enactment,  this  clause  was  applicable  to  judg- 
ments rendered  on  demurrer,  on  default,  &c.,  where  no  trial 
was  had ;  but,  as  a  general  statute,  it  must  be  held  to  embrace 
all  cases  in  which,  under  any  existing  or  future  legislation, 
such  a  judgment  might  be  rendered.  The  present  is  a  case 
"  at  law,"  and  not  in  equity  nor  in  admiralty.  Judgment 
herein  "  is  rendered  without  a  jury."  It  comes  within  the 
very  terms  of  the  statute.  The  plaintiffs  are,  therefore,  in 
this  condition — ^by  waiving  a  trial  by  jury  in  an  action  at  law, 
they  have  placed  themselves  in  a  situation  in  which  no  exist- 
ing statute  will  allow  to  them  a  docket  fee  of  twenty  dollars. 
If  it  is  a  hardship,  that  should  have  been  considered  before 
the  waiver  was  made.  They  can  claim  the  ten  dollars,  be- 
cause Congress,  by  the  Act  of  1865,  made  a  new  case,  which 
comes  within  the  statute  giviog  that  allowance. 
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The  taxation  by  the  clerk  must  be  modified,  by  BtrikiDg 
out  ten  dollars,  as  erroneously  taxed. 

Alman  W.  Griswoldj  for  the  plaintiffs. 

Noah  Dams  J  {District  Attorney  y)  for  the  defendant. 


Gbobos  Habbis  and  others  vs.  Samuel  G.  Wheeler,  Jr. 

The  respondent  in  a  sait  in  Admiralty 'appealed  to  this  Court  from  the  decree 
of  the  District  Court  in  favor  of  the  libellant,  and,  after  a  trial,  an  order  was 
entered  in  this  Court  affirming  the  decree  of  the  District  Conrt,  with  costs : 
ffeid,  that  no  execution  could  issue  in  this  Court,  until  the  entry  of  a 
lunnal  decree  awarding  a  recoyery  to  the  libellant. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  December  6th,  18Y0.  ) 

Woodruff,  J.     The  libellants  in  this  canse  obtained  a  de- 
oiee  in  the  District  Court  for  advances  made  to  a  vessel  belong- 
iog  to  the  respondent,  and,  from  that  decree,  the  respondent 
appealed  to  this  Conrt.     The  canse  was  here  tried,  and,  on  the 
19th  of  March,  1870,  an  order,  signed  by  the  Judge,  was  entered 
with  the  clerk,  affirming  the  decree  of  the  District  Court, 
with  costs.     (See  cmte,  p.  1.)    After  the  lapse  of  more  than 
ten  days,  proceedings  were  stayed  for  a  short  period,  by  re- 
quest of  the  Judge  and  with  the  concurrence  of  counsel, 
bat  it  is  not  necessary  to  state  anything  further  on  that  sub- 
ject, since  it  is  not  deemed  to  affect  the  present  motion.     It 
ifl  sufficient  to  say,   that,   after  more  than   ten  days,  the 
respondent  appealed  to  the  Supreme  Conrt  of  the  United 
States,  giving  a  bond  duly  approved  and  sufficient  in  form 
and  in  amount  to  operate  as  a  stay  of  execution.     The  libel- 
lants, notwithstanding  such  appeal,  having  caused  their  costs 
in  this  Court  to  be  taxed,  issued  execution.     Thereupon,  the 
respondent  makes  the  present  motion  to  set  aside  the  execu- 
tion, insisting,  first,  that  no  execution  can  regularly  issue 
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upon  a  mere  order  of  affirmance ;  second,  that  the  respondent 
has  ten  days  after  a  judgment  in  form  awarding  to  the  libel- 
lants  a  recovery  of  some  amount  ascertained  and  settled  b^ 
the  terms  of  a  final  decree.  On  the  other  hand,  it  is  insisted 
by  the  libellants,  that  the  order  of  affirmance  is  the  final 
judgment,  within  the  meaning  of  the  Act  of  Congress  limit- 
ing the  time  within  which  appeals  may  be  taken.  {Act  of 
September  Mth,  1789,  §  23, 1  IT.  S.  Stat,  at  Large,  85 ;  Act  of 
March  3rf,  1803,  §  2,  2  Id.,  244,)  and  the  appeal  is,  therefore, 
too  late ;  that  such  order  of  affirmance  is  frequently  the  only- 
order  made  in  this  Court,  and  appeals  hare,  in  many  caaes, 
been  heard  in  the  Supreme  Court  of  the  United  States,  when 
no  other  order  or  judgment  of  the  Circuit  Court  appeared  in 
the  record ;  and  that  the  execution  is  regular. 

It  is  not,  for  the  purposes  of  this  motion,  indispensable 
that  I  should  pass  upon  the  question  whether  the  respondent 
was  regular  in  taking  his  appeal  when  no  judgment  had 
been  entered,  other  than  the  order  of  affirmance.  In  SUshy 
Y.  Foote,  (20  How.,  290,)  in  equity,  an  appeal  to  the  Supreme 
Court  was  taken  within  ten  days  after  the  decision  of  the 
Court  was  announced  and  entered  in  the  minutes,  and  before 
a  decree  was  settled  and  entered ;  and,  after  such  formal  de- 
cree was  made,  another  appeal  was  taken.  On  a  motion  to 
dismiss,  the  Court  declare,  in  their  opinion,  that  either  appeal 
is  regular,  in  view  of  the  differing  practice  prevailing  in  dif- 
ferent Circuits ;  but,  as  it  was  not  proper  that  there  should  be 
two  appeals  in  the  same  case,  they  dismiss  the  latter  and 
allow  the  former  to  stand.  The  opinion  plainly  indicates, 
that  the  last  appeal  would  have  been  sustained  had  it  been 
the  only  appeal  taken.  But  this  case,  if  it  be  deemed  to  settle 
the  rule  that  an  appeal  may  be  taken  before  a  judgment  in  form 
is  entered,  comes  short  of  determining  that  it  must  be  taken 
before  such  judgment,  in  order  to  operate  as  a  stay  of  execu- 
tion. It  is,  however,  pertinent  to  observe,  that  the  twenty- 
third  section  of  the  Act  of  1789  and  the  second  section  of  the 
Act  of  1803,  are  held  to  require  the  Judge,  on  signing  the 
citation,  on  appeal,  to  require  security  in  a  sum  sufficient  to 
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corer  the  whole  judgment,  damages  and  costs,  as  well  as  the 
costs  in  error.  {CcMett  v.  Brodiej  9  Wheatj  553 ;  Stafford  v. 
Union  Bcmk^  16  How.j  135.)  The  inference  is  plausible,  at 
least,  that,  until  some  actual  award  of  damages  and  costs  to  a 
definite  amount,  the  party  appealing  does  not  know,  and  the 
Judge  taking  the  security  does  not  know,  what  should  be  the 
amount  of  the  bond,  nor  in  what  amount  the  sureties  should 
justify ;  and  that  no  judgment  can  be  said  to  *be  rendered, 
and  more  especially  no  decree  in  Admiralty  can  be  said  to  be 
passed,  until  some  actual  award  of  recovery  by  the  libellant  is 
made. 

The  question  here,  as  above  suggested,  is  not  whether  the 
appeal  which  has  been  taken  is  regular,  for,  however  regular 
it  may  be,  it  was  not  taken  within  ten  days  from  the  entry 
of  the  order  appealed  from,  and,  for  that  reason,  cannot 
operate  as  a  supersedeas  or  stay  of  execution,  if  that  order  be 
deemed  a  decree  passed,  within  the  Act.  {The  Roanoke^  3 
BUOchf.  G.  C.  jB.,  390.)  If  the  case  was  not  ripe  for  an 
appeal,  then  such  appeal  would  be  dismissed,  and  it  neces- 
sarily follows  that  it  can  have  no  influence  on  the  present 
motion  ;  that  is  to  say,  if  it  was  premature  and  would  be  dis- 
miaeed  by  the  Supreme  Court,  then  it  cannot  stay  the  libel- 
lanfa  proceedings.  K  it  was  not  premature,  but  will  operate 
to  give  the  Supreme  Court  jurisdiction,  still,  not  having  been 
taken  within  ten  days  after  the  entry  of  the  order  appealed 
from,  it  cannot  stay  execution,  unless  I  should  hold  that  an 
appeal  may  be  taken  before  the  ten  days  begin  to  run,  within 
which  it  must  be  taken.  Tn  view  qi  the  decision  in  SUsby  v. 
Foote,  above  referred  to,  I  prefer  to  leave  it  to  the  Supreme 
Goort  to  say  whether  the  ten  days  begin  to  run  so  soon  as 
the  time  arrives  when  an  appeal  may  be  taken ;  and  whether, 
if  the  respondent  waits  until  the  actual  entry  of  a  decree  , 
which  settles  definitely  all  the  details,  his  appeal,  if  taken 
within  ten  days  thereafter,  will  stay  execution. 

Here,  an  execution  has  been  issued  when  there  is  no 
judgment  or  decree  awarding  to  the  libellants  a  recovery,  not 
awarding  to  them  any  execution  or  other  means  of  giving 
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effect  to  the  decision  of  the  Court.  I  am  informed  that  it 
has  not.  been  unusual,  in  this  Circuit,  to  issue  execution  in 
cases  in  Admiralty,  when  no  other  judgment  than  an  order 
of  affirmance  has  been  made  or  entered,  the  proctor,  for  that 
purpose,  taking  the  amount  of  damages  to  be  collected  from 
the  decree  in  the  District  Court,  and  the  costs  of  appeal  from 
the  taxation  bj  the  clerk.  I  think  such  a  practice  both  loose 
and  irregular,  and  I  am  not  aware  of  any  like  practice  any- 
where. Even  if  an  appeal  to  this  Court  in  a  cause  in  Admi- 
ralty were  a  mere  appeal  on  which  the  proceedings  below 
were  reviewed,  and  nothing  more,  no  execution  should  issue 
out  of  this  Court  without  an  award  of  a  recovery.  In  the 
State  Courts,  when  a  cause  was  removed  by  writ  of  error,  and 
a  judgment  of  affirmance  was  rendered,  with  a  remand  of  the 
record,  a  judgment  was  necessary  to  enable^  the  prevailing 
party  to  have  execution  for  the  costs  in  error.  But,  here,  a 
cause  in  Admiralty  is  removed  into  this  Court  for  a  new  trial, 
and  the  proceedings  here  are  of  a  mixed  nature.  The  ques- 
tion is  not  limited  to  the  inquiry  whether  the  District  Court 
decided  the  case  correctly  on  the  merits,  but  whether,  upon 
the  case  as  made  in  this  C(>nrt,  the  libellant  is  entitled  to 
recover,  and,  if  so,  how  much.  As  to  certain  questions,  the 
parties  will  be  concluded,  if  the  questions  have  not  been 
raised  in  the  Court  below ;  but,  properly  speaking,  the  in- 
quiry here  is  not  a  question  of  affirmance  or  reversal,  but  a 
question  of  the  right  to  a  decree,  upon  the  trial  in  this  Court. 
When  no  new  proofs  are  presented  in  this  Court,  and  the 
conclusion  is  that  the  decree  below  was  the  proper  decree  upon 
the  proofs,  it  has  become  usual  to  express  that  conclusion  by 
calling  it  an  *^ affirmance;"  but  I  regard  that  as  technically 
inaccurate.  The  proper  decree  here  is,  that  the  libellant 
recover,  &c.,  or  that  the  libel  be  dismissed,  and  the  claimant 
c^  respondent  recover  his  costs,  when  costs  are  awarded ;  and 
no  execution  should  issue  until  some  award  of  a  recovery  in 
this  Court  has  been  made.  In  ordinary  cases  at  law,  no  execu- 
tion could  be  issued  without  such  an  award,  and,  although 
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judgment  would  become  final  after  four  days  in  term,  that 
alone  did  not  warrant  the  issuing  of  an  execution. 

The  execution  herein  must  be  set  aside. 


Charles  Donahue^  for  the  libellants. 
Lyfoom  B.  Bunnell^  for  the  respondent. 


The  India  Bubbeb  Comb  Company 
Samuel  F.  Phelps.    Ik  Equity. 

It  18  a  proper  coiutniction  of  the  60th  Role,  of  the  Rules  in  Equity  prescribed 
by  the  Supreme  Courts  that  good  cause  for  allowing  an  amendment  of  an 
answer,  so  as  to  set  up  a  new  defence,  ought  not  to  be  regarded  as  being 
shown,  where  it  appears  that  the  matter  of  the  proposed  amendment  could, 
with  reasonable  diligence,  have  been  sooner  introduced  into  the  answer. 

In  this  ease,  a  motion  to  amend  an  answer,  by  setting  up  a  new  defence,  in  a 
soit  in  equity  for  the  infringement  of  letters  patent,  after  an  interlocutory 
decree  in  favor  of  the  plaintiff,  awarding  an  account  and  a  perpetual  injunc- 
tion, had  been  made,  and  the  accoantinghad  been  proceeded  with,  was  denied, 
the  new  defence  being  one  dependent  wholly  on  parol  eyidence,  and  it  not 
being  shown  that  information  of  the  matter  of  such  new  defence  could  not, 
with  reasonable  diligence,  have  been  obtained  prior  to  the  making  of  sach 
decree. 

(Before  Blatohfoed,  J.,  Southern  District  of  New  York,  December  13th,  1870.) 

This  was  a  suit  in  eqnitj,  founded  on  the  alleged  infringe- 
ment of  letters  patent  granted  to  William  Pauly,  December 
17th,  1867,  for  an  '^  improvement  in  combs,''  and  assigned  to 
the  plaintiffs.  The  biU  was  filed  June  22d,  1869.  The  an- 
swer, which  was  filed  September  6th,  1869,  set  up  that  Paulj 
was  not  the  inventor  of  the  improvement  claimed,  and  abo 
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denied  any  infringement.  It  did  not  set  up  any  prior  knowl- 
edge or  use  of  the  invention.  A  replication  was  pnt  in  to 
the  answer,  and  evidence  was  taken  on  the  part  of  the  de- 
fendant, with  a  view  to  show  that  Panly  did  not  invent  the 
improvement,  but  obtained  knowledge  of  it  from  some  one 
else,  but  the  proof  wholly  failed.  The  infringement  was 
proved.  The  case  went  to  a  hearing,  and  a  decree  for  the 
plaintiffs  was  made,  April  27th,  1870,  awarding  an  account 
and  a  perpetual  injunction,.  The  accounting  had  been  pro- 
ceeded with,  and  the  defendant  now  moved,  on  affidavits,  that 
the  decree  be  vacated,  the  injunction  be  set  aside,  and  the  de- 
fendant be  allowed  to  amend  his  answer,  and  to  put  in  evi- 
dence of  sundry  matters  set  up  in  the  affidavits,  which  it  was 
claimed  went  to  show  that  Fauly  was  not  the  first  inventor 
of  the  improvement  covered  by  his  patent,  but  that  it  was 
previously  known  and  used  by  others. 

Charles  M.  Keller  and  Charles  F.  Blake^  for  the  plaintiffs.. 

Oeorge  Oifford  and  Peter  Yam,  Arytwerpy  for  the  de- 
fendant. 

Blatchfoed,  J.  The  60th  Eule,  of  the  Eules  in  Equity 
prescribed  by  the  Supreme  Court,  provides,  that,  after  a  rep- 
lication is  put  in,  the  answer  shall  not  be  amended  in  any 
material  matters,  as  by  adding  new  facts  or  defences,  except 
by  special  leave  of  the  Court,  or  a  judge  thereof,  upon  motion^ 
and  cause  shown,  after  due  notice  to  the  adverse  party,  sup- 
ported, if  required  by,  affidavit.  The  29th  Eule,  of  sudi 
Eules,  provides,  that,  after  replication  filed,  the  plaintiff  shall 
not  be  permitted  to  withdraw  it  and  to  amend  his  bill,  except 
upon  a  special  order  of  a  judge  of  the  Court,  upon  motion 
or  petition,  after  due  notice  to  the  other  party,  and  upon 
proof,  by  affidavit,  that  the  same  is  not  made  for  the  purpose 
of  vexation  or  delay,  or  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not,  with  reasonable  dili- 
gence, have  been  sooner  introduced  into  the  bill,  and  upoa 
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the  pluintiff's  submitting  to  such  other  terms  as  may  be  im- 
pofled  by  the  judge,  for  speeding  the  cause.  In  administer- 
ing the  60th  Kale,  it  is,  nndoabtedly,  a  proper  constraetion  of 
it,  in  analogy  to  the  requirements  of  the  29th  Enle,  that 
good  cause  for  allowing  an  amendment  of  an  answer,  so  as  to 
fiet  up  a  new  defence,  ought  not  to  be  regarded  as  being 
shown,  where  it  appears  that  the  matter  of  the  proposed 
amendment  could,  with  reasonable  diligence,  have  been 
sooner  introduced  into  the  answer.  In  Smith  v.  Bahcock^ 
(3  Story ^  583,  585,)  it  is  said :  "  When  application  is  made  to 
amend  an  answer  in  material  facts,  or  to  change  essentially 
the  grounds  taken  in  the  original  answer.  Courts  of  equity 
are  exceedingly  slow  and  reluctant  in  acceding  to  it."  In 
Baker  v.  Whiim^^  (1  Story^  218,)  where  a  rehearing  was 
sought  by  the  defendant,  on  the  ground  of  newly-discovered 
evidence,  after  an  interlocutory  decree  had  been  made  in 
favor  of  the  plaintiff,  it  was  held,  that,  if  the  party  could,  by 
reasonable  inquiry  and  diligence,  have  obtained  knowledge  of 
the  evidence  before  the  decree,  he  was  not  entitled  to  the 
relief  asked.  In  Wddefn  v.  Badley,  (14  Peters^  156, 160,)  it 
is  said,  that  amendments  which  change  the  character  of  a  bill 
or  answer,  so  as  to  make  substantially  a  new  case,  should 
rarely,  if  ever,  be  admitted  after  the  cause  has  been  set  for 
hearing,  much  less  after  it  has  been  heard. 

The  excuse  set  up  by  the  defendant  for  not  sooner  bring- 
ing into  the  case  the  matters  of  defence  he  now  alleges  is, 
that,  at  the  time  he  put  in  his  original  answer,  he  relied  upon 
information  which  he  had  received,  that  Pauly  had  brought 
with  him  from  Europe  a  comb  containing  the  patented  im- 
provement ;  that  he  caused  Pauly  and  others  to  be  examined 
as  witnesses,  and  was  greatly  disappointed  in  the  result ;  that 
he  had  sold  the  infringing  combs  under  the  impression  that 
they  were  covered  by  letters  patent  of  the  United  St-ates 
granted  to  one  Orrin  B.  Gallup,  April  30th,  1869 ;  that  he 
has  obtained  the  alleged  new  information  since  the  decree 
was  made ;  that  he  used  all  the  diligence,  and  made  all  the 
search,  to  get  testimony,  which  he  supposed  or  believed  was 
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necessary  for  his  successful  defence;  that  he  believes  that 
such  diligence  was  reasonable  diligence ;  and  that,  after  the 
hearing  and  decision  in  the  suit,  he  employed  persons  to 
make  search,  and  travelled  himself  to  make  search,  among 
early  comb  manufacturers,  to  ascertain  what  had  been  done 
in  this  country  respecting  such  combs,  and  found  the  infor- 
mation set  forth  in  the  afGidavits  on  which  the  application  is 
made,  and  of  which  he  had  no  knowledge  or  information 
prior  to  the  hearing. 

On  these  facts,  it  is  impossible  to  say  that  the  defendant 
has  shown  that  the  information  he  has  acquired  since  the 
decree  was  made,  could  not,  with  reasonable  diligence,  have 
been  obtained  prior  to  that  time.  He  set  up  no  defence  of 
the  kind  in  his  answer.  He  rejected  wholly  such  a  defence, 
and  reposed  on  one  of  another  character.  He  made  no 
search  whatever  to  obtain  the  information  he  now  sets  up, 
until  after  the  decree  was  made.  He  shows  no  reason  to  sup- 
pose that,  if  such  search  had  been  before  made,  it  would  not 
have  been  attended  with  the  same  result  which  it  is  now 
claimed  has  followed  the  search.  The  fact  that  the  informa- 
tion set  «up  has  followed  the  search,  coupled  with  the  fact  that 
no  search  was  before  made,  the  defendant  being  himself  a 
comb  manufacturer,  acquainted  with  the  trade  and  with  those 
versed  in  it,  and  knowing  how  to  prosecute  such  a  search, 
leads  mevitably  to  the  conclusion,  that  reasonable  diligence, 
exercised  at  the  proper  time,  would  have  been  attended  with 
the  same  result  which  is  now  set  up.  The  case  is  one  where 
the  new  defence  is  dependent  wholly  on  parol  evidence.  In 
such  cases.  Courts  of  equity  hesitate  in  allowing  any  prac- 
tice which  may  encourage  carelessness,  negligence  or  inatten- 
tion in  making  answers,  or  which  may  leave  room  for  the 
introduction  of  testimony  manufactured  for  the  occasion. 
{Smith  V.  Babcockj  3  Storyy  583,  586.) 

The  motion  is  denied. 
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In  re  Theophilus  C.  CAiiLioor. 

Th«  CIrcait  Judge  has  no  jorisdictioii  to  review,  on  habe<u  corpus,  the  judgment 
of  the  CSrcuit  Goart,  on  a  conyiction  and  sentence,  on  an  indictment,  on  an 
anegation  that  the  statnte  under  which  such  sentence  was  imposed  had  been 
repealed  before  snch  sentence  was  passed. 

Where  it  appears  that  the  person  on  whom  snch  sentence  was  imposed  has  been 
pardoned  unconditionally,  and  has  had  notice  of  the  pardon,  and  is  not 
restrained  of  his  liberty,  a  writ  of  habecu  eSrpui  will  not  be  granted  to  him, 
on  snch  allegation,  even  though  it  does  not  appear  that  he  has  accepted  the 
pardon. 

The  proyision  of  the  Act  of  January  11th,  1868,  (16  U.  8.  Stat,  at  Large,  84), 
that,  irom  and  after  the  passage  of  that  Act,  no  distilled'  spirits  should  be 
withdrawn  from  any  warehouse  until  the  tax  thereon  had  been  paid,  and  that 
aU  Acts  and  parts  of  Acts  inconsistent  with  such  provision  were  repealed,  did 
not  operate  to  preyent  conviction  and  pnuishment,  after  the  passage  of  that 
Act^  for  a'  preyious  offence  committed  in.  violation  of  §42  of  the  Act  of  July 
18th,  1866,  (14  liL,  162,)  by  the  executing  or  signing,  or  procuring  to  be  exe- 
cuted, a  fraudulent  bond  for  withdrawing  spirits  from  a  warehouse,  such  bond 
being  provided  for  by  §40  of  that  Act,  and  in  violation  of  §  80  of  the  Act  of 
Harch  2d,  1867,  (Id.,  484,)  in  reference  to  a  conspiracy  to  conmiit  any  ofience 
against  the  laws  of  the  United  States. 

(Before  Woonaurr,  J.,  Eastern  District  of  New  York,  December,  1870.) 

WooDBU7F,  J.  In  pursnance  of  an  order  to  show  cause, 
returnable  before  me  on  the  14th  of  December,  1870,  the 
oounael  for  Theophilus  0.  CaUicot,  the  petitioner,  moved 
that  a  writ  of  habeas  corpus  issue,  directed  to  the  keeper  of 
the  Albany  Penitentiary,  commanding  him  to  bring  the  peti- 
tioner before  me,  together  with  the  day  and  cause  of  his  de- 
tention. The  petition  is  addressed,  not  to  the  Circuit  Court, 
but  to  me,  in  my  capacity  as  Judge.  It  alleges  that  the  peti- 
tioner is  imprisoned  in  the  Albany  Penitentiary,  under  or  by 
color  of  the  authority  of  the  United  States,  and  of  a  sentence 
of  the  Circuit  Court  of  the  United  States,  pronounced  in  the 
Eastern  District  of  New  York,  on  the  6th  of  June,  1868,  and 
that  snch  imprisonment  is  illegal,  for  the  reason  that  the  law 
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under  which  such  sentence  was  imposed  had  been  changed 
and  repealed  before  said  sentence  was  passed,  ^^  and  for  other 
and  snflcient  reasons."  The  petition  is  dated,  and  was 
sworn  to,  on  the  23d  of  May  last.  The  motion  was  heard  be- 
fore me  on  the  16th  of  December  instant,  to  which  day  it  had 
been  adjonmed,  and,  on  the  motion,  the  eonnsd  for  the  peti- 
tioner produced,  by  way  of  supplement  to,  or  amendment  of, 
the  petition,  an  affidavit,  that  the  paper  annexed  thereto  is  a 
copy  of  the  sentence  referred  to  in  the  petition.  It  thereby 
appears,  that,  at  a  stated  term  of  the  Circuit  Court  of  the 
United  States  of  America*  for  the  Eastern  District  of  New 
York,  held  at,  &c.,  on  Friday,  the  5th  of  June,  1868,  the 
Honorable  Samuel  Nelson,  Justice,  and  the  Honorable 
Charles  L.  Benedict,  District  Judge,  being  present,  in  a 
prosecution  by  the  United  States  against  the  petitioner,  for 
the  violation  of  the  provisions  of  the  Internal  Bevenue  laws, 
contained  in  section  42  of  the  Act  of  July  13th,  1866,  and 
section  30  of  the  Act  of  March  2d,  1867,  the  Court  sentenced 
the  petitioner  to  pay  a  fine  of  ten  thousand  dollars,  and  be 
imprisoned  for  two  years,  and  until  the  fine  be  paid,  the 
sentence  to  be  executed  in  the  Albany  Penitentiary. 

The  Attorney  of  the  United  States  for  the  Eastern 
District  of  New  York  appeared  upon  the  motion,  and  pro- 
duced the  indictment  and  record  of  the  trial  upon  which  the 
judgment  or  sentence  of  the  petitioner  was  pronounced,  and 
also  showed  that,  on  the  1st  day  of  this  monlji  of  December, 
the  President  of  the  United  States  granted  to  the  petitioner 
a  full  and  unconditional  pardon ;  and,  by  an  acknowledgment 
of  the  receipt  thereof,  signed  by  the  warden  of  the  Peniten- 
tiary, but  in  the  handwriting  of  the  petitioner,  Callicot, 
showed  that  the  latter  had  notice  thereof  on  the  5th  day  of 
the  said  month. 

It  is  not  daamed  that  the  sentence  has  become  inoperative 
by  reason  of  any  change  made  in  the  law  since  the  judgment 
was  rendered,  but  that,  at  the  time  of  the  trial  and  judgment, 
the  acts  charged,  by  reason  of  a  change  in  the  law  after  they 
were  committed,  did  not  constitute  an  ofience  punishable 
under  the  Acts  of  Congress  named  in  the  sentence. 
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Upon  an  examination  of  the  statutes  referred  to,  and  of 
the  aathoritiefi  cited  in  the  elaborate  and  ingenious  brief  of 
the  eonnsel,  and  of  other  cases,  I  am  of  opinion : 

(1.)  That  I  have  no  jurisdiction  to  review  the  judgment 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Dirtrict  of  New  York.  That  Court  had  jurisdiction  of  the 
matters  charged  in  the  indictment,  and  to  determine  whether 
the  acts  therein  alleged  constituted  an  offence  against  the 
laws  of  the  United  States,  and,  by  the  aid  of  a  jury,  to  try 
and  determine  whether  the  petitioner  was  guilty  of  those  acts. 
From  the  judgment  of  that  tribunal,  no  appeal  lies  to  me  as 
Judge.  No  writ  of  error  lies  to  me ;  and,  if  my  opinion  was^ 
that  the  learned  Judges  by  whom  the  Court  was  held  when 
the  judgment  was  pronounced  committed  an  error,  I  have  no 
power  to  revise  or  to  reverse  the  judgment. 

The  Supreme  Court  of  the  United  States  have  decided 
that  they  have  no  such  power,  {Ms  pwrte  WatkinSy  3  Pet.^ 
193),  although  the  allegation  was,  in  the  case  before  them, 
that  the  indictment  did  not  charge  an  offence  punishable 
criminally  by  the  law  of  the  land.  The  opinion  of  the  Court 
was  delivered  by  Chief  Justice  Marshall,  and  he  reviews  the 
eases  in  which  writs  of  habeas  carpus  had  been  applied  for^ 
ind  in  some  of  which  prisoners  had  been  discharged,*  and  he 
adds,  that  in  no  one  of  the  cases  in  which  they  had  been  dis- 
duffged  was  the  prisoner  confined  under  the  judgment  of  a 
Court 

In  that  case,  the  argument  was  urged,  as  is,  in  effect, 
uiged  here,  that,  because  the  Court  in  which  the  trial  and 
judgment  were  had  erred  in  holding  that  the  matter  allied 
in  the  indictment  constituted  an  offence  imder  existing  law, 
they  exceeded  their  jurisdiction ;  a'nd  it  was  argued,  on  this 
point,  that  the  offences  charged  in  the  indictment  were  not 
oognizable  in  the  Circuit  Court.  Chief  Justice  Marshall 
aayB :  *^  To  determine  whether  the  offence  charged  in  the  in- 
dictment be  legally  punishable  or  not,  is  among  the  most  im- 
q[iifiBtionAble  of  its  powers  and  duties.  The  decision  of  this^ 
question  is  the  exercise  of  jurisdiction,  whether  the  judgment 
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he  for  or  against  the  prisoner.  The  judgment  is  equally 
binding  in  the  one  case  and  in  the  other,  and  must  remain  in 
full  force,  unless  reversed  regularly  by  a  superior  Court 
capable  of  reversing  it." 

In  that  case,  the  judgment  in  question  was  rendered  in 
the  Circuit  Court  for  the  District  of  Columbia ;  and  it  is  sug- 
gested, that  the  jurisdiction  of  that  Court  was  broader  than 
that  of  the  Circuit  Court  for  the  Eastern  District  of  New 
York.  The  former  had  jurisdiction  of  all  offences  cognizable 
in  any  Court,  and  the  latter  has  jurisdiction  of  aU  offences 
against  the  laws  of  the  United  States ;  but  the  principle  stated 
by  Chief  Justice  Marshall  applies  to  both.  The  argument 
was,  that  the  matter  charged  in  the  indictment  constituted  no 
offence  either  against  the  local  laws,  or  the  laws  of  the 
United  States ;  and,  yet,  the  opinion  declares,  that,  to  deter- 
mine whether  the  offence  charged  was  punishable  or  not,  was 
within  the  unquestionable  powers  of  the  Court.  Accordingly, 
it  was  held,  that  the  Supreme  Court  could  not,  upon  haiheas 
corpus^  inquire  whether  that  Court  misconstrued  the  law ; 
and  they  declined  to  look  into  the  indictment  for  that  pur- 
pose. In  like  manner,  the  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  all  offences  against  the  laws  of  the 
United  States,  and,  to  determine  whether  the  offence  charged 
in  an  indictment  constitutes  an  offence  against  those  laws, 
and  is  legally  punishable,  is  within  their  jurisdiction  and 
power. 

After  the  decision  of  that  case,  Watkins,  the  petitioner, 
suffered  imprisonment  until  the  term  of  the  sentence  expired. 
The  judgment  had  also  imposed  a  fine  and  costs,  but  did  not 
adjudge  that  he  be  imprisoned  until  such  fine  be  paid. 
Writs  ot fieri  faoids  having  been  issued  and  returned  nulla 
bonay  writs  of  capias  ad  satisfaciendum  were  issued,  and,  by 
authority  thereof,  he  was  detained  in  custody.  Thereupon, 
another  application  was  made  to  the  Supreme  Court,  for  a 
writ  of  habeas  corpus..  It  appeared  that  the  prisoner  was  not 
brought  into  Court  on  the  return  day  of  the  writs,  as  required 
hy  the  laws  of  Maryland,  in  force  in  the  District  of  Columbia. 
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It  was  then  insisted,  that  the  fines  were  excessiye,  and 
contrary  to  the  Constitution  of  the  United  States.  Bnt  the 
Court  held,  Mr.  Justice  Story  prononncing  the  opinion  of 
the  Court,  that,  as  the  Supreme  Court  had  no  appellate  juris- 
diction to  revise  the  sentences  of  inferior  Courts  in  criminal 
eases,  they  could  not,  even  if  the  excess  of  the  fine  were  ap- 
parent on  the  record,  reverse  the  sentence — ^thus  affirming 
the  decision  of  the  Court  in  the  previous  case,  and  carrying 
it  even  further.  But,  on  the  ground  that  the  prisoner  ought 
to  have  been  brought  into  Court  on  the  return  day,  and  that 
the  writs  oi fieri  faciaa  did  not  authorize  the  detention  of  the 
prisoner  beyond  that  day,  without  a  further  commitment, 
they  discharged  him.  They  did  not  assume  to  dechire  any 
act  or  decision  of  the  Circuit  Court  illegal  or  void,  but  de- 
cided that  the  process  "wz&ftLncttis  officio  after  the  return  day. 
New  writs  were  then  issued,  and  Watkins  was  again  arrested, 
and  made  another  application  for  a  habeas  corpue^  and,  after 
argument,  the  Court  were  equally  divided,  and  discharged 
the  rule  to  show  cause.  Afterwards,  the  Circuit  Court,  on  a 
motion  to  quash  these  last  named  writs,  granted  the  motion 
and  disdiarged  the  prisoner,  on  the  ground  that,  having  been 
once  taken  on  ca.  sa.^  he  could  not,  being  himself  without 
&alt,  be  taken  a  second  time,  on  other  writs,  upon  the  same 
judgment.    (See  7  Pet.,  568,  and  Appendix^  page  670.) 

I  find  no  case  in  which  the  Supreme  Court  have  held  any 
other  doctrine,  and  no  case  is  cited  to  me,  in  which  that  Court, 
or  any  Court  of  the  United  States,  has  countenanced  the  idea, 
that  a  judge  can,  under  or  ^y  virtue  of  the  writ  of  habeas  cor- 
puSj  practically  reverse  a  judgment  of  the  Circuit  Court,  for 
error,  and  discharge  a  prisoner  from  its  sentence. 

In  the  case  of  Joh/nson  v.  The  United  States,  (8  McLea/n, 
89,)  the  question  came  before  Mr.  Justice  McLean.  There, 
the  petitioner  was  under  sentence  of  the  Circuit  Court  for  the 
District  of  Michigan,  and  he  insisted  that,  where  a  statute  of 
the  United  States  had  peremptorily  declared,  ^'  that  no  person 
shall  be  prosecuted,  tried  or  punished,  for  any  offence  not  cap- 
ital, &C.,  unless  the  indictment    *    *    for  the  same  shall  be 
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found  *  *  within  two  years  from  the  time  of  committing 
the  offence  *  *  provided^  that  nothing  herein  contained 
shall  extend  to  persons  fleeing  from  justice,"  and  it  appeared 
on  the  face  of  the  indictment,  that  the  offence  was  charged  to 
have  been  committed  more  than  two  years  before  the  indict- 
ment was  found,  the  proceedings  and  the  sentence  were  null 
and  void.  Mr.  Justice  McLean  denied  the  application  on 
yarious  grounds,  declaring  that  the  Circuit  Court  had  jurisdic- 
tion and  that  this  objection  could  not  be  raised  on  habeas 
corpus. 

The  principle  of  these  decisions  was  also  stated  in  the 
Supreme  Court,  and  applied  to  a  person  held  under  a  com- 
mitment for  contempt,  in  Expa/rte  Kea/mey^  (7  Wheat.^  38,) 
where  the  Court  held,  that  they  could  not  enquire  into  the 
sufficiency  of  the  cause  of  commitment. 

The  case  of  Ex  parte  Yerger^  (8  Wallace^  85,)  which  is  cited 
as  in  conflict  with  these  views,  does  not  hold  that,  on  Juxheas 
corpus^  the  judgment  of  the  Circuit  Court  on  the  trial  and 
conviction  of  a  prisoner  can  be  examined  and  the  prisoner 
be  discharged  for  error  therein,  but  only,  to  use  the  language 
of  the  opinion,  "  that,  in  all  cases  where  a  Circuit  Court  of 
the  United  States  has,  in  the  exercise  of  its  original  jurisdic- 
tion, caused  a  prisoner  to  be  brought  before  it,  and  has,  after 
inquiring  into  the  cause  of  detention,  remanded  him  to  the 
custody  from  which  he  was  taken,"  the  Supreme  ^^  Court,  in 
the  exercise  of  its  appellate  jurisdiction,  may,  by  the  writ  of 
habeas  corpus^  aided  by  the  writ  of  certiorari,  revise  the  de- 
cision of  the  Circuit  Court,  and,  }f  it  be  found  unwarranted 
by  law,  relieve  the  prisoner  from  the  unlawful  restraint  to 
which  he  has  been  remandM."  There,  the  aUeged  prisoner 
was  not  heid^  under  any  judgment  or  sentence  of  any  Court. 
He  had  been  arrested,  and  was  held  for  trial  by  a  military 
commission,  for  a  common  law  offence — ^murder.  The  Circuit 
Court  had  remanded  him  to  the  custody  of  the  military  offi- 
cer ;  and  the  sole  question  decided  by  the  Supreme  Court 
was,  that  that  Court  has  jurisdiction,  by  habeas  corpus,  to 
review  that  decision  and  inquire  whether  he  should  have  been 
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remanded.  There  was  no  intimation  of  an  intention  to  oyer- 
role  the  cases  above  cited,  nor  were  thej  overruled.  It  was 
not  suggested  that  the  Court  had  jurisdiction  to  review  a 
judgment  of  the  Circuit  Court  on  the  trial  and  conviction  of 
a  person  alleged  bj  indictment  to  have  committed  an  offence 
against  the  laws  of  the  United  States. 

(2.)  It  appear^  that  the  petitioner  has  been  pardoned. 
The  petition  upon  which  the  present  motion  was  founded  is 
dated,  and  was  sworn  to,  in  May  last.  The  pardon  is  full 
and  unconditional.  How,  then,  can  the  petitioner  be  placed, 
by  any  order  which  I  can  make,  more  fully  at  liberty  than  he 
is  at  this  moment  ?  K,  in  May,  he  was  under  restraint,  he  is 
now  as  free  to  go  and  come  where  he  will  as  is  the  counsel 
who  made  the  motion ;  and  it  would  seem  to  follow,  that, 
unless  the  writ  of  habeas  corpus  can  be  used  and  treated  by 
me  as  a  writ  of  error  to  review,  and,  in  effect,  reverse,  the 
judgment,  no  occasion  exists  for  issuing  it. 

The  making  of  this  motion,  after  the  petitioner  received 
notice  of  his  pardon,  though  founded  on  a  petition  sworn  six 
months  ago,  assumes  that  he  remains  at  the  Penitentiary ;  but 
it  is  not  shown  nor  suggested  that  he  is  not  in  fact  at  full  lib- 
erty to  go  whenever  and  wherever  he  pleases.  Indeed,  as  the 
case  now  stands,  upon  this  motion,  it  in  no  wise  appears  that 
he  is  now  under  any  restraint.  If  not,  then  I  can  do  nothing 
to  make  him  more  free.  K I  issued  the  writ,  the  return  must 
be,  either  that  he  is  no  longer  at  the  Penitentiary,  or  that  he 
remains  there,  because  he,  of  his  own  present  will,  chooses  to 
do  so,  and  not  because  he  is  restrained  of  his  liberty.  K  he 
should  choose  voluntarily  to  come  before  me,  I  could  only 
say,  he  is  free  to  depart  at  his  pleasure.  In  this  view,  the 
motion  asks  for  what  is  unnecessary  for  the  purpose  for  which 
the  writ  of  habeas  corpus  is  intended.  The  writ  is  provided 
and  declared  by  statute  to  be  allowed  to  prisoners.  Eestraint 
of  liberty  is  the  very  ground  of  instituting  inquiry  into  the 
cause  of  detention.  K  it  appeared  that,  since  the  pardon, 
and  notwithstanding  the  pardon,  the  warden  of  the  Peniten- 
tiaiy  holds  him  in  any  restraint,  a  case  would  be  presented 
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for  investigation ;  but  that  is  not  the  case  made  by  the  paperc 
before  me,  nor  do  I  understand  that  to  be  even  suggested  by 
or  on  behalf  of  the  petitioner.  If,  therefore,  I  had  reached 
a  different  conclusion  upon  the  point  first  considered,  I  should 
think  it  proper  that  some  evidence  of  continued  restraint  be 
ftimished. 

It  is  urged,  that  a  pardon  is  inoperative  until  accepted,  and 
that  it  does  not  affirmatively  appear  that  this  petitioner  has 
accepted  the  pardon.     The  opinion  of  Chief  Justice  Marshall 
in  The  United  States  v.  Wilson  (T  Pet,,,  150,)  is  referred  to. 
The  decision  in  that  case  settles  nothing  upon  the  question 
whether,  where  an  unconditional  pardon  is  granted,  which 
the  grantee  refuses  to  accept,  he  can,  nevertheless,  allege  that 
he  is  restrained  of  his  liberty,  while  the  pardon  remains  un> 
revoked  and  ready  for  his  acceptance  at  any  moment  he 
pleases,  he  having  notice  thereof.     The  decision  and  all  that 
was  said  by  the  venerable  and  learned  Chief  Justice  may  be 
assumed,  without  abatement  or  qualification ;  but  the  circum- 
stances of  the  case  and  the  precise  point  decided  are  of  some 
importance,  when  sought  to  be  applied  to  this  motion.   There 
was  there  no  application  for  a  writ  of  habeas  corpus^  nor  any 
claim  by  the  grantee  of  the  pardon  that  he  was  held  in  re- 
straint of  his  liberty  by  reason  of  the  offence  which  the  par- 
don had  forgiven.    Wilson  had  been  tried  and  convicted  of 
robbing  the  mail  and  putting  the  life  of  the  carrier  in  jeop- 
ardy on  the  26th  of  November,  1829,  and  sentenced  to  suffer 
death  on  the  2d  of  July,  1830.     He  had  also  been  indicted 
for  obstructing  the  mail,  and  for  robbing  the  mail,  without 
the  averment  that  he  put  the  life  of  the  carrier  in  jeopardy, 
by  several  other  indictments,  in  one  of  which  the  robbery 
was  charged  to  have  been  committed  on  the  same  day  as  the 
first  named,  namely,  November  26th,  1829.     The  President 
of  the  United  States,  on  the  14th  of  June,  1830,  pardoned 
him  the  crime  for  which  he  had  bee^  sentenced  to  death,  re- 
mitting the  penalty,  ^'  with  this  express  stipulation,  that  this 
pardon  shall  not  extend  to  any  judgment  which  may  be  had 
or  obtained  against  him  in  any  other  case  or  cases  now  pend- 
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ing  before  said  Court  for  other  offences  wherewith  he  may 
stand  charged."  Wilson  had,  on  the  27th  of  May,  previons, 
withdrawn  his  several  pleas  of  not  guilty  and  pleaded  guilty 
to  the  other  indictments,  and  when,  in  October  following,  the 
Attorney  for  the  United  States  moved  for  sentence  for  those 
offences,  the  Court  suggested  an  inquiry  into  "  the  effect  of  a 
certain  pardon  understood  to  have  been  granted,"  cfec,  and 
tlie  counsel  for  Wilson  appeared,  and,  on  his  behalf,  waived 
and  declined  any  advantage  or  protection  which  might  be 
supposed  to  arise  from  the  pardon  referred  to ;  and  Wilson, 
in  person,  being  called  upon  to  say,  whether  he  had  anything 
to  say  why  sentence  should  not  be  pronounced  in  the  case  then 
before  the  Court,  and  whether  he  wished  in  any  manner  to 
avail  himself  of  the  pardon  referred  to,  answered,  that  he  had 
nothing  to  say,  and  that  he  did  not  wish,  in  any  manner,  to 
avail  himself,  "in  order  to  avoid  sentence  in  this  particular 
case,"  of  the  pardon  referred  to.  Questions  were  certified  to 
the  Supreme  Court,  and  the  point  decided  was,  that  the  par- 
don, not  having  been  brought  judicially  before  the  Court  by 
plea,  motion  or  otherwise,  ought  not  to  be  noticed  by  the 
judges,  or  in  any  manner  to  affect  the  judgment  of  the  law. 

It  will  be  seen  that  the  doubt  here  was,  if  the  crime 
charged  in  the  last-named  indictment,  as  committed  on  the 
same  day  as  that  for  which  he  had  been  pardoned,  was  in  fact 
the  same  offence,  though  charged  without  the  putting  in 
jeopardy — ^whether  it  was  not,  necessarily,  as  matter  of  law, 
included  in  the  pardon,  notwithstanding  the  stipulation  con- 
tained in  the  pardon,  and  notwithstanding,  conformably  to 
such  stipulation,  Wilson  waived  it,  and  declined  to  avail  him- 
self of  it,  as  a  protection  against  sentence  for  the  inferior 
offence  ;  and  it  was  held  that  the  Court  could  not  notice  it, 
unless  it  was  brought  judicially  before  them,  by  plea,  motion 
or  otherwise.  As  his  own  voluntary  act,  Wilson  could  waive 
the  benefit  of  it  for  that  purpose,  notwithstanding  he  had 
received  the  benefit  of  it  according  to  its  actual  intent,  and 
had  been  thereby  saved  from  death.  Chief  Justice  Marshall 
shows,  that  he  could  not  be  forced  to  accept  it  for  the  purpose 
VOL  vm. — 7 
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in  question ;  that  a  pardon  may  be  sometimes  granted  on  a 
condition  to  which  a  prisoner  may  prefer  the  penalty  of  the 
offence ;  and  that,  like  a  deed,  delivery  is  essential  to  its  valid- 
ity, and  delivery  is  not  complete  without  acceptance.  The 
Attorney  General,  in  argument,  suggested,  that,  even  though 
a  pardon  might  be  unconditional,  the  prisoner  might  think  it 
his  interest  to  undergo  the  punishment,  in  order  to  make  his 
peace  with  the  public,  or  to  pay  a  fine,  &c.,  as  evidence  of  his 
contrition.  These  views  are  sustained  by  numerous  author- 
ities cited  from  the  English  reports. 

Now,  all  this  may  be  conceded,  and,  at  most,  it  is  thereby 
granted,  that  a  prisoner  may  accept  or  refuse  an  unconditional 
pardon,  if  he  sees  fit.  It  is  not  denied,  that,  when  a  writ  of 
error  lies  from  the  .  judgment,  the  prisoner  cannot,  by  a 
pardon  granted,  be  prevented  from  prosecuting  that  writ,  to 
obtain  a  reversal  for  error.  He  may  prefer  to  have  the  judg- 
ment set  aside  and  vacated  or  reversed;  but  that  is  not  the 
ofiice  of  the  writ  of  habeas  corpus  in  such  a  case,  as  I  think 
is  shown  by  the  cases  before  referred  to.  If  he  prefers  to 
refuse  pardon,  he  is  in  no  condition  to  say  it  is  other  than  his 
voluntary  act,  whatever  may  be  the  motive ;  and,  if  the  writ 
of  habeaa  corpus^  in  the  given  case,  is  not,  in  effect,  a  writ  of 
error,  then  it  is  not  obvious  that,  by  that  writ,  he  can  obtain 
a  practical  reversal  of  the  judgment. 

(3.)  The  motion  might  be  decided  without  considering 
the  several  counts  in  the  indictment,  or  inquiring  whether 
any  error  was  committed  on  the  trial,  or  on  the  motion  in 
arrest  of  the  judgment,  made  before  Mr.  Justice  !N^elson  and 
Judge  Benedict.  But  I  ought  not,  I  think,  to  leave  the  im- 
pression that,  in  my  opinion,  the  judgment  and  sentence 
were  illegal. 

The  subject  was  very  fully  discussed,  and  with  most  of 
the  legal  propositions  of  the  counsel  for  the  petitioner  I  fully 
concur.  The  important  principle,  that,  where  a  statute  im- 
posing a  penalty  or  punishment  for  an  offence  is  repealed,  a 
party  cannot  be  tried,  convicted  and  punished,  after  such 
repeal,  for  acts  constituting  such  offence,  although  committed 
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before  the  repeal  of  the  statute,  is  not  doubtful ;  and,  if  he 
have  even  been  indicted  before  the  repeal,  he  cannot  lawfully 
be  tried,  convicted  and  punished  after  the  repeal.  Still 
further,  if  he  have  been  tried,  no  judgment  and  sentence  can 
be  pronounced,  provided,  always,  that  offences  committed 
prior  to  the  repeal  are  not  saved.  So,  also,  the  effect  of  a 
repeal  by  implication  may  be  conceded  to  be  the  same  a^  if 
the  statute  were  repealed  by  express  terms.  These  proposi- 
tions were  sustained  by  the  counsel,  by  argument,  and  by 
numerous  cases  and  authorities,  from  a  very  early  period 
down  to  modem  times,  with  copious  citations  therefrom. 
My  view  of  the  present  case  is  in  no  conflict  with  those  prin- 
ciples. 

The  question,  however,  whether  the  statute  under  which 
the  petitioner  was  indicted,  tried  and  sentenced,  was  repealed, 
either  directly  or  by  implication,  before  his  trial  and  sen- 
tence, is  the  prior  and  important  one  by  which  to  determine 
whether  an  error  in  that  respect  was  committed  on  the  trial 
and  sentence,  and  in  denying  his  motion  in  arrest  of  judg- 
ment, made  before  Mr.  Justice  Nelson  and  Judge  Benedict. 

It  is  most  strenuously  insisted,  that  section  42  of  the  Act 
of  1866,  referred  to  in  the  indictment  and  sentence,  had  been 
repealed,  because,  after  the  alleged  offence  of  the  petitioner 
had  been  committed,  by  the  executing,  or  signing  or  procur- 
ing to  be  executed,  a  false  or  fraudulent  bond,  section  40  of 
the  same  Act  was,  in  1868,  repealed;  and  that,  therefore, 
section  30  of  the  Act  of  1867,  which  makes  a  conspiracy  to 
commit  an  offence  against  the  United  States  a  misdemeanor, 
was,  so  far  as  relates  to  the  offence  charged  in  this  indictment, 
also  repealed,  or  made  inapplicable,  for  the  reason  that,  after 
the  Act  of  1868,  no  such  bond  as  had  been  described  in  sec- 
tion 40  of  the  Act  of  1866  was  required  by  law.  Section 
40  of  the  Act  of  1866  permitted  the  removal  of  spirits  from 
a  bonded  warehouse  under  such  rules-  and  regulations,  and 
upon  the  execution  of  such  transportation  bonds,  or  other 
security,  as  the  Commissioner  of  Internal  Bevenue,  subject 
to  the  approval  of  the  Secretary  of  the  Treasury,  might  pre- 
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scribe.  Section  42  of  the  same  Act  made  the  execntion  or 
signing  of  a  false  or  fraudulent  bond,  permit,  entry  or  other 
document,  required  by  law  or  regulations,  or  the  fraudulent 
procuring  of  the  same  to  be  executed,  or  the  conniving  at  the 
execution  thereof,  by  which  the  payment  of  any  internal 
revenue  tax  or  doty  should  be  evaded,  or  attempted  to  be 
ev&ded,  or  which  should  be  executed  *  *  for  the  purpose 
of  placing  in,  or  withdrawing  from,  any  bonded  warehouse, 
any  spirits,  or  other  merchandise,  for  any  purpose  whatever, 

*  *  *  punishable  by  imprisonment.  Section  30  of  the 
Act  of  1867  made  a  conspiracy  to  commit  any  offence  against 
the  laws  of  the  United  States,  or  to  defraud  the  United 
States,  if  one  or  more  of  the  parties  should  do  any  act  to 
effect  the  object  thereof,  a  misdemeanor,  punishable  by  a 
penalty  and  imprisonment. 

By  the  Act  of  January  11th,  1868,  (15  U.  S.  Stat,  at 
La/rge^  34,)  it  was  enacted,  "  that,  from  and  aflber  the  passage 
of  this  Act,  no  distilled  spirits  shall  be  withdrawn  or  removed 
from  any  warehouse,  for  the  purpose  of  transportation,    * 

*  *  or  for  any  other  purpose  whatever,  until  the  full  tax 
on  such  spirits  shall  have  been  duly  paid  to  the  collector  of 
the  proper  district;  and  all  Acts  and  parts  of  Acts  incon- 
sistent with  the  provisions  of  this  Act  be,  and  they  are  here- 
by, repealed." 

I  understand  the  claim  to  be,  that,  although  the  execution 
and  signing,  or  the  procuring  of  the  execution,  &c.,  of  a  false 
and  fraudulent'  bond,  was  an  offence  against  the  laws  of  the 
United  States,  and  a  conspiracy  to  commit  such  offence  was. 
formed,  and  an  act  done  to  effect  the  object  thereof,  in  the 
year  1867,  yet,  when,  in  1868,  it  was  enacted,  that  distilled 
spirits  should  not  be  removed  from  a  warehouse  until  the  tax 
should  have  been  paid,  the  enactment  operated  not  only  as  a 
repeal  of  the  40th  section  of  the  Act  of  1866,  which  had  per- 
mitted a  removal  on  the  giving  of  a  bond,  but  operated,  also, 
to  prevent  the  punishment  of  a  previous  offence  committed 
by  executing  or  procuring  such  a  false  or  fraudulent  bond, 
when  a  bond  was  confessedly  required  by  law,  and  to  prevent 


DECEMBER,  1870.  101 


In  re  Theophilua  C.  Callicot. 


the  paniBhment  of  a  previons  conspiracy  to  commit  that 
offence. 

The  claim  in  this  behalf  naturally  suggests  an  inqniiy, 
by  way  of  illustration.  Suppose,  by  Act  of  Congress,  the 
forgery  or  counterfeiting  of  notes  or  bills  issued  by  the 
United  States,  by  authority  of  law,  for  circulation  as  money, 
should  be  declared  a  misdemeanor,  and  made  punishable  by 
some  specific  penalty  or  term  of  imprisonment,  and  there- 
after, while  millions  of  such  bills  or  notes  are  outstanding, 
by  another  Act,  the  authority  to  issue  bills  "  from  and  after 
the  passage  of"  such  latter  Act  should  be  withdrawn,  would 
the  bills  already  outstanding  have  any  less  validity,  and 
would  a  forgery  or  counterfeiting  thereof  be  any  less  a  mis- 
demeanor, punishable  under  and  by  the  specific  punishment 
prescribed  in  the  previous  statute  ?  I  am  not  able  to  perceive 
that  a  law  forbidding  the  removal  of  spirits  from  a  ware- 
house from  and  after  the  passage  of  the  Act,  until  the  tax  is 
paid,  has  any  operation  upon  bonds  previously  given  on  such 
removals,  or  upon  an  offence  previously  committed  by  the 
signing  or  execution  of  a  false  or  fraudulent  bond  theretofore 
required  as  a  condition  of  such  removal,  the  removal  having 
been  made  in  reliance  thereon.  The  offence  was  complete 
when  committed,  and  was  punishable  as  a  misdemeanor. 
The  law  declaring  the  offence  and  prescribing  the  punishment 
is  untouched.  Bonds  given  theretofore  upon  removals  are 
valid  to  secure  the  performance  of  their  conditions.  All  that 
has  been  done  is  to  enact  that,  after  the  passage  of  the  last 
statute,  removals  upon  bond  shall  not  be  permitted. 

An  application  was  heretofore  made  to  Mr.  Justice  Nelson 
for  a  writ  of  habeas  corpvs  by  or  on  behalf  of  this  petitioner, 
and  his  opinion  (8  Internal  Revenue  Record^  169?)  is  cited  to 
me  to  the  effect,  that  the  Act  of  1868,  which  forbids  the 
removal  of  spirits  without  the  payment  of  the  tax  thereon, 
certainly  repealed  section  40  of  the  Act  of  1866,  which  per- 
mitted such  removal  on  the  execution  of  a  transportation 
bond.  Nothing  can  be  more  plainly  true  than  that  proposi- 
tion.   But  that  opinion  contains  no  decision  that  the  previous 
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execution  or  procurement  of  false  and  fraudulent  bonds  was 
not,  under  the  42d  section  of  the  Act  of  1866,  an  olSTence,  or 
that  a  previous  conspiracy  to  commit  that  offence,  and  an  act 
done  to  effect  the  object,  were  not  punishable  under  section 
30  of  the  Act  of  1867,  notwithstanding  removals  on  bond 
were  no  longer  permitted.  He  denied  the  motion  on  the 
gronnd  that  the  fourth  and  fifth  counts  in  the  indictment 
were  good,  and  were  sufficient  to  sustain  the  conviction  and 
judgment.  But,  having  reached  that  conclusion,  he  says,  in 
terms :  "  As  this  view,  in  my  judgment,  disposes  of  this 
application,  we  shall  not  look  into  the  question  as  to  what 
effect  the  repealing  Act  of  1868,  as  it  respects  the  trans- 
portation bond,  has  upon  the  other  counts  in  the  indictment, 
nor  have  we  formed  any  opinion  on  the  subject." 
The  motion  should,  I  think,  be  denied. 

WiUard  0,  Ba/rUett^  for  the  petitioner. 

Benja/rmn  F.  Tracy ^  {District  Attorney^  for  the  United 
States. 


In,  re  Alexis  Nicolas. 

Notwithstanding  the  provision  of  the  Act  of  April  10th,  1869,  (16  U.  8,  Stat,  at 
Large,  44,)  that  "  the  Circuit  Courts,  in  each  Circuit,  shall  be  held  by  the 
Justice  of  the  Supreme  Court  allotted  to  the  Circuit,  or  by  the  Circuit  Judge 
of  the  Circuit,  or  by  the  District  Judge  of  the  District,  sitting  alone,  or  by  the 
Justice  of  the  Supreme  Court  and  Circuit  Judge,  sitting  together,  in  which 
case  the  Justice  of  the  Supreme  Court  shall  preside,  or,  in  the  absence  of  either 
of  them,  by  the  other,  (who  shall  preside,)  and  the  District  Judge,"  the  District 
Judge  of  the  Eastern  District  of  New  York,  having  been  designated,  under 
the  Act  of  July  29th,  1850,  (9  Id.,  442,)  and  the  Act  of  April  2d,  1862,  (10  Id., 
6,)  to  hold  the  Circuit  Court  for  the  Southern  District  of  New  York,  and 
having  been  required,  under  the  Act  of  February  25th,  1866,  (13  Id.,  488,)  to* 


DECEMBER,  1870.  103 


In  re  Alexis  Nicolas. 


perform  the  duties  of  a  Judge  in  said  Sontbern  District,  has  authority  to  bold 
the  (Srcnit  Court  for  said  Southern  District.  « 

(Before  'WoovRxnfw,  J.,  Southern  District  of  New  York,  December  29tb,  1870.) 

"WooDBUFF,  J.  The  petitioner,  having  been  tried  and 
convicted  of  an  offence  against  the  laws  of  the  United  States, 
and  remanded  for  sentence,  and  being  now  held  in  jail  under 
such  remand,  applies  for  a  writ  of  habeas  corpus^  upon  the 
allegation  of  illegality  in  such  order  remanding  him,  in  this, 
that  the  Circuit  Court  at  which  he  was  tried,  in  this  present 
term,  was  held  by  the  Honorable  Charles  L.  Benedict,  the 
Judge  of  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

By  section  1  of  the  Act  of  July  29th,  1850,  (9  U.  S.  Stat, 
at  Large^  ^^9)  ^^  case  of  the  sickness  or  other  disability  of 
any  District  Judge,  the  Circuit  Judge  was  authorized,  if,  in 
his  judgment,  the  public  interests  required,  to  designate  and 
appoint  the  District  Judge  of  any  other  District  within  the 
(Srcuit,  to  hold  the  District  Court  or  Circuit  Court,  in  case  of 
the  sickness  or  absence  of  the  Circuit  Judge,  and  discharge  all 
the  duties  of  the  Distriqt  Judge,  while  such  sickness  or  dis- 
ability should  continue.  By  the  Aot  of  April  2d,  1862,  (10 
XT,  S.  Stat,  at  Large,  5,)  the  authority  conferred  by  the  afore- 
said Act  was  extended  to  any  case  and  occasion  where  it 
should  be  made  to  appear  to  the  Circuit  Judge  that  the 
public  interests,  from  the  accumulation  or  urgency  of  judicial 
business  in  any  District,  required  it  to  be  done ;  and,  in  such 
case,  it  was  made  lawfrd  for  each  of  the  said  District  Judges 
separately  to  hold  a  District  or  Circuit  Court  at  the  same 
time,  and  discharge  all  the  judicial  duties  of  a  District  Judge 
therein. 

By  the  Act  of  February  25th,  1866,  (13  U.  S.  Stat,  at 
Large,  438,)  the  Eastern  District  of  New  York  was  created  ; 
and,  by  the  third  section,  it  was  provided,  that,  in  case  of  the 
inability,  on  account  of  sickness,  of  the  District  Judge  for  the 
Southern  District  to  hold  any  Court  therein,  it  should  be  the 
duty  of  the  Judge  of  the  Eastern  District  to  hold  such  Court, 
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and  do  and  perform  all  the  acts  and  duties  of  the  Judge  of 
the  Southern  District ;  and,  that,  whenever,  from  pressure  of 
public  business,  or  other  cause,  it  should  be  deemed  desirable 
by  the  Judge  of  the  Southern  District  that  the  Judge  of  the 
Eastern  District  perform  the  duties  of  a  Judge  in  the  South- 
em  District,  an  order  to  that  effect  might  be  entered,  and 
thereupon  the  Judge  of  the  Eastern  District  should  be  em- 
powered to  do  and  perform,  within  the  Southern  District, 
and  in  the  District  Court  thereof,  all  the  acts  and  duties  of 
the  District  Judge  thereof. 

Another  Act  may  also  be  referred  to,  that  the  state  of  the 
law  on  this  general  subject  may  be  exhibited.  By  the  Act  of 
August  6th,  1861,  (12  U.  S.  Stat,  at  Zarge,  318,)  it  was  pro- 
vided, that,  in  case  of  a  vacancy  in  the  oflSce  of  District  Judge 
of  any  District,  in  a  State  in  which  there  are  two  Judicial 
Districts,  it  shall  be  lawful  for  the  District  Judge  of  the 
other  District  in  said  State  to  hold  the  District  Court  or  Cir- 

■ 

cuit  Court,  in  case  of  sickness  or  absence  of  the  Circuit  Judge, 
and  discharge  all  the  judicial  duties  of  the  District  Judge,  so 
long  as  such  vacancy  shall  continue. 

All  of  these  Acts  were  passed  with  intent  to  provide  for 
exigencies  liable  frequently  to  occur,  and  in  which  the  disposal 
of  the  business  in  the  Circuit  as  well  as  the  District  Court  is 
hindered  or  prevented,  or,  by  reason  of  the  accumulation 
thereof,  requires  extraordinary  judicial  force. 

In  pursuance  of  the  two  Acts  first  named,  Mr.  Justice 
Nelson  designated  the  Honorable  Charles  L.  Benedict  to  hold 
the  Circuit  Court  for  the  Southern  District  of  New  York,  in 
as  full  and  ample  a  manner  as  is  authorized  by  the  said  Acts  ; 
and  an  order  of  the  District  Court  for  the  Southern  District 
was  made,  in  pursuance  of  the  Act  of  February  25th,  1865, 
requiring  the  said  Charles  L.  Benedict,  Judge  of  the  EaAtem 
District,  to  perform  the  duties  of  Judge  in  the  Southern  Dis- 
trict. Under  and  by  virtue  of  these  Acts,  and  the  designa- 
tions aforesaid,  the  District  Judge,  though  appointed  for  the 
Eastern  District,  becomes,  pro  hcus  vice.  Judge  of  the  South- 
em  District ;  and,  under  this  authority.  Judge  Benedict  has 
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performed  the  daties  of  District  Judge  in  the  District  and 
Circuit  Courts  for  the  Southern  District,  from  time  to  time, 
when  his  duties  in  the  Eastern  District  would  permit.  During 
the  early  part  of  the  present  October  term  of  the  Circuit 
Court,  Mr.  Justice  Nelson  was  ill  and  absent.  For  a  portion 
of  the  time,  the  Circmt  Judge  was  ill,  and,  dnring  the  first 
two  weeks,  was  not  in  attendance.  During  those  two  weeks, 
the  petitioner  was  tried.  Judge  Benedict  holding  the  Circuit 
Court. 

The  single  suggestion  in  support  of  the  present  applica- 
tion, is,  that  the  Act  of  Congress  {Act  of  April  lOthj  1869, 
16  U,  S.  Stat,  at  Zarge,  44,)  providing  for  the  appointment  of 
Circmt  Judges,  and  prescribing  their  powers  and  duties,  has 
repealed  or  abrogated  the  former  laws  on  the  subject,  so  &r 
as  to  take  away  the  power  of  the  Judge  of  the  Eastern  Dis- 
trict to  hold  thd  Circuit  Court  in  the  Southern  District  of 
New  York.  The  provision  cited  from  the  Act  of  1869  is, 
that  "  the  Circuit  Courts  in  each  Circuit  shall  be  held  by  the 
Justice  of  the  Supreme  Court  allotted  to  the  Circuit,  or  by 
the  Circuit  Judge  of  the  Circuit,  or  by  the  District  Judge  of 
the  District,  sitting  alone,  or  by  the  Justice  of  the  Supreme 
Court  and  Circuit  Judge,  sitting  together,  in  which  case  the 
Justice  of  the  Supreme  Court  shall  preside,  or,  in  the  absence 
of  either  of  them,  by  the  other,  (who  shall  preside,)  and  the 
District  Judge." 

If  the  suggestion  urged  be  true,  then  that  Act  has,  more 
clearly,  had  a  sweeping  effect  through  all  the  other  Districts 
throughout  the  United  States,  where  the  provisions  of  the 
Act  creating  the  Eastern  District  have  no  operation ;  and,  in 
none  of  the  exigencies  contemplated  by  the  statutes  referred 
to,  can  a  District  Jud^e  hold  a  Circuit  Court  without  the 
District  for  which  he  was  appointed,  notwithstanding  vacan- 
cies, or  sickness,  or  absence,  of  either  or  all  of  the  Judges  of 
the  Circuit. 

I  do  not  think  such  was  the  intention  of  the  law,  nor  its 
effect.  Its  just  construction,  in  view  of  the  previous  legisla- 
tion, and  of  the  object  of  the  enactment  of  the^  new  statute, 
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does  not  require  such  a  result.     The  purpose  was,  to  provide 
for  the  appointment  of  Circuit  Judges,  and  to  define  their 
powers  and  jurisdiction,  not  to  repeal  the  special  legislation 
which  had  provided  for  exigencies,  and  had  secured  the  con- 
tinuous, regular  administration  of  justice.    In  respect  to  such 
exigencies,  the  Act  of  1869  is  wholly  silent.     True,  the  new 
appointments  would  render  those  exigencies  less  frequent; 
but  they  would  be  liable  to  occur,  and  the  public  interests 
would  demand  the  continued  remedy  as  truly  as  before. 
These  special  Acts  were  to  prevent  great  evils,  and  are  not  to 
be  deemed  repealed,  unless  the  new  statute  very  clearly  re- 
quires such   a  construction.     I  think  it  does  not,  for  two 
reasons :    (1.)  The  section  which  provides  that  the  Circuit 
Court  shall  be  held  by  the  Justice  of  the  Supreme  Court 
allotted  to  the  Circuit,  or  by  the  Circuit  Judge  of  the  Circuit, 
or  by  the  District  Judge  of  the  District,  &c.,  was  intended  to 
introduce  the  new  Circuit  Judge  into  his  proper  relation  and 
position  in  the  Circuit,  and  to  define  the  relation  of  the  other 
judges  to  him,  in  connection  with  their  joint  and  several 
relation  to  the  Circuit  Courts  of  the  several  Districts ;  and 
the  import  of  the  word  "  shall,"  in  that  view,  is  not  other  or 
more  imperative  than  "  may  "  would  be,  had  that  word  been 
used  ;  (2.)  The  District  Judge  of  the  District,  there  named, 
indicates  the  oflScer  who  is  clothed  with  the  authority,  and 
may  exercise  the  jurisdiction  and  powers,  and  is  charged  with 
the  duties,  of  District  Judge  in  the  District,  whether  derived 
from  his  original  appointment,  or  from  special  Acts  of  Con- 
gress then  existing,  and  the  proper  order  or  designation  which 
devolves  on  him  that  jurisdiction  and  power,  and  those  duties. 
For  all  the  purposes  contemplated  in  the  Act  of  1869,  Judge 
Benedict  is  the  District  Judge  of  the  Southern  District, 
within  its  intent  and  meaning,  though  his  appointment  was 
made,  in  name,  for  the  Eastern  District. 

Looking  at  the  evils  guarded  against  by  the  previous 
legislation,  the  nature  of  the  exigencies  provided  for,  the 
necessity  of  such  provision,  now  as  heretofore,  the  purpose 
of  the  Act  of  1869,  and  the  consequences  of  the  construction 
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suggested,  I  conclude,  that  the  power  and  jurisdiction  of 
Judge  Benedict  to  hold  the  Circuit  Court,  and  try  and 
remand  the  prisoner,  as  he  did,  are  not  impaired  by  the  Act 
of  1869. 

The  application  must  be  denied. 


Jod  B,  Erha/rdt^  for  the  petitioner. 


AfyJ)T08e  H.  Purdy^  {Assistant  District  Attorney^  for  the^ 
United  States. 


Samuel  H.  Doughty 

vs. 

The  West,  Bradley  &  Casy  MANUFAcrusiNa  Company. 

In  Equity. 

On  a  reference  to  a  master,  in  a  suit  hi  equity,  under  an  interlocntory  order,, 
before  final  hearing,  no  docket  fee  of  $20  is  taxable  to  the  party  to  whom 
costs  are  awarded,  as  a  docket  fee  on  a  final  hearing  in  equity,  under  the  Act 
of  February  26tb,  1858,  (10  U.  S.  Slat  ai  Largt,  161.) 

In  ordinary  cases,  of  no  peculiar  or  special  difficulty,  and  inyoWing  no  extra- 
ordinary labor,  a  master  of  this  Court  should,  under  the  82d  Rule  in  equity, 
prescribed  by  the  Supreme  Court,  be  allowed  for  his  services  on  aTcference, 
the  compensation  allowed  by  the  State  law  to  a  referee,  $3  per  day,  or  at  the 
rate  fixed  by  the  Rule  of  this  Court,  of  May  28th,  1859,  (4  Elaickf,  C,  C.  R, 
616,)  for  services  rendered  by  commissioners  under  the  44th  rule  of  the 
Supreme  Court  in  admiralty,  where,  at  that  rate,  the  seryices  would  amount 
to  more  than  $3  per  day. 

Cases  of  peculiar  importance  and  difficulty  ought  to  be  made  exceptions  to  such 
special  rule. 

In  the  present  case,  by  reason  of  special  circumstances,  $10  per  day  was  allowed 
to  the  master  for  hearings  at  which  testimony  was  taken,  argument  heard,  or 
other  actual  service  rendered,  and  $6  per  day  for  attending  when  the  refer- 
ence was  adjourned  without  any  service  rendered. 

(Before  Woodbusv,  J.,  Southern  District  of  New  York,  December  29th,  IS'tO.) 
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On   a  motion   made,  in  this  case,  for  aa  injunction  to 
restrain  the  defendants  from  using  the  invention  claimed  by 
the  plaintiff  in  his  bill  of  coinplaint,  nn  order  was  made, 
directing  that,  unless  the  defendants  should  pay  to  the  plain- 
tiff the  usual  or  regular  license  fee  established  by  the  plaintifi 
for  the  use  of  such  invention,  to  the  extent  that  the  defend- 
ants desired  to  use  the  same,  the  plaintiff  tendering,  at  the 
time  of  such  payment,  a  license  to  use  such  invention  to  that 
extent,  a  provisional  iojanction  should  issue,  as  prayed  for 
in  the  bill  of  complaint;  and,  by  such  order,  it  was  referred 
to  a  master,  to  ascertain  and  report  what,  if  any,  was  the 
regular  license  fee  so  establbbed  by  the  plaintiff  for  such  use, 
to  the  extent  that  the  defendants  should  state,  before  the 
master,  they  desired  to  use  the  same.     Upon  such  reference, 
the  parties  appeared,  numerous  sessions  were  had,  at  which 
proofs  were  taken,  and  several  days  were  appointed  for  the 
taking  of   proofs   and  for  hearing,   at    which    the    master 
attended,  but  at  which  nothing  was  done  except  to  adjourn. 
On  the  coming  in  of  the  report,  exceptions  were  filed,  and 
an  order  was  made  referring  the  matter  back  for  a  farther 
report.     On  such  further  reference,  numerous  sessions  were 
had,  and   proofs  were   taken,  and   there   were,   also,   times 
appointed  for  the  purpose,  at  which  the  master  attended,  but 
the  proceedings  were  adjonmed.     On  the  taxation  of  the 
costs  of  such  references,  which  had  been  charged  on  the  de- 
fendants, the  clerk  allowed  to  the  plaintiff  two  docket  fees, 
"*"  *"•""*"'  ■'illars  each,  for  each  reference,  and  taxed,  as 
twenty  dollars  per  day  for  each  day  on  which 
taken  or  argument  was  heard,  and  the  like 
i  for  each  day  on  which  the  proceedings  were 
The  defendants  objected  to  the  taxation  of  the 
amed,  on  the  ground  that  dd  docket  fee  could 
i  hearing  before  a  referee  on  snch  a  reference, 
ees  allowed  to  the  maater  were  excessive. 

K  Law,  for  the  plaintiff. 

M.  Betta,  for  the  defendants. 
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Woodruff,  J.  (1.)  The  Act  of  February  26th,  1853,  (la 
TJ.  8.  Stat,  at  La/rge^  161,)  declares,  that  the  fees  or  compen- 
sation prescribed  therein  shall  be  taxed  and  allowed  to  at- 
torneys, solicitors  and  proctors  in  the  District  and  Circuit 
Courts,  United  States  District  Attorneys,  clerks,  marshals, 
witnesses,  jurors,  commissioners  and  printers,  and  that  no 
other  compensation  shall  be  taxed  and  allowed.  The  Act 
then  allows  to  attorneys,  solicitors  and  proctors,  among  other 
fees,  as  follows :  "  In  a  trial,  before  a  jury,  in  civil  or  crim- 
inal causes,  or  before  referees,  or  on  a  final  hearing  in  equity 
or  admiralty,  a  docket  fee  of  twenty  dollars."  No  other  pro- 
vision of  the  Act  can  be  claimed  to  warrant  the  charge  of 
docket  fees  in  the  bill  of  costs  taxed  herein. 

It  will  be  noticed,  that,  in  the  language  quoted,  there  is 
no  mention  of  any  hearing  before  a  master  of  this  Court  in 
equity,  for  any  purpose,  and,  I  think,  for  the  reason,  that 
there  is  no  practice,  in  equity,  sending  a  (^ase  to  a  master  for 
a  final  hearing.  And  if,  within  the  fair  intent  of  the  statute, 
a  matter  referred  to  a  master  might  be  said  to  be  heard  be- 
fore him  as  a  referee,  using  that  term  in  its  broadest  sense, 
and  not  as  meaning  a  person  technically  so  called,  in  distinc- 
tion from  a  recognized  officer  of  the  Court,  still,  the  hearing 
before  him  on  such  a  reference  is .  neither  a  trial,  nor  a  final 
hearing,  within  the  meaning  of  the  Act.  '  Trial  and  final 
hearing  have  well-known  definite  meanings  in  the  law,  and 
they  are  used  in  this  statute  in  that  well-known  sense. 
"  Trial "  is  used  to  describe  the  process  of-  determining  the 
issues  in  an  action  at  law;  and  ^^  final  hearing/'  the  submis- 
sion of  the  case,  for  a  determination  thereof,  upon  the  plead- 
ings, or  pleadings  and  proofs,  or  otherwise,  so  that  the  case 
may  be  finally  disposed  of.  No  such  trial  or  final  hearing 
was  had  before  the  master,  in  this  case,  whether  he  be  re- 
garded as  master,  or,  in  a  general  sense,  as  a  referee.  The 
proofs  taken  before  him,  and  the  report  he  was  required  to 
make,  were  for  a  provisional  and  interlocutory  purpose, 
namely,  to  dispose  of  a  motion  for  an  injunction,  pendente 
lite.    This  wafi  neither  a  trial  nor  a  final  hearing. 
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The  two  Bums  taxed  as  docket  fees  should,  therefore,  have 
been  disallowed,  and  must  be  struck  out 

(2.)  It  is  a  little  remarkable,  that,  while  the  statute  often 
speaks  of  causes  in  equity,  and  prescribes  the  fees  of  soli- 
citors, marshals  and  clerks,  for  services  in  suits  in  equity,  the 
statute  nowhere  mentions  fees  of  masters.  But,  in  prescrib- 
ing the  fees  of  commissioners,  it  does  allow,  {p.  167,)  "  for 
attending  to  a  reference,  in  a  litigated  matter,  in  a  civil  cause 
at  law,  in  equity  or  in  admiralty,  in  pursuance  of  an  order  of 
Court,  three  dollars  per  day."  The  Supreme  Court,  by  Bule 
82  of  the .  Eules  in  equity,  have  assumed  to  authorize  the 
Circuit  Courts,  or  perhaps  to  declare  the  general  power  of 
the  Circuit  Courts,  in  equity,  to  appoint  standing  masters  in 
chancery  in  their  respective  districts ;  and  have  provided, 
that  ^^  the  compensation  to  be  allowed  to  every  master  in 
chancery,  for  his  services  in  any  particular  case,  shall  be  fixed 
by  the  Circuit  Court  in  its  discretion,  having  regard  to  all 
the  circumstances  thereof."  The  clerk  has  no  power,  under 
this  Bule,  to  fix  the  compensation  to  be  allowed ;  and  his 
taxation  was,  therefore,  inoperative.  This  appeal  may,  how- 
ever, be  regarded  as  an  application  to  the  Court  to  fix  the 
compensation  to  be  taxed,  and  it  was  substantially  so  treated 
by  the  counsel  who  appeared  and  argued  the  question. 

It  is  not  obvious,  that,  in  like  cases,  the  fees  allowed  to  a 
master  for  attending  to  a  reference,  in  a  litigated  matter, 
should  be  greater  than  the  fees  to  which  a  commissioner 
attending  to  such  a  reference  is  entitled  by  statute.  The 
question,  however,  imder  the  Eule  of  the  Supreme  Court,  is, 
what,  in  the  discretion  of  the  Court,  ought  to  be  allowed  to 
the  master,  in  this  case.  Obviously,  this  question  can  be  best 
answered,  by  ascertaining,  if  possible,  what  is  a  proper  com- 
pensation to  be  in  general  allowed — what,  in  ordinary  cases, 
of  no  peculiar  or  special  difficulty,  and  involving  no  extra- 
ordinary labor. 

The  importance  of  some  general  rule  for  the  goremment 
of  ordinary  cases,  at  least,  is  not  only  apparent,  but  it  has 
been  the  ground  of  specific  legislation  as  to  nearly  all  the 
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fees  which  are  permitted  to  be  taxed ;  and,  although  the  Enle 
of  the  Supreme  Court  has  left  these  particular  fees  in  the  dis- 
cretion of  the  Court,  it  is,  nevertheless,  important,  even  here, 
that  some  general  rule  should  govern  the  subject.  The  Bule 
of  this  Court  in  relation  to  references  in  Admiralty,  under  the 
forty-fourth  Rule  of  the  Supreme  Court  in  Admiralty,  was 
adopted  to  fix  the  fees  to  be  allowed  to  Commissioners  under 
that  Kule,  and  the  consideration  that  some  general  rule  or 
rate  of  fees  was  important,  may  be  assumed  to  have  largely 
influenced  the  Court  in  the  matter,  lest  abuses  should  arise 
out  of  an  unsettled  and  indefinite  appeal  to  discretion.  In- 
deed, it  would  not  be  doing  great  violence  to  the  action  of  this 
Court  last  referred  to,  if  I  were  to  say,  that,  although  this 
Court  could  not,  by  rule,  deprive  a  party  of  his  right  to  ap- 
peal to  the  discretion  of  the  Court  secured  to  him  by  the  Eule 
of  the  Supreme  Court,  stUl,  this  Court  can  determine  what  is 
a  proper  compensation  in  ordinary  cases,  and  did  so,  on  the 
28th  of  May,  1859,  when  the  Eule  of  this  Court  was  adopted. 
(4  Blatchf,  G.  C.  Ii,j  515.)  It,  therefore,  appears,  that,  by 
statute,  the  fees  of  commissioners,  on  a  litigated  reference,  in 
a  civil  cause,  are  three  dollars  a  day ;  and  that  their  fees  on  a 
reference  in  Admiralty,  under  the  44:th  of  the  Eules  of  the 
Supreme  Court,  were  fixed,  in  1859,  by  Eule  of  the  Circuit 
Court,  at  the  rates  allowed  by  the  Court  of  Chancery,  and 
established  in  1844,  upon  the  general  principle,  that  the  serv- 
^  ices  rendered  by  officers  of  this  Court  should  be  compensated 
at  the  rates  allowed  for  similar  services  in  the  Courts  of  the 
State.  In  general,  this  will  be  found  just  and  reasonable, 
though,  since  1859,  the  changes  in  the  relative  value  of  money 
and  the  means  of  subsistence  have  been  so  great,  that  the  spe- 
cific rates  then  deemed  reasonable  may  now  be  inadequate, 
in  some  cases. 

There  are  now  no  masters  in  chancery,  under  the  State 
laws.  The  services  formerly  performed  by  them  are  now  ren- 
dered by  referees  appointed  for  each  case ;  and  I  think  it  quite 
reasonable  that  masters  of  this  Court  should  be  allowed,  as 
the  general  rule,  the  compensation  allowed  by  the  State  law 
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to  flucli  referees,  three  dollars  per  day,  or  at  the  rate  fixed  for 
services  under  the  above  named  44:th  Enle,  where,  at  that 
rate,  the  services  would  amount  to  more  than  three  dollars  per 
day.  But  cases  of  peculiar  importance  and  difficulty  some- 
times come  before  a  master  or  a  referee,  in  which  that  com- 
pensation would  be  inadequate.  The  State  law  recognizes 
this,  by  providing  that  the  parties  may  agree  to  allow  the  ref- 
eree a  greater  compensation,  in  which  case  the  rate  agreed  to 
may  be  taxed.  "Without  affirming  or  adopting  this  latter  prac- 
tice as  controlling  the  Court  in  the  exercise  of  the  discretion 
given  by  Rule  88  in  equity,  above  referred  to,  I  am  of  opinion 
that  such  special  cases  ought  to  be  made  exceptions  to  the 
general  rule  on  the  subject. 

In  the  present  case,  the  counsel  for  both  parties  agree,  and 
it  is  shown  by  affidavit,  that  peculiar  and  unusual  labor  and 
difficulty  was  thrown  upon  the  master,  and  that  even  the  ad- 
journments involved  a  great  loss  of  time,  which  might  have 
been  and  would  have  been  devoted  to  other  business  actually 
pending  before  him.  I,  therefore — while,  sis  the  general  rule, 
I  approve  the  rates  prescribed  for  referees  under  the  State 
law,  and  do  not  design  to  make  this  special  case  a  precedent 
for  others — deem  it  just  and  reasonable  to  fix  the  compensa- 
tion to  bo  allowed  to  the  master,  for  hearings  at  which  testi- 
mony was  taken,  argument  heard,  or  other  actual  service  in 
the  case  rendered,  at  ten  dollars  per  day,  and  for  attending 
when  the  reference  was  adjourned  without  any  service  ren- 
dered, at  five  dollars  per  day. 

An  order  to  this  effect  may  be  entered,  and  the  costs  will 
be  adjusted  according  to  the  foregoing  opinion,  upon  both  the 
points  submitted. 
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The  Flobence  Sewing  Machine  Company 

vs. 
The  Singer  MANurAOTXTRiNG  Compaitt.    In  Equity. 

F.,  a  corporation,  held  a  license  nnder  a  patent,  from  W.,  G.,  and  S..  three  other 
corporations,  which  provided  that  if  W.,  G..  and  S.  should  grant  a  license  of  a 
specified  character,  under  such  patent,  to  any  other  party,  at  a  less  license  fee 
than  that  reserved  in  the  license  to  F.,  the  license  fee  to  F.  should  be  corre- 
spondincrly  reduced.  By  the  license,  the  right  was  reserved  to  Ihe  licensers, 
of  terminating  the  license,  at  their  option,  on  written  notice  to  F.,  for  the 
breach  of  any  of  the  agreements  on  the  part  of  F.,  one  of  them  being  the 
doe  payment  of  license  fees.  F.  filed  a  bill  in  equity  against  S.  alone,  alleging 
that  the  licensers  had  granted  a  license  of  the  specified  character,  under  the 
patent,  to  D.,  another  corporation,  at  a  less  license  fee  than  that  reserved  in 
the  license  to  F.,  (a  copy  of  the  license  to  D.  being  annexed  to  the  bill,)  and 
had  concealed  the  fact  from  F.  for  more  than  a  year,  so  that  F.  had  largely 
overpaid  the  license  fees  properly  due  from  it  at  the  reduced  rate,  and  pray- 
ing  Uiat  S.  be  ordered  to  reduce  the  license  fee  reserved  in  the  license  to  F. 
to  such  less  license  fee,  from  the  time  of  the  license  to  D.,  and  to  pay  to  F. 
the  sums  overpaid,  and  that  the  licensers  might  not  claim  any  other  or  further 
sums  than  at  such  less  license  fee,  and  that  S.  be  enjoined  from  giving  notice, 
during  the  pendency  of  the  suit,  of  the  option  to  terminate  the  license  to  F., 
and  from  attempting  to  collect  license  fees  from  F.  The  bill  stated  that  F. 
and  G.  were  Massachusetts  corporations,  W.  was  a  Connecticut  corporation, 
and  S.  was  a  New  York  corporation :  Held,  that  the  bill  did  not  show  a  case 
for  the  cognizance  of  a  Court  of  Equity. 

Meld,  also,  that  a  decree  could  not  be  made  between  F.  and  S.,  without  affecting 
the  rights  of  W.  and  G.,  who  were  not  made  parties  to  the  suit,  and  that  S. 
could  take  such  objection  at  the  hearing,  although  it  had  not  been  taken  by 
plea,  demurrer  or  answer. 

(Before  Woodedft,  J.,  Southern  District  of  New  York,  December  29th,  1870.) 

The  complainaDt  was  a  corporation,  created  under  or  by 
virtue  of  the  laws  of  the  State  of  Massachusetts,  and  doing 
business  in  that  State.  The  defendant  was  a  corporation, 
created  under  or  by  virtue  of  the  laws  of  the  State  of  New 
York,  and  doing  business  in  that  State.     On  the  20th  of 
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February,  1868,  the  Singer  Manufacturing  Company,  the 
Wheeler  &  Wilson  Manufacturing  Company  (a  corporation 
created  by  or  under  the  laws  of  the  State  of  Connecticut), 
and  the  Grover  &  Baker  Sewing  Machine  Company  (a  cor- 
poration created  by  or  under  the  laws  of  the  State  of  Mas- 
sachusetts), were  the  owners  of  certain  letters  patent  for 
inventions  in  sewing  machines,  or  parts  thereof,  or  improve- 
ments therein,  and  particularly  numbers  346  and  414,  granted 
to  Allen  B.  Wilson,  dated  respectively  January  22d,  1856, 
and  December  9th,  1856,  relating  to  the  apparatus  for  feeding 
to  the  needle  the  material  to  be  sewed.  Being  such  owners, 
the  three  corporations  last  mentioned,  on  the  20th  of  Feb- 
ruary, 1868,  entered  into  an  agreement  with  the  complainant 
by  which  they,  according  to  their  respective  rights  and 
powers,  severally  authorized  and  licensed  the  complainant  to 
manufacture,  use,  and  vend  for  use,  the  inventions  above 
mentioned,  including  a  large  number  of  patents  which  were 
described  by  their  numbers,  dates,  names  of  patentee,  &c.,  so 
far  as  the  same,  or  any  of  them,  were  contained  in  certain 
specimen  sewing  machines,  deposited,  &c.,  marked,  &c.,  and 
in  the  form  in  which  said  inventions  were  embodied  in  said 
specimen  machines,  and  not  otherwise,  except  that  one  of 
such  machines  might  also  be  made  with  a  drop-feed.  *The 
agreement  declared  that  the  patent  rent  should  be  five  dollars 
for  each  and  every  sewing  machine  which  should  be  made  or 
sold  imder  the  license  by  said  licensee  while  the  license  re- 
mained in  force,  and  that  the  prompt  payment  thereof  should 
in  all  cases  be  adequately  secured  by  said  licensee.  Besides 
various  other  stipulations,  not  material  to  be  stated,  the 
licensee  (the  complainant)  agreed  to  render  to  the  licensers,  or 
to  such  persons  as  they  should  appoint  to  receive  the  same, 
quarter-yearly,  from  January  1st,  1868,  a  true  and  full  ac- 
count of  all  sewing  machines  made  or  sold  by  it,  verified  by 
oath,  and,  on  or  before  the  10th  of  July,  October,  January, 
and  April,  of  each  successive  year,  to  pay  said  licensers,  or 
their  duly  authorized  receiver,  the  said  patent  rent  for  each 
and  every  sewing  machine  made  or  sold  by  said  licensee 
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during  the  last  preceding  quarter  year,  which  should  not 
have  been  before  paid  for ;  but  it  was  further  provided,  that, 
for  each  machine  actually  exported  for  use  in  foreign  coun- 
tries, and  not  returned  to  the  United  States,  the  patent  rent 
to  be  paid  to  the  licensers  should  be  two  dollars,  instead  of 
five  dollars,  for  each  machine.  It  was  further  agreed  as 
follows :  "  No  other  license  for  a  drop-feed  shuttle  sewing 
machine,  using  two  threads,  is  to  be  granted  by  said  licensers, 
und^  the  before  mentioned  patents,  at  a  less  patent  rent  per 
machine,  without  a  corresponding  reduction  in  the  patent 
rent  hereby  reserved ;"  and,  also,  that  said  licensers  "  reserve 
the  right,  at  their  option,  to  terminate  this  license,  upon 
thirty  days'  written  notice  thereof,  for  breach  of  any  of  the 
agreements  herein  contained  on  the  part  of  said  licensee." 
There  were  other  provisions  and  stipulations  in  the  agree- 
ment, not  material  to  the  right  understanding  of  the  matters 
in  controversy. 

The  bill  of  complaint  alleged  the  making  of  this  agree- 
ment, and  the  payment  by  the  complainant  of  tlie  patent  fee 
stipulated  by  the  terms  of  the  agreement  down  to  the  1st  day 
of  October,  1868,  and  that,  on  that  day,  the  licensers,  in  con- 
sideration of  $20,000,  authorized  and  Ucensed  the  Davis  Sew- 
ing Machine  Company,  a  corporation  or  firm  doing  business 
At  Watertown,  in  the  State  of  New  York,  to  manufacture, 
use  and  vend  for  use  the  invention  described  in  letters  patent 
issued  to  one  Johnson,  upon  sewing  machines,  not  exceeding 
fifty  thousand  in  number,  of  the  kind  and  like  the  one  de- 
posited with  the  licensers,  and  marked  "Davis  Sewing 
Machine,"  and  no  others,  to  be  built  at  their  shop  in  Water- 
town  aforesaid ;  and  that  the  licensers  agreed  with  the  last 
named  Company  that  they  would  not,  while  the  said  agreement 
remained  in  force,  and  was  performed  on  the  part  of  the  Davis 
Sewing  Machine  Company,  make  any  further  claim  of  license 
fees  from  that  Company,  under  any  other  patents  which  they 
then  owned  or  <5ontrolled,  or  might  thereafter  own  or  control, 
for  making  or  selling  sewing  machines  like  said  specimen 
Davis  machine.    The  bill  further  stated  that  the  said  Davis 
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machine  was  a  ^^  a  drop-feed  shuttle  sewing  machine,  using  two 
threads ;"  that  the  licensers  had,  before  the  Ist  of  October, 
1868,  applied  for  and  obtained,  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  a 
decree  enjoining  the  Davis  Sewing  Machine  Company  against 
making  or  selling  sewing  machines  substantially  like  the  said 
specimen  Davis  machine,  because  the  same  infringed  said  let- 
ters patent  numbered  346  and  414 ;  that  the  licensers,  intend- 
ing to  defraud  the  complainant,  by  keeping  it  in  ignoranqe  of 
the  terms  of  the  said  license,  concealed  the  same  and  the  terms 
thereof  from  the  complainant,  who  could  not  obtain  such  in- 
formation till  November,  1869  ;  that  the  complainant  had  paid 
to  the  licensers,  for  machines  made  and  sold  since  October  1st, 
1868,  at  the  said  rate  of  $5  for  each  machine  not  exported, 
and  $2  for  each  machine  exported,  amounting  to  $63,912,  as 
patent  rent  on  13,211  machines,  whereas,  in  truth,  the  licen- 
sers were,  entitled,  under  the  said  license  to  the  complainant, 
as  modified  by  the  granting  of  the  aforesaid  license  to  the 
Davis  Sewing  tRf achine  Company,  to  the  sum  of  forty  cents 
only  on  each  of  said  machines,  amounting  to  $5,284.40 ;  that, 
in  November,  1869,  the  complainant  paid  to  the  receiver  ap- 
pointed by  the  licensers,  the  sum   of  $19,758,  which  was 
claimed  by  said  receiver  and  said  licensers  to  be  due  on  ma- 
chines made  and  sold  prior  to  the  30th  of  September,  1869 ; 
that  the  same  was  paid  by  the  complainant,  believing  and  pro- 
testing that  the  same  was  not  due  or  owing,  but  because  the 
licensers,  through  their  receiver,  threatened  that,  unless  the 
same  was  paid,  they  would  give  notice  of  the  termination  of 
said  license,  and  publish  abroad  the  statement  that  the  same 
was  terminated,  and  the  rights  of  the  complainant  thereunder 
forfeited;  that  the  complainant  was,  at  the  time  of  making 
the  said  agreement,  and  still  was,  engaged  in  the  business  of 
manufacturing  sewing  machines  for  sale,  and  selling  them  in 
various  parts  of  the  United  States,  and  in  Europe,  employing 
a  large  capital  therein,  invested  partly  in  land  and  buildings, 
and  partly  in  stock,  tools,  and  machinery ;  that  the  require- 
ments of  the  business  of  selling  sewing  machines  were  such, 
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that  the  retailers  of  said  machines  were  obliged  to  invest  a  large 
amount  of  capital  in  machines  and  in  the  notes  and  obliga- 
tions of  purchasers ;  and  that  any  interruption  of  the  sale  of 
machines  manufactured  by  the  complainant,  arising  from  any 
fear  on  the  part  of  the  public  that  said  machines  were  made 
or  sold  in  violation  or  infringement  of  the  rights  secured  to 
any  other  parties  by  letters  patent,  would  be  productive  of 
great  and  ruinous  loss  and  injury,  not  only  to  the  complain- 
ant, but  to  those  persons  who  had  purchased  machines  from 
the  complainant  to  sell  to  others,  of  which  persons  the  num- 
ber was  very  large.  The  bill  prayed  a  discovery,  and  that 
the  defendant  be  ordered  to  reduce  the  patent  rent  reserved 
in  the  license  to  the  complainant,  to  the  sum  of  forty  cents 
for  each  machine  made  or  sold  under  said  license  after  the  1st 
of  October,  1868,  and  that  the  defendant  account  for  and  pay 
to  the  complainant  the  sums  received  by  the  licensers  under 
said  license,  to  which  they  were  not  entitled,  and  that  tbe 
licensers  might  not  claim  or  demand  any  other  or  further 
sums  than  at  the  rate  of  forty  cents,  and  that  an  injunction 
issue  to  restrain  the  defendant,  its  servants,  agents,  and  con- 
federates, and  each  of  them,  from  giving  notice  during  the 
pendency  of  the  suit,  of  their  option,  purpose,  or  election  to 
terminate  said  license,  and  from  attempting  to  collect  license 
fees,  or  patent  fees,  from  the  complainant.  The  bill  stated, 
as  a  reason  for  not  making  the  Wheeler  &  Wilson  Manufac- 
turing Company,  and  the  Grover  &  Baker  Sewing  Machine 
Company,  parties,  that  those  corporations  were  not  citizens  of, 
or  created  by,  the  laws  of  the  State  of  New  York,  and  that 
this  Court,  sitting  for  the  Southern  District  of  New  York, 
had  no  jurisdiction  over  them,  or  either  of  them. 

The  defendant,  by  answer,  denied  many  of  the  allegations 
of  the  bill,  and  especially  that  the  said  specimen  Davis  Sew- 
ing Machine  was  "a  drop-feed  shuttle  sewing  machine,  using 
two  threads."  It  averred,  that  the  licensers  had  never,  since 
the  date  of  the  complainant's  license,  licensed  any  drop-feed 
shuttle  sewing  machine  at  a  less  patent  rent  than  that  reserved 
by  the  terms  of  the  complainant's  license,  and  that,  although 
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the  said  Davis  Company  made  and  sold  sewing  machines  like 
said  specimen  Davis  nwjhine,  from  the  Ist  of  October,  1868, 
till  the  1st  of  December,  1869,  such  manufacture  and  sale 
were  of  no  detriment  or  injury  to  the  complainant's  business ; 
that  the  sum  of  $20,000,  paid  by  the  Davis  Company, 
amounted  to  more  than  $5  for  each  domestic,  and  $2  for  each 
exported  machine,  on  all  machines  it  made  during  the  con- 
tinuance of  the  license  to  it ;  that,  if  the  Davis  machine  should 
be  held  to  be  a  "  drop-feed  shuttle  sewing  machine,"  within 
the  meaning  of  that  phrase,  as  used  in  the  complainant's 
license,  the  granting  thereof  was  a  mistake,  from  the  effect  of 
which  the  defendant  was  entitled  to  equitable  relief  at  the  bar 
of  this  Court ;  that  the  licensers'  counsel  advised  them  that 
such  license  to  the  Davis  Company  was  so  framed  that  it  did 
not  include  or  license  a  drop-feed  machine,  and  they  believed 
such  advice  to  be  correct,  and  they  then  believed  and  still  be- 
lieved and  averred  that  such  specimen  machine  did  not  con- 
tain the  drop-feed,  or  any  feed  substantially  like  it,  or  what 
was  known  or  usually  called  the  "  drop-feed ; "  that  the  licen- 
sers considered,  in  fixing  the  price,  only  what  was  a  fair  con- 
sideration for  the  use  of  the  needle-feed,  in  a  needle-feed 
machine  under  the  Johnson  patent,  not  at  any  time  supposing 
or  having  the  least  idea  that  the  Davis  machine  was  a  drop- 
feed  machine  or  would  ever  be  so  regarded  ;  that,  at  the  time 
the  license  was  given  to  the  Davis  Company,  the  term  "  drop- 
feed,"  as  applied  to  sewing  machines,  was  well  understood  by 
all  persons  engaged  in  the  manufacture  and  sale  of  sewing 
machines ;  and  that  the  feeding  device  contained  in  the  speci- 
men Davis  machine  was  not,  as  understood  by  persons  engaged 
in  the  trade  and  by  all  the  parties  to  the  said  Davis  license,  a 
drop-feed.  The  answer  admitted  that,  prior  to  the  1st  of  Oc- 
tober, 1868,  the  defendant  and  its  associate  licensers  obtained 
an  order  for  an  injimction  under  the  reissued  patents  for  a 
feeding  apparatus,  Nos.  346  and  414,  and  stated  that,  on  the 
1st  of  December,  1869,  the  licensers  procured  the  cancellation 
of  the  Davis  license,  "  having  heard  that  it  was  obnoxious  to 
the  complainant,"  and  the  defendant  and  the  Wheeler  &  "Wil- 
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son  Mannfacturing  Company  made  a  contract  with  the  Davis 
Company  to  make  and  sell  to  the  last-named  Company  sewing 
machines  like  the  specimen  Davis  machine;  that  this  was 
done,  not  because  they  believed  the  Davis  machine  contained 
a  drop-feed,  bnt  for  the  purpose  of  avoiding  any  possible  con- 
flict on  the  subject,  or  ground  of  complaint  on  the  part  of  the 
complainant ;  and  that  the  profit  on  each  machine  to  be  so 
made  and  sold  to  the  Davis  Company,  after  deducting  a  fair 
manufacturer's  profit,  would  exceed,  upon  each  machine,  the 
sums  of  five  dollars  and  two  dollars,  respectively,  payable 
according  to  the  terms  of  the  complainant's  license,  and  was 
more  advantageous  to  the  defendant  than  to  permit  the  Davis 
Company  to  work  under  a  license  reserving  those  sums  as 
license  fees.  There  were  other  denials  and  other  averments 
in  the  answer,  but  what  is  above  stated  exhibits  the  issues  of 
fact  chiefly  discussed.  There  were  a  denial  that  the  complain- 
ant was  entitled  to  the  specific  relief  sought,  and  the  general 
denial  that  the  complainant  was  entitled  to  an  injunction  or 
an  account,  or  to  any  relief. 

The  proofs  taken  related  chiefly  to  the  question  whether 
the  feeding  apparatus  in  the  specimen  machine  mentioned  in 
the  license  to  the  Davis  Company  was  a  "  drop-feed,"  to  the 
circumstances  and  the  belief  under  which  that  license  was 
given,  and  to  the  questions  whether  the  term  "  drop-feed,"  as 
known  and  used  among  those  who  manufactured,  sold  or 
used  sewing  machines  at  the  time  the  license  to  the  com- 
plainant was  given,  had  acquired  a  meaning  which  would 
include  the  feeding  apparatus  contained  in  such  specimen 
machine,  and  whether  that  feeding  apparatus  was  a  needle- 
feed  in  fact  or  in '  name,  as  distinguished  from  a  drop-feed. 
There  was  great  conflict  of  evidence  on  the  question,  whether, 
in  the  specimen  machine,  the  needle  performed,  in  whole  or 
in  part,  the  work  of  feeding,  or  moving  the  material  sewed 
to  the  place  required  to  receive  the  successive  stitches,  the 
other  part   of  the  apparatus,  called  the    "helper,"  being 
merely  auxiliary  thereto,  or  whether  the  helper,  in  truth, 
performed  the  work  of  feeding.    The  machines  produced  as 
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examples  of  the  drop-feed  as  used  by  the  complainant,  and 
various  others  conceded  to  be  drop-feed  machines,  contained 
a  serrated  horizontal  bar,  lying  beneath  the  plate  of  the  ma- 
chine, on  which  the  material  to  be  sewed  was  placed,  and  a 
smooth  pressure-foot  was  placed  above,  which  rested  upon  such 
material.  The  pressure  thereon  was  a  spring,  which  yielded 
as  occasion  required.  In  the  operation  of  the  machine,  as  the 
stitches  were  successively  made,  and  as  the  needle  was  com- 
pletely withdrawn  from  the  material,  the  serrated  surface  of 
the  bar  was  raised  through  a  slit  or  openiug  in  the  plate  on 
which  the  material  was  placed,  and  its  roughened  or  serrated 
surface  was  forced  against  the  under  surface  of  the  material, 
held  down  by  the  pressure-foot,  and  then  the  bar  was  moved 
forward  the  distance  necessary  for  the  length  of  the  stitch, 
carrying  with  it  the  material,  whereupon,  as  the  needle  de- 
scended, the  bar  dropped  below  the  plate,  and  was  drawn 
backward,  to  be  in  readiness  to  rise  again  as  the  next  stitch 
was  made  and  the  needle  withdrawn,  and  again  to  press  the 
material  against  the  pressure-foot  and  move  it  forward  as 
before.  In  the  specimen  Davis  machine,  the  feeding  of  the 
material  was  effected  while  the  needle  was  in  the  material 
and  in  the  act  of  withdrawal  therefrom,  the  needle  itself,  as  it 
was  withdrawn,  moving  in  the  direction  in  which  it  was  de- 
sired to  move  the  material  before  the  needle  should  descend 
again  to  make  the  next  stitch.  A  perpendicular  bar,  called  a 
"  helper,"  was  placed  and  adjusted  nearly  parallel  with  the 
motion  of  the  needle,  so  that  its  lower  end  pressed  upon  the 
cloth,  holding  it  firmly  down  upon  the  plate  while  the  needle 
descended,  and  moving  forward,  as  the  needle  ascended,  in 
the  same  direction  as  the  motion  forward  of  the  needle  in  its 
ascent,  such  forward  motion  of  the  needle  and  of  this  perpen- 
dicular bar  being  the  same.  The  forward  movement  of  the 
material  being  accomplished,  the  lower  end  of  this  perpen- 
dicular bar  was  raised  and  moved  to  its  former  position,  very 
near  to,  and,  it  being  grooved,  partly  surrounding  the  needle, 
and  pressed  the  material  upon  the  plate,  while  the  needle 
again  descended  to  make  another  stitch,  and  then  the  ascend- 
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ing  needle  and  the  perpendicular  bar  moved  forward  again, 
and  60  on,  successively,  the  motion  forward  of  the  lower  end 
of  the  bar  corresponding}  in  time  and  distance,  with  the  for- 
ward movement  of  the  ascending  needle,  and  the  bar,  at  the 
end  of  each  forward  movement,  rising  and  returning  to  its 
former  position  near  to  and  partially  surrounding  the  needle. 
In  the  testimony,  there  was  much  conflict  on  the  question, 
whether,  in  such  Davis  machine,  the  needle  in  fact  moved 
the  material,  the  perpendicular  bar  acting  only  as  an  auxiliary 
or  helper,  by  keeping  the  material  smooth  and  even  during 
the  process,  or  whether  both  the  needle  and  the  helper 
assisted  in  the  moving  of  such  material,  or  whether  the 
helper  was  the  chief  and  only  useful  instrument  in  the  move- 
ment of  the  material,  its  motion  being  made  to  coincide 
with  the  forward  motion  of  the  needle  while  being  with- 
drawn. 

Ebenezer  H,  Howr  and  Augustus  L,  Soule^  for  the  com- 
plainant. 

Edwin,  W.  SUmghUm^  George  Giffard  and  Solomon  J. 
Gordon^  for  the  defendant. 

"WooDBUFF,  J.  Three  principal  questions  were  discussed 
on  the  hearing  of  this  cause :  (1.)  "Whether  a  case  is  made 
entitling  the  complainant  to  any  relief  in  this  Court,  as  a 
Court  of  equity?  (2.)  Whether  the  relief  sought  can  be 
granted  in  a  suit  to  which  the  Wheeler  &  Wilson  Manufac- 
turing Company  and  the  Grover  &  Baker  Sewing  Machine 
Company  are  not  parties  ?  (3.)  Whether  the  proofs  establish 
that  the  defendant  and  the  Wheeler  &  Wilson  Manufacturing 
Company  and  the  Grover  &  Baker  Sewing  Machine  Com- 
pany have  given  such  a  license  to  another  company,  as  enti- 
tles the  complainant  to  a  reduction  in  the  patent  rent  or 
license  fee  originally  stipulated  to  be  paid  in  the  agreement 
mentioned  in  the  bill  of  complaint  2 

(1.)  Upon  the  first  of  these  questions,  I  find  great  diffi- 
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culty  in  sustaining  the  present  snit.  The  rights  of  the  parties 
to  the  agreement  by  which  the  license  was  granted  to  the 
complainant  are,  under  that  agreement,  purely  legal  rights ; 
and  what  those  rights  were,  when  the  suit  was  brought,  was 
dependent,  as  matter  of  strict  law,  upon  the  facts,  and  did  not 
result  from  any  equities  which  existed  apart  from  or  beyond 
those  purely  legal  principles. 

By  the  express  terms  of  the  agreement,  if  the  parties 
granting  the  license  to  the  complainant  have  licensed  to  any 
other  party  the  use  of  a  drop-feed  shuttle  sewing  machine 
using  two  threads,  at  a  less  patent  rent  or  license  fee  than  the 
rent  or  fee  reserved  in  the  complainant's  license,  then  such 
last-named  rent  or  fee  is  reduced;  and  the  complainant  is  no- 
longer  bound  to  pay  the  rate  originally  stipulated.  So  long 
as  the  complainant  pays  or  tenders  the  reduced  fee,  the  par- 
ties granting  the  license  cannot  revoke  it.  Any  attempt  to 
do  so  will  be  idle  and  nugatory. 

Viewed  as  an  action  to  obtain  a  decree  establishing  in  the 
complainant's  favor  the  future  right  to  enjoy  the  license  on 
paying  the  reduced  rent  or  fee,  the  complainant  has  no  need 
of  the  assistance  of  any  Court.  The  rule  that  a  Court  of 
equity  will  not  interfere  when  there  is  full,  complete,  and 
adequate  remedy  at  law  need  not  be  invoked.  Nor  is  it 
essential  to  rely  upon  the  16th  section  of  the  Act  of  Congress 
of  September  24th,  1789  (1  TI.  S.  Stat,  at  Large,  82),  which  de- 
clares, that  "  suits  in  equity  shall  not  be  sustained  in  either  of 
the  Courts  of  the  United  States,  in  any  case  where  plain, 
adequate,  and  complete  remedy  may  be  had  at  law ;"  for, 
here,  the  complainant  has  the  remedy  in  its  own  hands,  and 
can  assert,  exercise  and  maintain  its  rights  without  invoking 
the  aid  of  a  Court  of  law  or  equity.  If  the  fact  be  as  alleged 
in  the  bill,  that  the  said  parties  granting  the  license  to  the 
complainant  have  granted  the  specified  license  to  another  at 
a  less  rate,  it  is  only  necessary  for  the  complainant  to  pay,  or, 
if  payment  be  not  accepted,  to  tender,  the  reduced  rent,  and 
the  complainant's  continued  right  to  use  the  licensed  inven- 
tions is  perfect  and  unimpeachable. 
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On  what  ground,  then,  can  the  power  of  this  Court  be  in- 
voked for  the  protection  of  the  complainant  in  the  fiiture  use 
of  these  inventions  ? 

The  complainant  has  no  need  of  a  discovery.  The  bill  of 
complainant  avers,  that  it  has  already  discovered  the  facts 
upon  which  the  right  to  use  the  invention  at  a  reduced  rent 
or  fee  arose.  The  instrument  alleged  to  work  that  result  is 
annexed  to  the  bill,  and  the  whole  endeavor  in  this  suit  has 
been  to  prove  that  such  instrument,  by  its  true  meaning  and 
effect,  is  a  license  to  a  third  party  to  use  the  specified  inven- 
tion, and  thereby  to  reduce  the  complainant's  license  fee. 

There  is  no  doctrine  akin  to  the  principles  upon  which 
bills  quia  timet  are  sustained,  that  will  avail  the  complainant. 
Nothing  is  to  be  apprehended  from  the  lapse  of  time  or  the 
loss  of  evidence.  That  is  not  suggested  in  the  bill.  The 
complainant  can  bring  the  matter  to  an  immediate  test  by 
standing  on  the  agreement,  and  insisting  upon  and  aoting 
according  to  the  legal  rights  secured  thereby,  and  the  written 
license  granted  to  the  third  party  is  known  and  susceptible  of 
proof  at  any  time. 

The  complainant  cannot  be  disturbed  in  the  use  of  the  in- 
ventions ;  for,  if  the  fact  be  as  alleged,  the  other  parties  can- 
not restrain  such  use,  or  collect  more  than  the  reduced  rent  or 
license  fee.  The  complainant's  defence  is  perfect  without 
resort  to  a  Court  of  equity. 

Nor  has  the  complainant  a  right  to  come  into  this  Court  to 
obtain  a  construction  of  the  contract  made  with  the  defend- 
ant and  the  companies  associated  with  the  defendant.  Courts 
of  equity  do,  it  is  true,  lend  their  aid  to  parties  standing  in  a 
trust  relation,  and  entitled,  by  reason  thereof,  to  the  peculiar 
protection  of  a  Court  of  equity,  having  special  jurisdiction  of 
trusts,  as,  for  example,  for  the  construction  of  wills,  trust 
deeds,  &c.,  in  aid  of  executors  and  trustees  charged  with 
trusts ;  but  no  such  jurisdiction  exists  entitling  parties  to  ordi- 
nary contracts  to  ask  an  interpretation  of  such  contracts. 
Indeed,  the  complainant  here  does  not  claim,  or  even  admit, 
that  the  agreement  is  of  doubtful  meaning,  but  proceeds  upon 
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the  fact  that  the  defendant  and  the  other  associated  companies 
deny  that  they  have  given  any  license  to  use  the  invention 
mentioned  in  the  agreement ;  and  the  appeal  to  this  Court  is, 
that  the  Court  decide  whether  the  act  mentioned  in  the  agree- 
ment has  been  done.  Neither  party  denies,  that,  if  a  license 
has  been  granted  at  a  less  rate  than  was  stipulated  in  the 
agreement  with  the  complainant,  the  right  of  the  latter  to  a 
reduction  is  clear,  according  to  the  terms  of  such  agreement. 
In  saying  this,  I  do  not  overlook  the  allegation  by  the  defend- 
ant, that,  if  the  license  granted  to  a  third  party  is  in  'fact  a 
license  to  use  the  specified  invention,  it  was  a  mistake  as  to 
which  the  defendant  is  entitled  to  relief.  I  am  now  dealing 
with  the  case  of  the  •  complainant.  The  allegation  of  such 
mistake,  even  if  made  before  the  bill  was  filed,  did  not  war- 
rant the  complainant  in  coming  into  Court  to  obtain  a  decree 
in  negation  of  any  such  allegation.  It  will  be  enough  for  the 
com'plainant  to  assert  and  exercise  its  legal  rights,  and,  if  the 
defendant  and  the  other  companies  attempt  to  restrain  the 
continued  use  of  the  inventions  licensed,  put  them  to  their 
proof  of  mistake,  and,  as  I  think,  to  the  proof  of  a  very  dif- 
ferent case  from  that  which,  in  that  respect,  is  set  up  in  this 
answer,  and  proved  by  the  testimony. 

The  allegations  in  the  bill  would  seem  designed  to  assimi- 
late the  case  to  suits  brought  to  remove  a  cloud  upon  title,  by 
its  statements,  that  any  fear  on  the  part  of  the  public  that  said 
machines  were  made  or  sold  in  violation  of  the  right  secured 
to  any  other  parties  by  letters  patent,  would  be  productive  of 
great  and  ruinous  loss  and  injury  to  the  complainant,  and 
also  to  those  persons  who  had  purchased  machines  from  the 
complainant  to  sell  again.  What  has  already  been  said  seems 
to  me  sufficient  to  meet  this  view ;  and  I  am  not  aware  that 
an  apprehension  that  the  defendant  will  deny  the  right  of  the 
complainant  to  use  the  licensed  invention,  or  the  fact  that  the 
defendant  and  the  other  associates  threaten  to  give  notice  of 
their  election  to  terminate  the  license,  justifies  an  application 
to  the  Court  for  an  injunction.  In  that  respect,  each  of  the 
parties  has  a  legal  and  equitable  right  to  insist  upon  the  agree- 
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ment  according  to  its  proper  meaning ;  and  the  defendant's 
denial  that  any  act  has  been  done  entitling  the  complainant  to 
a  reduction  of  the  license  fee,  in  no  wise  hinders  the  com- 
plainant in  the  exercise  of  the  rights  secured  by  the  license. 
If  the  defendant  and  the  other  companies  should  hereafter 
slander  the  complainant's  title,  and  if  no  adequate  redress 
therefor  can  be  had  at  law,  a  case  will  be  presented,  which,  to 
say  the  least,  is  not  here  presented. 

The  complainant  has  made  a  contract,  by  which,  if  the 
other  contracting  parties  have  granted  to  another  the  right  of 
using  the  licensed  inventions  at  a  less  rent  or  fee  than  the 
complainant  agreed  to  pay,  a  reduction  is  wrought  in  favor  of 
the  latter  by  its  very  terms.     The  complainant  avers  that  such 
license  has  been  given,  and  that  thereby  the  fee  or  rent  is  re-^ 
dnced.     The  defendant  denies  that  such  license  to  a  third 
party  has  been  given.     The  parties  are  in  conJBlict  upon  that 
question.    What,  then,  does  the  complainant  ask,  and  why 
does  it  ask  it  ?    Because  it  is  not  certain  that  it  can  establish 
its  title  to  a  reduction,  can  it  attempt  an  experiment  in  this 
Court,  through  which  it  will  be  protected  against  the  loss  of 
the  privilege  if  it  fail  to  prove  such  title  ?    If  the  fact  be  a& 
is  alleged,  the  complainant  requires  no  protection.     If  the  fact 
be  not  as  alleged,  the  complainant  is  entitled  to  no  protection. 
It  is  bound  to  pay  a  rent  or  license  fee.     It  differs  with  those 
who  gave  the  license  as  to  the  amount  which  it  is  hound  to 
pay.     The  other  parties  are  entitled  to  terminate  the  license 
if  the  rent  which  is  payable  be  not  paid,  and  there  is  nothing 
inequitable  in  the  assertion,  or  in  the  exercise,  of  that  right. 
No  rule  of  equity  is  involved  in  such  a  controversy.     Its  de- 
termination depends  solely  upon  a  question  of  fact,  upon  the 
ascertainment  of  which  the  legal  rights  of  the  complainant 
are  clear,  according  to  its  own  view  of  the  subject. 

It  would  be  a  novel  experiment,  if  a  tenant  were  to  come 
into  a  Court  of  equity  alleging  that  he  had  paid  or  otherwise 
satisfied,  or  been  discharged  from,  the  rent  reserved  in  his 
lease,  but  that  his  landlord  denied  the  fact  of  such  payment  or 
discharge  of  the  rent,  and  threatened  to  declare  his  election 
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to  terminate  the  tenancy  pursuant  to  the  option  reserved  in 
the  lease,  and  thereupon  to  ask  the  Court,  upon  proof  of  the 
facts  alleged  by  the  tenant,  to  adjudge  that  such  rent  is  paid, 
satisfied,  or  discharged,  and  enjoin  the  landlord  against  de- 
claring such  election.  The  Court  would  be  bound  to  say : 
Upon  the  fects  stated  by  you,  your  possession  cannot  be  dis- 
turbed, and,  if  the  landlord  declares  such  election  and  brings 
ejectment,  you  are  in  no  danger.  So,  here,  the  right  of  the 
defendant  and  the  other  companies  to  terminate  the  complain- 
ant's license,  if  the  sums  due  for  fees  are  not  paid,  is  a  clear 
legal  right.  Its  exercise  is  according  to  the  stipulations  ex- 
pressly assented  to  by  the  complainant,  and  was  distinctly 
contemplated  when  the  agreement  was  made.  There  is,  there- 
fore, nothing  inequitable  in  the  assertion  of  the  right  or  the 
threat  to  exercise  it,  and  it  would,  as  it  seems  to  me,  be  an 
imwarranted  interference  with  their  legal  rights  were  this 
Court  to  suspend  its  exercise. 

The  complainant's  position  is  not  unlike  that  of  any  other 
who  holds  title  upon  condition — he  must  perform  the  condi- 
tion at  his  peril — and  not  unlike  that  of  a  contracting  party 
who  will  be  unable  to  enforce  the  contract  against  the  other 
party  unless  he  has  on  his  part  performed  its  stipulations. 
On  a  dispute  arising  on  a  question  whether  the  conditions  are 
performed,  or  even  as  to  the  true  import  of  the  stipulations, 
they  cannot  come  into  a  Court  of  equity,  to  have  those  ques- 
tions settled,  in  order  to  save  them  from  the  consequences  of 
a  mistake  of  fact,  or  of  a  misconstruction  of  the  contract. 
So,  here,  I  think  a  bill  to  determine  the  meaning  of  the  license 
to  the  complainant,  if  that  were  doubtful,  which  is  not 
claimed,  or  to  ascertain  whether  the  defendant  and  the  other 
associated  companies  have  done  the  act  upon  which  the  right 
to  a  reduction  of  the  license  fee  arises,  and  thereupon  to 
decree  that  the  complainant  is  only  bound  to  pay  the  reduced 
rent,  cannot  be  sustained.  For  that  purpose  it  is  wholly  un- 
necessary, and  such  a  determination  is  not  called  for  by  any 
view  of  the  office  and  jurisdiction  of  a  Court  of  equity.  The 
suit  is,  in  substance,  an  endeavor  to  obtain  the  advice  of  this 
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Court,  to  enable  the  complainant  to  act  with  safety  in  his 
dealings  with  the  defendant  and  the  other  parties  to  the 
license,  in  a  matter  depending  solely  upon  legal  principles, 
in  order  that  it  may  not  omit  the  payment  of  the  stipulated 
rent  or  license  fee,  until  it  has  been  here  adjudged  that 
such  payment  is  not  necessary  to  the  preservation  of  the 
license. 

(2.)  The  objection,  that  the  Wheeler  &  Wilson  Manufac- 
turing Company  and  the  Grover  &  Baker  Sewing  Machine 
Company  are  not  made  parties  to  this  suit,  was  not  made  by 
the  defendant  by  demurrer,  plea,  or  answer.  If,  therefore, 
the  rights  and  interests  of  the  defendant  are  so  far  several 
and  distinct  from  those  of  the  other  two  companies,  that  a 
decree  can  be  made  granting  the  relief  sought  without  affect- 
ing the  rights  of  those  two  companies,  the  objection  should 
be  held  to  be  too  late.  {Story  v.  Livingston^  13  Pet.^  359, 
375,  and  cases  there  cited ;  Segee  v.  Thomds^  3  Blatchf,  C,  C, 
jR.j  11.)  On  the  other  hand,  where  a  final  decision  cannot  be 
made  between  the  parties  litigating  without  directly  affecting 
and  prejudicing  the  rights  of  others  not  made  parties,  the 
Court  cannot  proceed.  The  objection  can  be  taken  at  the 
hearing,  and  it  may,  and  ought  to  be,  raised  and  acted  upon 
by  the  Court  itself.  And,  where  the  case  cannot  be  thus 
decided  between  the  parties,  it  will  not  avail  to  suggest  that 
the  absentees  are  beyond  the  jurisdiction  of  the  Circuit  Court, 
or  have  such  residence  or  citizenship  that,  to  make  them  par- 
ties, would  defeat  that  jurisdiction.  {Mallow  v.  Hi/nde^  12 
Wheat.^  193 ;  Elmendorf  v.  Taylor^  10  Ti?.,  152,  and  cases 
therein  referred  to,  and  in  the  notes  ;  Story  v.  lAvingston,  13 
Pet^  375, 376.)  The  decision  in  the  case  of  West  v.  Ra/nddLl^ 
(2  Mdson^  181,  196),  is  in  no  conflict  with  these  cases. 

This  was  the  rule  befere  the  Act  of  Congress  of  February 
28th,  1839,  (5  If.  S.  Stat,  at  Large,  321),  which  provides,  that 
**  where,  in  any  suit  at  law,  or  in  equity,  commenced  in  any 
Court  of  the  United  States,  there  shall  be  several  defendants, 
any  one  or  more  of  whom  shall  not  be  inhabitants  of,  or 
found  within,  the  district  where  the  suit  is  brought,    *    *    * 


128  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Florence  Sewing  Machine  Go.  v.  The  Singer  Manafactaring  Go. 


it  shall  be  lawful  for  the  Court  to  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of  such  suit,  between 
the  parties  who  may  be  property  before  it ;  but  the  judgment 
or  decree  *  *  *  shall  not  conclude  or  prejudice  other 
parties,  not  regularly  served  with  process  *  *  *  and  the 
non-joinder  of  parties  who  are  not  so  inhabitants  *  *  * 
shall  constitute  no  matter  of  abatement,  or  other  objection  to 
said  suit."  But  the  effect  of  the  statute,  and  of  the  47th 
Rule  of  the  Supreme  Court  in  Equity,  containing  a  similar 
provision,  have  been  considered  by  the  Supreme  Court,  and 
it  is  held  by  that  Court,  in  the  language  of  Mr.  Justice  Nelson, 
in  Coiron  v.  MiUaudon,  (19  Mow.^  113, 116),  that  it  is  well 
settled,  that  neither  the  Act  of  Congress  of  1839,  nor  the  4:Yth 
Rule  of  the  Supreme  Court,  enables  the  Circuit  Court  to 
make  a  decree  in  a  suit  in  the  absence  of  a  party  whose  rights 
must  necessarily  be  affected  by  such  decree,  and  that  the 
objection  may  be  taken  at  any  time,  upon  the  hearing  or  in 
the  appellate  Court.  In  that  case,  the  absent  parties  were  out 
of  the  jurisdiction  of  the  Court,  and  that  was  assigned  in  the 
bill  as  a  reason  for  not  making  them  parties,  but  the  excuse 
was  held  unavailing.  In  Shields  v.  Barrow^  (17  JTow.,  130), 
this  statute  was  declared  to  be  no  more  than  a  legislative 
affirmance  of  the  rule  previously  established,  and  not  to  touch 
the  principle,  that  the  Court  could  not  adjudicate  directly 
upon  the  right  of  a  party  not  actually  or  constructively  before 
the  Court ;  and  the  case  of  Payne  v.  Hooky  (7  Wallace^  425), 
in  effect  affirms  these  decisions-  The  decision  in  The  North- 
ern Indiana  jB.  i?.  Co.  v.  The  Michigan  Central  S.  H.  Co.y 
(15  How,y  233),  as  stated  by  Mr.  Justice  McLean,  was  to  the 
like  effect,  when  there,  also,  the  reason  for  not  making  an 
absent  party  a  defendant  was,  that  to  make  such  party  a 
defendant  would  oust  the  jurisdiction.  These  cases  seem 
to  me  to  require  that  I  should  decline  to  make  the  decree 
prayed  for. 

In  Greene  v.  Siason^  (2  Curtis  C.  C.  J?.,  171),  on  demurrer 
to  a  bill,  the  Court  held,  that,  notwithstanding  the  Act  of 
1839,  the  Circuit  Court  could  not  proceed  in  a  suit  in  the 
nature  of  a  bill  to  redeem,  and  for  a  relinquishment  of  a 
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mortgage  interest,  unless  all  the  parties  beneficially  interested 
in  the  mortgage  were  parties,  and  that  their  being  out  of  the 
jnrisdiction  did  not  obviate  the  diflSculty — citing,  also,  Sagan 
T.  Walker,  (14  Bow.^  36,)  and  WUson  v.  City  Bank,  (3  Sumn.y 
422.)  Shields  v.  Barrow,  already  referred  to,  was  a  bill  to 
rescind  a  contract,  and  it  was  held  that  it  coold  not  be 
rescinded  in  part,  so  as  to  set  it  aside  as  to  the  parties  before 
the  Coart,  and  leave  it  in  full  force  as  to  persons  not  parties 
to  the  suit ;  and  that  if,  in  any  case,  that  could  be  done,  it 
must  be  a  case  in  which  the  rights  of  those  before  the  Court 
are  completely  separable  from  the  rights  of  those  who  are 
absent. .  In  the  case  of  Coiron  v.  MiUatidon,  (supra,)  where  it 
was  sought  to  set  aside  a  sale  of  mortgaged  premises  made  in 
proceedings  in  insolvency,  and  the  purchasers  were  defendants 
with  others,  but  the  mortgagees  were  not  parties,  the  Court 
held  that,  as  setting  aside  the  sale  might  affect  their  interests, 
they  were  indispensable  parties. 

In  this  suit,  the  complainant  seeks,  not  to  rescind  the 
agreement  in  question,  but  to  alter  and  change  its  otherwise 
import  and  obligation,  by  reason  of  alleged  acts  of  the  con- 
tracting parties  done  since  its  execution.  In  principle,  this  is 
tiie  same  as  if,  by  reason  of  facts  alleged,  it  was  sought  to 
rescind  it  altogether.  The  tliree  corporations  granted  to  the 
complainant  the  license  to  use  certain  inventions  upon  certain 
specified  terms  and  conditions,  and  the  complainant  agreed  to 
pay  to  these  corporations,  for  this  license,  a  specified  rent  or 
license  fee.  The  right  to  terminate  the  license  in  case  such 
rent  or  fee  was  not  paid  was  reserved,  and  was  to  be  at  the 
option  of  the  latter.  This  Court  is  now  asked  to  decree  a 
modification  of  that  agreement,  to  declare  that,  by  reason  of 
subsequent  events,  a  less  rent  or  fee  only  is  payable,  to  order 
the  defendant  to  reduce  such  rent,  and  to  enjoin  the  defendant 
and  its  agents,  servants,  and  confederates,  and  each  of  them, 
from  giving  the  notice,  during  the  pendency  of  the  suit,  of 
their  option  or  purpose  to  terminate  the  said  license.  Such 
relief  cannot  be  given  without  directly  affecting  the  absent 
parties,  any  more  than  the  agreement  could  be  declared  com- 
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pletely  rescinded.  It  touches  their  property  and  rights  under 
the  license.  It  would  disable  the  three  to  assert  the  right 
reserved  to  them  to  terminate  the  license,  or  to  proceed  there- 
after against  the  complainant  for  infringing  the  patents.  The 
rights  of  the  absent  companies,  inseparably  connected  with 
the  right  of  the  defendant,  are  the  very  subject  in  contro- 
versy. The  case  is  not  like  many  actions  brought  against  one 
of  two  or  more  parties  jointly  liable  to  pay  money,  in  which 
the  whole  may  be  collected  from  either,  and  in  which,  contem- 
poraneously with  the  foregoing  decisions,  the  Court  have  held 
that  the  action  could  be  sustained  against  those  who  are 
within  the  jurisdiction.  There,  a  recovery  establishes  the 
obligation  of  the  defendant  to  pay  the  debt,  and  only  leaves 
the  question  of  contribution  to  be  settled  without  prejudice 
to  the  absent  parties  by  reason  of  the  judgment.  Here,  the 
object  and  effect  of  the  decree  sought,  is  to  destroy  the  right 
of  the  three  companies  to  enforce  their  agreement,  and  assert 
their  rights  to  the  inventions  in  question  as  against  the  com- 
plainant. 

If  it  were  possible  to  decree  that,  as  to  the  present  de- 
fendant, an  abatement  from  a  possible  one-third  of  the  license 
fee  should  be  made  without  prejudice  to  the  right  of  the  three 
corporations  to  terminate  the  license  if  the  residue  be  not 
paid,  there  might  be  some  plausibility  in  the  claim  to  8u6h 
decree ;  but  the  interest  and  property  of  the  three  corpora- 
tions under  the  agreement  is  essentially  joint,  and  the  Court 
cannot,  in  this  action,  settle  the  respective  shares  of  the  several 
corporations  therein. 

(3.)  These  considerations  render  it  unnecessary,  and 
perhaps  improper,  that  I  should  discuss  the  proofs  taken 
upon  the  contested  question  of  fact  chiefly  discussed  on  the 
hearing,  whether  such  a  license  has  been  given  by  the  three 
corporations  as  entitles  the  complainant  to  a  reduction  in  the 
stipulated  patent  rent  or  license  fee.  * 

If  it  had  appeared,  that,  upon  proo&,  such  as  have  been 
produced  in  this  case,  it  had  been  adjudged  by  Mr.  Justice 
Nelson,  that  the  specimen  machine,  the  making  and  sale  of 
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which  was  licensed  by  these  corporations  to  the  Davis  Sewing 
Machine  Company,  was  an  infringement  of  A.  B.  Wilson's 
patent  for  the  four-motion  feed,  called  also  the  drop  feed,  I 
should  greatly  hesitate  to  act  npon  a  diflferent  view  of  the  sub- 
ject, but  should  prefer  to  rest  upon  the  opinion  of  that  greatly 
esteemed  and  experienced  Judge  as  an  authority.  A  decision 
not  upon  pleadings  and  proo&,  but  a  decision  or  opinion  on  a 
motion  for  an  injunction,  can  be  hardly  claimed  to  settle  the 
question.  Its  influence  in  this  case  is  rather  to  be  derived 
from  its  force  as  an  admission  by  the  three  corporations  that 
it  was  such  an  infrmgement. 

But,  if  that  be  conceded,  it  does  not  follow,  by  necessity, 
that  the  Davis  machine  contains  what  has  ever  been,  or  is  now 
known  as,  a  "  drop  feed ; "  and  there  is  much  evidence  to  the 
contrary.  It  would  be  going  a  great  way  to  say  that  every 
feeding  apparatus  which  infringes  the  Wilson  or  Fitzgerald 
patent  is,  ex  vi  termini^  a  drop  feed.  I  do  not,  however, 
intend  to  go  any  farther,  nor  to  express  any  opinion  upon  the 
question,  whether,  upon  all  the  proofs,  the  complainant  has 
shown  that  the  three  corporations  have  granted  a  license  for  a 
drop-feed  shuttle  sewing  machine  or  not.  Entertaining  the 
opinions  I  have  expressed,  I  could  make  no  decree  based 
upon  the  affirmative  of  that  question.  And  I  think  it  just 
to  leave  both  the  parties  to  their  legal  rights,  unaffected  by  a 
decree  herein  based  upon  any  decision  of  that  question. 

For  the  reasons  stated,  the  bill  should  be  dismissed 


The  Uioted  States  vs.  Riohabd  B.  Caldwell. 

The  defendant  was  indicted  'for  bribing  an  officer  of  the  United  States.  He 
pleaded  tiiat  be  was  brought  into  the  jurisdiction  of  the  Court  on  a  charge 
of  forgery,  under  an  extradition  treaty,  and  that  such  offence  of  bribery  was 
not  within  the  treaty.  On  demurrer  to  the  plea:  Held,  that  the  plea  was 
bad. 

(Before  Bmniov,  J.,  Southern  District  of  New  York,  January  8d,  1871.) 
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Benediot,  J.  This  case  comes  before  the  Court  upon  a 
demurrer  to  tlie  plea.  The  prisoner  has  been  indicted  for  the 
offence  of  bribing  an  officer  of  the  United  States.  To  this- 
indictment  the  defendant  pleads,  that  this  Court  ought  not  to 
take  cognizance  of  the  offence  in  the  indictment  specified^ 
because^at  the  time  when  he  was  arrested  and  brought 
within  the  jurisdiction  of  this  Court,  he  was  a  resident  of 
Prescott,  in  the  Province  of  Ontario,  Dominion  of  Canada^ 
and  was  brought  into  the  jurisdiction  of  this  Court  on  a 
charge  of  forgery,  under  the  provisions  of  the  treaty  between 
her  Britannic  Majesty  and  the  United  States  of  America, 
commonly  called  the  Ashburton  treaty,  ratified  August  9th, 
1842,  providing  for  the  extradition  of  persons  charged  with 
certain  offences,  and  the  offence  specified  in  said  indictment 
is  not  one  of  the  offences  mentioned  in  the  said  treaty,  and 
this  Court  has  no  jurisdiction  in  the  premises.  To  this  plea 
the  Government  demurs,  and  thus  the  question  is  raised^ 
whether  the  facts  set  forth  in  the  plea  are  sufficient  to  oust 
this  Court  of  jurisdiction  to  try  the  defendant  for  an  offence 
otherwise  conceded  to  be  within  its  cognizance. 

On  the  part  of  the  defence,  reliance  is  placed  upon  sundry 
cases  in  the  tribunals  of  this  State,  which  furnish,  it  iSr 
claimed,  a  support  to  the  proposition  of  the  defence,  that 
this  Court  has  jurisdiction  of  the  person  of  the  prisoner  for 
a  single  purpose  only,  namely,  his  trial  for  the  crime  for 
which  he  was  extradited.  The  cases  referred  to  are  civil 
cases,  wherein  the  service  of  the  warrant  of  arrest  was  set 
aside  by  the  Court  on  motion,  because  it  appeared  that  the 
plaintiff  in  the  action  had  resorted  to  fraud  to  procure  the 
presence  of  the  defendant  within  the  territorial  jurisdiction 
of  the  Court,  in  order  that  he  might  cause  his  arrest.  Such 
cases  do  not  furnish  a  rule  applicable  in  criminal  prosecu- 
tions, nor  do  I  find  any  case  where  a  warrant  of  arrest  of  a 
person  charged  with  crime  at  the  instance  of  the  people,  has 
been  set  aside,  because  of  deceit  practiced  to  bring  the 
accused  within  the  reach  of  the  warrant. 

But,  if  the  same  rule  were  applicable  in  criminal  prosecu- 
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tioBB  and  in  civil  aotdons,  and  if  the  question  here  arose  on  a 
motion  to  set  aside  the  arrest,  instead  of  on  a  plea  to  the 
jurisdiction,  I  am  of  the  opinion  that  the  relief  could  not  be 
granted,  for  the  reason  that  the  person  of  the  prisoner  is  not 
within  the  jurisdiction  of  the  United  States  by  virtue  of  any 
warrant  issued  out  of  this  or  any  Court.  The  prisoner  was 
brought  within  the  jurisdiction  of  the  United  States  by 
▼irtne  of  a  warrant  of  the  Executive  authority  of  a  foreign 
<}ovemment,  upon  the  requisition  of  the  Executive  Depart- 
ment of  the  Government  of  the  United  States ;  and,  while 
abuse  of  extradition  proceedings,  and  want  of  good  faith 
in  resorting  to  them,  doubtless  constitute  a  good  cause  of 
complaint  between  the  two  Governments,  such  complaints  do 
not  form  a  proper  subject  of  investigation  in  the  Courts, 
however  much  those  tribunals  might  regret  that  they  should 
have  been  permitted  to  arise.  To  hold  otherwise,  would,  in 
a  case  like  the  present,  permit  a  person  accused  of  crime  to 
put  the  Government  on  trial  for  its  dealings  with  a  foreign 
power.  In  the  present  case,  there  is  hardly  room  for  the 
charge  that  the  extradition  proceedings  against  the  accused 
were  in  bad  faith,  inasmuch  as  the  records  of  this  Court 
«how  an  indictment  duly  found  against  the  accused  for  the 
crime  by  reason  of  which  his  extradition  was  granted.  But, 
whether  extradited  in  good  faith  or  not,  the  prisoner,  in  point 
of  fact,  is  within  the  jurisdiction  of  the  Court,  charged  with 
a  crime  therein  committed;  and  I  am  at  a  loss  for  even  a 
plausible  reason  for  holding,  upon  such  a  plea  as  the  p^ent, 
that  the  Court  is  without  jurisdiction  to  try  him.  Th^  ques- 
tion appears  to  me  to  be  not  one  of  jurisdiction  of  the  Court, 
but  rather  of  privilege  from  arrest ;  and  I  cannot  say  that 
the  fact,  that  the  defendant  was  brought  within  the  jurisdic- 
tion by  virtue  of  a  warrant  of  extradition  for  the  crime  of 
forgery,  aflfbrds  him  a  legal  exemption  from  prosecution  for. 
other  crimes  by  him  committed. 

I  may  add,  that  the  case  of  Heilbronn,  which,  so  far  as  I 
know,  is  not  reported,  probably  affords  a  precedent  for  the 
action  of  the  Government  in  the  present  case.  Heilbronn 
was  delivered  by  the  Government  of  the  United  States  to 
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the  Government  of  Great  Britain,  npon  a  charge  of  forgery- 
When  the  facts  ont  of  which  the  charge  arose  were  proved 
before  the  Comniissioner,  the  ground  taken  in  his  behalf  was^ 
that  the  crime  committed  was  not  forgery,  but  embezzlement* 
The  Commissioner  held  otherwise,  and  the  prisoner  was 
extradited;  but,  upon  his  arrival  in  Great  Britain,  he  was 
there  indicted  and  convicted  of  embezzlement,  upon  the  same 
facts  which  had  been  claimed  before  the  Commissioner  to 
show  forgery.  That  case  presented,  therefore,  the  point  now 
taken  here ;  but,  whether  it  was  taken  upon  th&  trial  in  Great 
Britain,  I  do  not  know.  I  do  not,  therefore,  refer  ta-  the 
caae  as  an  authority,  but  simply  notice  it,  as,  perhaps,  a  pre- 
cedent. 

The  demurrer  must  be  held  to  be  well  taken,  but  the  de- 
fendant has  leave  to  withdraw  his  plea,  and  enter  a  plea  of 
not  guilty. 

Jf'oah  Davis,  {Disiriet  Attorney^  for  the  United  States. 

WiUiam  H.  Antkon,  for  the  defendant. 


The  United  States  vs,  Eamon  S.  Latorre. 

An  indictment,  under  §  44  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U,  £C 
Stat,  at  Large^  689,)  purporting  to  charge  the  offence  of  secreUng  property 
by  the  debtor,  with  intent  to  prevent  it  from  coming  into  the  possession  o€ 
his  assignee  in  bankruptcy,  will  be  qnashed,  where  it  merely  a^ers  the  com- 
mencement of  proceedings  in  inyoluntary  bankruptcy  pursuant  to  the  Act, 
without  describing  the  proceedings  except  by  the  names  of  the  petitioning- 
creditors,  and  the  words,  "  pnrsoant  to  the  Act,"  and  without  naming  the-- 
Court,  or  the  time,  or  the  place  where  the  proceedings  were  institated. 

(Before  Bsnsdiot,  J.,  Southern  District  of  New  York,  January  6th,  1871.) 

This  case  came  before  the  Court  on  a  motion  to  quash 
an  indictment.     The  indictment  was  framed  under  section 


JANUARY,   1871.  135 


The  United  States  v.  Latorre. 


44  of  the  Bankruptcy  Act  of  March  2d,  1867,  (14  V.  8.  Stat. 
cut  Large,  639,)  which  declares,  "  that,  from  and  after  thepas- 
sage  of  this  Act,  if  any  debtor  or  bankrupt  shall,  after  the 
commencement  of  proceedings  in  bankruptcy,  secrete  or  con- 
ceal any  property  belonging  to  his  estate,  *  *  *  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  assignee 
in  bankruptcy,  or  to  hinder,  impede  or  delay  either  of  them 
in  recovering  or  receiving  the  same,  *  *  *  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
of, in  any  Court  of  the  United  States,  shall  be  punished  by 
imprisonment,  with  or  without  hard  labor,  for  a  term  not 
exceeding  three  years." 

The  first  count  alleged,  that,  after  the  passage  of  an  Act, 
entitled  ''An  Act  to  establish  a  uniform  system  of  bank- 
ruptcy," the  accused,  being  then  and  there  a  debtor  or  a 
bankrupt,  within  the  true  intent  and  meaning  of  the  said 
Act  of  Congress,  and  after  the  commencement  of  proceedings 
in  bankruptcy,  which  had,  then  and  there,  under  and  pursu- 
ant to  the  Act  aforesaid,  been  commenced  against  him  by 
certain  of  his  creditors,  to  wit,  Samuel  H.  Cornell  and  Charles 
J.  Cane,  secreted  and  concealed  certain  property,  (describing 
it  with  a  degree  of  certainty,)  with  intent  to  prevent  the  said  , 
money,  bank-bills  and  merchandize  from  coming  into  the 
possession  of  the  assignee  in  bankruptcy  in  the  said  proceed- 
ings, with  intent  to  hinder  and  delay  the  said  assignee  in 
bankruptcy  of  said  Latorre,  in  recovering  and  receiving  the 
same,  and  against  the  dignity  of  the  United  States  and  the 
force  of  the  statute  of  the  said  United  States  in  such  case 
made  and  provided.  There  were  several  other  counts  in  the 
indictment,  which  were  similar  in  respect  to  the  averment 
which  was  here  called  in  question. 

Benjanvm  F.  Sawyer,  for  the  defendant. 

Ambrose  H.  Purdy,  {Assistant  District  Attorney,)  for  the 
United  States. 

BsNEDicr,  J.    Many  objections  have  been  taken  to  the 
counts  of  this  indictment,  but  I  consider  it  necessary  to  pass 
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upon  only  one  of  them  here ;  and  that  is,  that  a  mere  aver- 
ment of  the  commencement  of  proceedings  in  bankruptcy, 
pursuant  to  the  Act,  without  in  anj  way  describing  the  pro- 
ceedings, except  bj  the  names  of  the  creditors,  and  the  words, 
^^  pursuant  to  the  Act,"  is  insufficient.  This  objection,  which 
is  applicable  to  all  the  counts  of  the  indictment,  is  fatal. 

While  it  is  conceded,  that,  in  describing  statutory  offences, 
it  is,  in  general,  sufficient  to  follow  the  words  of  the  statute, 
and  it  is  equally  true,  that  the  strict  rules  held  applicable  to 
felonies  are  not  applicable  to  those  offences  against  the  United 
States  which  are  by  law  declared  to  be  misdemeanors,  it  is 
none  the  less  true,  that  an  indictment  for  a  misdemeanor 
must  state  an  offence,  and  must  convey  to  the  accused  the 
information  necessary  to  enable  him  to  make  his  defence. 
The  present  indictment  does  not  do  that.  It  does  not  state 
a  time,  nor  a  place,  nor  a  tribunal  before  which  the  alleged 
proceedings  in  bankruptcy  were  taken,  subsequent  to  which, 
and  with  reference  to  which,  the  accused  made  the  alleged 
conveyance  of  his  property.  It  neither  alleges  any  adjudica- 
tion or  proceedings  in  bankruptcy  before  a  Court  of  competent 
jurisdiction,  nor  does  it  set  forth  any  facts  from  which  the 
Court  can  see  that  any  Court  had  jarisdiction  of  the  proceed- 
ings alluded  to.  The  gist  of  the  offence  created  by  the  44th 
section  of  the  bankrupt  Act,  is  a  conveyance  with  intent  to 
keep  property  from  an  assignee  in  bankruptcy,  and  the 
offence  cannot  be  committed  unless  proceedings  in  bank- 
ruptcy have  been  commenced  in  a  Court  of  competent  juris- 
diction,  in  which  an  assignee  can  be  appointed;  but  this 
indictment  fails  to  aver  such  proceedings.  It  does  not  even 
aver  proceedings  in  any  Court.  There  might  have  been  pro- 
ceedings in  bankruptcy  commenced  by  the  creditors  named, 
against  the  accused,  on  more  than  one  occasion,  and  before 
more  Courts  than  one ;  but  this  indictment  gives  the  accused 
no  clue  by  which  to  determine  with  reference  to  which  pro- 
ceedings the  charge  of  fraudulent  conveyance  is  made. 

For  this  reason,  therefore,  I  am  of  the  opinion  that  the 
indictment  is  deficient  and  must  be  quashed. 
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The  MAinTFAOTUBEBs'  National  Bank  of  Chicago 
Edward  Baagk  and  Edward  Baaok,  Junior.     In  Equitt. 

A  bankiiig  corporatioii,  incorporated  under  the  Act  of  Jane  8d,  1864,  (18  V,  8, 
BtaL  at  Lar^e,  101,)  and  "  located,"  under  the  proviMons  of  that  Act,  at 
Chica^,  Illinois,  can  sue,  in  thia  Court,  a  defendant  who  is  a  citizen  of 
New  York. 

An  allegation  in  a  biB  in  a  suit  in  equity  brought  in  this  Court  by  such  corpora- 
tion, as  plaintiff,  that  it  is  "  a  citiien  of  the  State  of  Illinois,  and  located  and 
residing  and  doing  business  in  the  <dty  of  Chicago,  in  said  State,"  and  that 
the  defendant  is  a  citizen  of  New  York,  is  sufficient,  under  the  1 1th  section  of 
the  Act  of  September  24th,  1789,  (1  U.  8.  Stat,  at  Larpe,  78,)  to  give  thia 
Court  jurisdiction  of  the  suit 

(Before  Blatohvobd,  J.,  Southern  District  of  New  York,  January  10th,  1871.) 

Blatohford,  J.  The  bill  in  this  case  describes  the  plain- 
tifb  as  ^^  The  Manufacturers'  ^N'ational  Bank,  of  Chicago,  Illi- 
nois, a  banking  corporation,  incorporated  and  existing  under 
and  by  virtue  of  an  Act  of  the  Congress  of  the  United  States, 
entitled  *  An  Act  to  provide  a  national  currency,  secured  by 
a  pledge  of  United  States  bonds,  and  to  provide  for  the  cir- 
culation and  redemption  thereof,'  approved  June  3d,  1864, 
and  having  capacity  to  sue  by  the  above  title,  and  a  citizen  of 
the  State  of  Illinois,  and  located  and  residing  and  doing  busi- 
nes  in  the  City  of  Chicago,  in  said  State."  It  describes 
the  defendants  as  citizens  of  the  State  of  New  York.  The 
allegations  of  the  bill  as  to  the  incorporation  and  location  of 
the  plain ti&  are  admitted  by  stipulation.  The  plaintiffs 
move  for  an  injunction  and  the  appointment  of  a  receiver  in 
the  case,  and  the  question  arises,  whether,  on  the  allegations 
of  the  bill,  thus  admitted,  with  the  fact  that  the  allegation  of 
the  bill  as  to  the  citizenship  of  the  defendants  is  not  denied 
by  the  answers,  this  Court  has  jurisdiction  of  the  suit. 
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The  8th  section  of  the  Act  of  June  3d,  1864,  (13  U.  S.  Stat, 
at  Zarge,  101,)  under  which  the  plaintiffs  are  incorporated, 
provides,  that  every  association  formed  pursuant  to  the  provis- 
ions of  the  Act  shall  he  a  body  corj)oratc,  and  may  have  a 
corporate  seal,  and  shall  have  succession  by  the  name  desig- 
nated in  its  organization  certificate,  and  may,  by  such  name, 
"  sue  and  be  sued,  complain  and  defend,  in  any  Court  of  law 
and  equity,  as  fiilly  as  natural  person^."  The  effect  of  this 
provision  is  not  to  give  to  the  corporation  the  right  to  sue, 
or  the  capacity  to  be  sued,  in  every  Court  within  the  United 
States,  whether  State  or  Federal,  or  to  give  to  every  such 
Court  jurisdiction  over  every  suit  v^hich  may  be  brought  in 
it,  wherein  the  corporation  is  plaintiff  or  defendant.  Its  only 
proper  effect  is,  to  provide  that  the  corporation,  when  it  has 
come,  or  been  brought,  as  a  suitor,  into  a  Court  which  has 
jurisdiction  of  the  suit,  shall  staud  in  Court,  in  all  respects,  in 
the  same  position,  as  regards  its  own  rights  or  the  rights  of 
others  against  it,  as  to  the  subject  matter  of  the  suit,  in  which 
a  natural  person,  who  is  a  suitor  in  such  Court,  can  stand. 
The  question,  as  to  the  proper  Court  in  which  the  suit  is  to 
be  brought,  in  respect  of  jurisdiction,  is  left  to  be  deter- 
mined by  other  provisions  of  law.  If  a  natural  person  had 
brought  this  suit,  in  this  Court,  against  the  defendants,  as 
citizens  of  New  York,  he  would  have  been  obliged  to  aver 
himself  to  be  a  citizen  of  some  State  other  than  New  York, 
the  bill  being  what  is  known  as  a  creditor's  bill,  founded  on  a 
judgment  at  law,  and  praying  for  equitable  relief.  Therefore, 
so  far  as  the  provisions  of  section  8  of  the  Act  are  concerned, 
the  plaintiffs  must  show,  by  the  averments  of  their  bill,  juris- 
diction of  this  suit  by  this  Court,  by  showing  proper  citizen- 
ship in  the  parties. 

There  is  no  other  provision  of  the  Act,  which  can  be  cited 
as  giving  to  this  Court  jurisdiction  of  this  suit.  The  57th 
section,  even  if,  under  the  dictum  of  Mr.  Justice  Swayne,  in 
Kennedy  y.  Gibson,  (8  WaUa^e,  498,  506,)  it  be  held  to  refer 
to  suits  by  national  banks  as  well  as  to  suits  against  them, 
relates  only  to  suits  to  be  brought  in  Courts  of  the  United 
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States  held  within  the  district  in  which  the  bank  is  established^ 
and  does  not  affect  the  question  of  the  jurisdiction  of  tiiis  Court 
in  this  suit.  Such  jurisdiction,  in  order  to  be  sustained,  must, 
therefore,  appear,  bj  the  averments  of  the  bill,  to  be  brought 
within  that  provision  of  the  11th  section  of  the  Judiciary  Act 
of  September  24:th,  1789,  (1  U.  S.  Stat  at  Zarge^  78,)  which 
gives  to  this  Court  original  cognizance  of  all  suits  of  a  civil 
nature,  in  equity,  where  the  matter  in  dispute  exceeds,  e:(clu- 
sive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  and 
the  suit  is  between  a  citizen  of  the  State  where  the  suit  is- 
brought  and  a  citizen  of  another  State. 

The  averment  in  the  bill,  that  the  plaintiff  corporation  is> 
a  Citizen  of  the  State  of  Illinois,  is,  in  and  of  itself,  not  suffi- 
cient to  show  jurisdiction,  as  a  corporation  cannot  be  a  citizen 
of  a  State,  in  tiie  sense  in  which  that  word  is  used  in  the  Con- 
stitution of  the  United  States.  (7%^  Lafayette  Ins.  Go.  v. 
French^  18  Howard^  404 ;  Covington  Drawbridge  Co.  v.  Shep- 
herd^ 20  Id.^  227, 233,  234.)  The  substance  of  the  averments 
in  the  bill  in  regard  to  the  status  of  the  plaintiffs  is,  that  they 
are  a  banking  corporation,  incorporated  under  the  Act  of  Con- 
gress named ;  that  their  members  are  authorized  to  sue  by  the 
title  given  to  the  corporation ;  that  the  corporation  is  located 
and  does  business  at  Chicago,  in  the  State  of  Illinois ;  and  that, 
therefore,  the  real  plaintiffs,  the  members  of  the  corporation,, 
must  be  regarded,  on  such  averments,  as  citizens  of  the  State 
of  Illinois. 

The  various  decisions  of  the  Supreme  Court  in  cases  of 
suits  in  the  Federal  Courts  by  and  against  corporations  ere- 
ated  by  the  laws  of  the  States,  where  the  jurisdiction  de- 
pended on  the  citizenship  of  the  parties  to  the  suit,  are  re- 
viewed in  the  opinion  given  by  that  Court  in  the  case  of  Ohio 
<6  Mississippi  R.  R.  Co.  v.  Wheder^  {I  Black.  286.)  The  law 
is  there  stated  to  be  settled,  that,  where  a  corporation  is  cre- 
ated by  the  laws  of  a  State,  the  legal  presumption  is,  that  its 
members  are  citizens  of  such  State ;  that  a  suit  by  or  against 
such  corporation  in  its  corporate  name  must  be  presumed  to 
be  a  suit  by  or  against  citizens  of  the  State  which  created  the 
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corporation ;  and  that  no  averment  or  evidence  to  the  con- 
trary is  admissible,  for  the  purpose  of  v^ithdrawing  the  suit 
from  the  jurisdiction  of  a  Court  of  the  United  States.  In  the 
case  of  Cowlea  v.  Meroer  County^  (7  WaUace^  118, 121,)  the 
rule  is  thus  stated  :  ^^A  corporation  created  bj  the  laws  of  a 
State,  and  having  its  place  of  business  within  that  State,  must, 
for  the  purposes  of  suit,  be  regarded  as  a  citizen,  within  the 
meaning  of  the  Constitution  giving  jurisdiction  founded  upon 
<$itizenship."  This  rule,  however,  does  not,  ex  vi  termmij 
cover  the  case  of  a  corporation  created  bj  an  Act  of  Congress. 

The  argument  urged  against  a  jurisdiction  in  this  case 
drawn  from  citizenship  is,  that,  as  the  corporation  is  created 
by  the  United  States,  the  only  legal  presumption  that  can  be 
<irawn  is,  that  its  members  are  citizens  of  the  United  States ; 
and  that  there  is  no  presumption  that  they  are  citizens  of  the 
State  in  which  the  corporation  is  located. 

With  a  view  to  the  consideration  of  the  question  raised,  it 
will  be  necessary  to  examine  the  statutory  provisions  in  re- 
spect to  the  location  of  banking  associations.  The  6th  section 
of  the  Act  of  1864  provides,  that  the  organization  certificate 
of  every  association  for  carrying  on  the  business  of  banking, 
formed  under  the  Act,  (and  which,  by  the  execution  of  such 
certificate,  becomes,  under  the  8th  section,  a  body  corporate,) 
shall  specify  the  place  where  the  operations  of  discount  and 
deposit  of  the  association  are  to  be  carried  on,  designating  the 
State,  territory,  or  district,  and  also  the  particular  county  and 
city,  town  or  village.  The  4ith  section  provides,  that  any 
bank  incorporated  or  organized  under  a  law  of  a  State  may, 
by  authority  of  such  Act  of  Congress,  become  a  national  as- 
sociation, under  tlie  provisions  of  such  Act,  by  the  name  pre- 
scribed in  an  organization  certificate,  such  as  is  required  by 
such  Act,  to  be  executed  by  a  majority  of  its  directors,  the  cer- 
tificate declaring  that  the  owners  of  two-thirds  of  the  capital 
stock  have  authorized  the  directors  to  make  such  certificate, 
and  '^  to  chauge  and  convert  the  said  bank  or  banking  in- 
stitution into  a  national  association  under  this  Act;"  and 
that,  on  a  compliance  with  certain  provisions  prescribed  in 
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that  seetion,  the  association  shall  be  held  and  regarded  as  an 
association  tinder  the  Act  There  is,  therefore,  no  difference, 
in  regard  to  its  statas,  between  an  association  formed  under  the 
Act  and  one  converted  into  a  national  association  under  the 
Act.  In  each  case,  it  must  be  regarded  as  holding  its  corpo- 
rate existence  under  and  by  virtue  of  the  Act. 

What,  then,  are  the  consequences  of  the  fixing  of  place 
provided  for  in  the  6kh  section  ?  The  8th  section  provides^ 
that  the  usnal  business  of  the  association  shall  be  transacted 
at  an  office  or  banking  house  ^^  located ''  at  the  place  specified 
in  its  organization  certificate.  The  9th  section  provides,  that 
at  least  three-fourths  of  the  directors  shall  have  resided  in  the 
State  in  which  the  association  is  "  located,"  one  year  next  pre- 
ceding their  election  as  directors,  and  be  residents  of  the  same 
during  their  continuance  in  office.  The  10th,  15th,  18th,  and 
42d  sections  speak  of  the  association  as  being  ^^  located  "  in  a 
city,  town  or  county.  The  30th  section  speaks  of  the  laws  of 
the  State  where  the  bank  is  "  located."  The  34th  section 
speaks  of  the  place  where  the  association  is  '^  established." 
The  41st  section  speaks  of  taxes  imposed  '^  by  or  under  State 
authority  at  the  place  where  such  bank  is  located."  The  word 
"place,"  in  this  41st  section,  is  declared,  by  the  Act  of  Feb- 
ruary 10th,  1868,  (15  U.  S.  S£at.  at  Large,  34,)  to  mean,  "  the 
State  within  which  the  bank  is  located."  This  Act  of  1868 
also  provides,  that  the  legislature  of  each  State  may  deter- 
mine and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  national  banks  "  located  "  within  said  State,  and  that  the 
shares  of  any  national  bank  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  such  bank  is 
"  located."  The  60th  section  of  the  Act  of  1864  provides,, 
that  an  association  may  apply  to  the  "  nearest "  jCircuit,  or 
District  or  Territorial  Court  of  the  United  States,  in  certain 
cases,  to  enjoin  the  comptroller  of  the  currency.  The  67th 
section  provides,  that  suits,  actions  and  proceedings  against 
any  association  under  the  Act  may  be  had  in  any  Circuit,  Dis- 
trict or  Territorial  Court  of  the  United  States  held  within  the 
district  in  which  the  association  may  be  ^^  established,"  or  in 
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any  State,  county  or  municipal  Court  in  the  county  or  city 
in  which  the  association  is  ^'located,"  having  jurisdiction 
in  similar  cases,  provided  that  all  proceedings  to  enjoin  the 
comptroller  under  the  Act  shall  be  had  in  a  Circuit,  District 
or  Territorial  Court  of  the  United*  States  held  in  the  district 
in  which  the  association  is  ^'  located." 

The  21st  section  of  the  Act  of  1864,  as  amended  by  the 
Act  of  March  3d,  1865,  (13  TI.  S.  Stat,  at  La/rge^  498,)  provides, 
that,  of  the  three  hundred  millions  of  dollars  of  circulating  notes 
authocized  to  be  issued,  one  hundred  and  fifty  millions  of  dollars 
fihall  be  apportioned  to  associations  in  the  States,  in  the  District 
of  Columbia,  and  in  the  territories,  according  to  representative 
population ;  and  that  the  remainder  shall  be  apportioned  by 
the  Secretary  of  the  Treasury  among  associations  formed  in 
the  several  States,  in  the  District  of  Columbia  and  in  the  ter- 
ritories, having  due  regard  to  the  existing  banking  capital, 
resources  and  business  of  such  States,  districts  and  territories. 
The  Act  of  July  12th,  1870,  (16  If.  S.  Stat,  at  La/rge,  251,) 
provides  (§  1,)  that  fifty  four  millions  of  dollars  in  notes  for 
circulation  may  be  issued  to  national  banking  associations,  in 
addition  to  the  three  hundred  millions  of  dollars,  and  shall 
be  ftimished  to  banking  associations  organized  or  to  be  organ- 
ized in  those  States  and  territories  having  less  than  their  pro- 
portion under  the  apportionment  contemplated  by  the  Act  of 
1865,  before  referred  to,  and  that  a  new  apportionment  of  such 
increased  circulation  shall  be  made  as  soon  as  practicable,  based 
upon  the  census  of  1870.  The  6th  section  of  the  Act  of  1870 
provides  for  "  a  more  equitable  distribution  "  of  the  national 
banking  currency,  by  withdrawing  circulating  notes  from  bank- 
ing associations  organized  in  States  having  a  circulation  exceed- 
ing that  provided  for  by  the  Act  o%  1865,  and  issuing  a  like 
amount  of  notes  to  banking  associations  organized  in  States 
and  territories  having  less  than  their  proportion,  the  intention 
being,  as  declared  by  the  section,  that  ^^  the  circulation  so 
withdrawn  shall  be  distributed  among  the  States  a'nd  terri- 
tories having  less  than  their  proportion,  so  as  to  equalize  the 
same."    The  7th  section  of  the  Act  of  1870  provides,  that, 
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after  the  12th  of  Jannarj,  1871,  any  banking  association 
"  located  "  in  any  State  having  more  than  its  proportion  of 
circulation  may  be  removed  to  any  State  having  less  than  its 
proportion  of  circulation,  under  such  rules  and  regulations  as 
the  comptroller  of  the  currency,  with  the  approval  of  the 
Secretary  of  the  Treasury  may  require. 

It  is  quite  apparent,  from  all  these  statutory  provisions, 
that  Congress  regards  a  national  banking  association  as  being 
"located"  at  the  place  specified  in  its  organization  certificate. 
If  such  place  is  a  place  in  a  State,  the  associatipn  is  ]ocated 
in  the  State.  It  is,  indeed,  located  at  but  one  place  in  the 
State,  but,  when  it  is  so  located,  it  is  regarded  as  located  in 
the  State.  The  requirement,  that  at  least  three  fourths  of 
the  directors  of  the  association  shall  be  residents,  during  their 
continuance  in  office,  in  the  State  in  which  the  association  is 
located,  especially  indicates  an  intention  on  the  part  of  Con- 
gress to  regard  the  association  as  belonging  to  such  State. 
Three  fourths  of  the  legal  representatives  of  the  unknown 
associates  forming  the  corporation,  with  which  representa- 
tives any  person  dealing  with  the  corporation  must  deal,  are 
required  to  reside  in  the  State  where  the  corporation  is 
"  located."  The  reasons  so  forcibly  stated  in  the  opinion  of 
the  Court  in  the  case  of  Marshall  v.  Baltimore  cfe  Ohio  JS. 
JR.  Co.,  (21  Bbwardy  314,  326  to  329,)  why  a  grant  of  power 
by  competent  authority  to  certain  associated  persons  to  act 
by  representatives  and  to  sue  and  be  sued  in  a  collective  or 
corporate  name,  should  not  be  allowed  to  prejudice  any  right 
of  those  dealing  with  such  persons,  apply  as  fully  to  the  case 
of  a  bank  created  by  Federal  authority  and  located  in  a  par- 
ticular State,  as  to  one  created  by  State  authority  and  located 
in  the  State  which  created  it.  The  view  taken  by  the  Court 
ia  that  case  was,  that  the  persons  using  the  corporate  name  of 
a  corporation  created  by  a  State  may  be  justly  presumed  to 
be  resident  in  the  State  which  is  the  necessary  hahitat  of  the 
corporation  ;  that  the  presumption  arising  from  the  hahitat  of 
a  corporation  created  by  a  State  in  the  place  of  its  creation, 
is  conclusive  as  to  the  residence  or  citizenship  of  those  who 
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use  the  corporate  name,  and  exercise  the  faculties  conferred 
by  it ;  that  the  right  of  choosing  an  impartial  tribunal  is  a 
privilege  of  no  small  practical  importance,  and  more  espe- 
cially in  cases  where  a  distant  plaintiff  has  to  contend  with 
the  power  and  influence  of  great  numbers,  and  the  combined 
wealth  wielded  by  corporations  in  almost  every  State ;  and 
that  it  is  of  importance,  also,  to  corporations  themselves,  that 
they  should  enjoy  the  same  privileges  in  other  States,  where 
local  prejudices  or  jealousy  might  injuriously  affect  them. 
The  principle  has  been  settled  ever  since  the  case  of  Louis- 
viUe  H,  a.  Co.  V.  ZetsoTij  (2  Howwrd^  497,)  that,  where  a  cor- 
poration is  created  by  the  laws  of  a  State,  the  legal  presump- 
tion is  that  its  members  are  citizens  of  such  State.    Where  a 
corporation  is  created  by  competent  authority — authority  as 
competent,  within  a  given  State,  to  create  such  corporation 
and  to  locate  it  in  such  State,  as  is  tbe  State  itself — and  a 
location  and  JicMtat  within  such  State,  and  not  elsewhere,  is 
given  by  the  creating  authority,  to  such  corporation,  there  is 
no  reason  why  the  legal  presumption  should  not  be  that  the 
members  of  such  corporation   are  citizens  of  such   State, 
within  the  meaning  of  the  2d  section  of  the  3d  article  of  the 
Constitution,  and  of  the  11th  section  of  the  Judiciary  Act  of 
1789.    The  presumption,  in  the  case  of  a  corporation  created 
by  a  State,  is  only  arrived  at  by  presuming  the  members  of 
the  corporation  to  be  citizens  of  the  United  States,  and  to 
be  residents  in  the  State,  and,  therefore,  under  the  decision 
in  Oaasies  v.  Ballon^  (6  Peters^  761,)  citizens  of  the  State. 
The    members    of  a    corporation   created    by  the    United 
States,  and  located  in  a  particular  State,  in  the  manner  and 
to  the  extent  in  which  national  banking  associations  are 
located  in  particular  States,  may  as  properly  be  presumed  to 
be  citizens  of  the  United  States  and  residents  in  the  State 
where  the  corporation  is  located,  so  as  thereby  to  be  citizens 
of  such  State,  as  the  members  of  a  corporation  created  by  a 
State  may  be  presumed  to  be  citizens  of  the  United  States, 
and  residents  in  the  State  creating  it,  and  in  which  it  is 
located,  and,  therefore,  citizens  of  such  State. 
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Bat,  it  is  urged  that  the  legislation  of  Congress  shows  an 
intention  not  to  confer  upon  national  banking  associations  the 
right  to  sue  in  the  Federal  Courts.     The  first  national  bank- 
ing law  was  passed  February  25th,  1863,  (12  U.  S.  Stat,  at 
Large^  665,)  and  was  repealed  by  the  62d  section  of  the  Act 
of  June  3d,  1864.    The  59th  section  of  the  Act  of  1863  pro- 
vided, that  ^^  suits,  actions  and  proceedings  by  and  against 
any  association  under  this  Act  may  be  had  in  any  Circuit, 
District  or  Territorial  Court   of  the  United  States,  held 
within  the  district  in  which  such  association  may  be  estab- 
lished."    The  corresponding  section,  the  57th,  of  the  Act  of 
1864  provides,  that  '^  suits,  actions  and  proceedings  against 
any  association  under  this  Act  may  be  had  in  any  Circuit, 
District  or  Territorial  ^ourt  of  the  United  States,  held 
within  the  district  in  which  such  association  may  be  estab- 
lished, or  in  any  State,  county  or  municipal  Court  in  the 
county  or  city  in  which  said  association  is  located,  having 
jurisdiction  in  similar  cases."    It  is  urged  that  this  legislation 
indicates  an  intention  that  national  banking  associations  shall 
not  come  into  the  Federal  Courts  as  plainti£&,  although  they 
may  be  brought  into  those  Courts  as  defendants.    But,  inde- 
pendently of  the  view  taken  of  the  57th  section  of  the  Act 
of  1864,  in  the  opinion  given  by  Mr.  Justice  Swayne  in  the 
case  oi  Kennedy  Y.  CHhson^  (before  cited,)  it  may  well  be,  said, 
that  the  object  of  that  section  is  to  enable  a  suit  to  be  brought 
against   a  bank  in  any  Federal  Court  held  in  the  district 
where  the  bank  is  established,  without  reference  to  the  citi- 
zenship of  the  plaintiff  in  the  suit.     Under  the  decision  in 
the  case  of  Osbom  v.  The  Bank  of  the  United  States^  (9 
Wheaton^  738,)  such  a  suit  is  a  case  arising  under  a  law  of  the 
United  States,  within  the  meaning  of  the  Constitution,  the 
bank  being  incorporated  by  a  law  of  the  United  States,  and 
it  is  competent  for  Congress  to  confer  jurisdiction  over  it 
on  the  Federal  Courts.    But,  the  jurisdiction  is  expressly 
confined,  by  the  57th  section,  to  suits  brought  in  a  Federal 
Court,  held  in  the  district  where  the  bank  is  established. 
Under  it,  however,  these  plaintiffs,  a  national  bank,  could 
VOL  vm. — 10 
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bring  a  suit  in  this  Court  against  a  national  bank  establiehed 
in  this  districts  The  section  embraces  any  plaintiff  who  has 
capacity  to  sue  at  all  in  any  Court.  If  these  plaintiffs  can 
sue  another  national  bank  in  this  Court,  it  is  difiScult  to  see 
why  they  should  not  be  allowed  to  sue  in  this  Court  defend- 
ants who  are  citizens  of  New  York.  I  can  perceive  no  evi- 
dence, in  the  legislation  referred  to,  that  Congress  intended 
that  this  Court  should  not  assume  the  jurisdiction  invoked  in 
this  suit. 

So,  too,  the  provision  in  the  2d  section  of  the  Act  of  July 
27th,  1868,  (15  U.  S.  Stat,  at  La/rge^  227,)  withholding  from 
banking  corporations  organized  under  a  law  of  the  United 
States,  the  privilege  conferred  by  that  Act  on  other  corpora- 
tions organized  under  a  law  of  the  u  nited  States,  of  remov- 
ing into  a  Federal  Court  certain  suits  brought  against  it, 
cannot  be  regarded  as  affecting  the  question  of  original  juris- 
diction involved  in  this  case. 

I  am,  therefore,  satisfied,  that  the  averments  of  the  bill 
are  sufficient  to  show  jurisdiction,  and  that  this  Court  has 
jurisdiction  of  this  suit.  On  the  merits,  the  plaintiffs  are 
entitled  to  the  receiverships  and  the  injunction  i^ked  for  in 
their  notice  of  motion,  so  far  as  concerns  the  property  speci- 
fied in  the  first  and  second  clauses  of  such  notice ;  but,  inas- 
much ,as  such  property  exceeds  the  amount  of  the  plaintiffs' 
claim,  the  receiverships  and  injunction  will  be  di8chai*ged  on 
the  furnishing  to  the  plaintiff  of  satisfactory  security  for  the 
payment  of  their  claim,  if  they  shall  recover  in  the  suit.  An 
order  will  be  settled,  on  notice,  embodying  proper  pro- 
visions. 

JFranois  C.  Barlow^  for  the  plaintiffs. 

Clarence  A.  Seward  and  Pierre  C.  Talmanj  for  the  de- 
fendants. 
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"William  Benchley  vs.  William  "W.  Gelbekt. 
Albion  D.  Cubtioe  vs.  William  C.  Stores. 
William  W.  Hill  vs.  William  C.  Stores. 

An  Action  commenced  in  a  State  Court  against  a  Commisdoner  of  the  Circuit 
Conrt  of  the  United  States,  to  recover  back  money  alleged  to  have  been  ille- 
gally exacted  by  him  as  costs  and  fees,  in  a  criminal  proceeding  before  him, 
cannot  be  removed  into  this  Conrt  by  certiorariy  under  section  67  of  the  Act  of 
July  18th,  1866,  (14  V,  8.  SUU,  at  Large,  171,)  which  provides  for  the  removal 
of  suits  commenced  against  an  officer  of  the  United  States  appointed  under, 
or  acting  by  authority  of,  the  internal  revenue  law,  on  account  of  any  act 
done  under  color  of  his  office,  Ac. 

(Before  Woodkuff,  J.,  Northern  District  of  New  York,  January  17th,  1871.) 

WooDEUFF,  J.  The  above-named  three  actions  were  com- 
menced before  a  justice  of  the  peace  for  the  county  of 
Monroe,  to  recover  back  money  alleged  to  have  been  paid  to 
the  defendants  respectively  by  the  several  plaintiffs,  as  and 
for  costs  and  fees,  upon  an  arrest  of  the  plaintiffs  severally 
nnder  warrants  issued  by  the  def^dants,  as  Commissioners  of 
the  Circuit  Court  of  the  United  States,  and  which  money  is 
claimed  to  have  been  illegally  exacted  from  the  plaintiffs. 
In  two  only  of  the  cases  had  pleadings  been  filed,  showing 
the  nature  of  the  cause  of  action.  In  the  other,  a  summons 
to  answer  to  a  money  demand  had  been  issued  and  returned, 
and  no  further  step  taken,  but  the  certiorari^  as  prayed  out 
by  the  defendants,  alleges,  in  substance,  that  the  cause  of 
action  was  the  same  as  in  the  other  cases.  !N^o  injustice  can 
be  done  to  the  defendants  in  assuming  that  the  three  are 
alike.  Indeed,  they  were  so  treated  by  the  counsel,  on  the 
hearing. 

The  defendant  in  each  suit .  prayed  a  certiorari^  and  the 
same  appears  to  have  been  issued  by  the  clerk,  in  pursuance 
of  section  67  of  the  Act  to  reduce  internal  taxation,  &c., 
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passed  July  ISth,  1866,  (14  U,  8.  Stat,  at  Large,  171.)  It  is 
not  objected  that  a  petition  for  the  writ,  complying  with  the 
requirements  of  that  section,  accompanied  by  the  certificate 
of  counsel,  was  not  duly  presented  to  the  clerk.  As  neither 
party  has  laid  the  petition  before  me,  I  assume  that  it  con- 
formed to  the  statute.  The  certiorari  was  directed  to  the 
justice  of  the  peace  before  whom  the  actions  were  pending, 
and  he  has  returned  the  proceedings  therein  to  this  Court,  in 
obedience  to  the  writ ;  and  thereupon  the  plaintiff  respect- 
ively move  "  for  an  order  quashing  or  superseding  the  said 
writ  of  certiorari^  and  remanding  the  proceedings,  process, 
and  pleadings  *  *  for  trial  on  some  day  to  be  named  in 
the  said  order."  The  ground  of  the  motion  is,  that  this  Court 
has  no  jurisdiction  of  the  actions  thus  sought  to  be  removed, 
and  that  the  same  were  not  subject  to  removal  into  this 
Court. 

The  removal  of  these  cases  to  this  Court  cannot  be  sus- 
tained by  the  provisions  of  the  3d  section  of  the  Act  of 
March  2d,  1833,  (4  U.  S.  Stat,  at  Largey^ZZ^)  which  related 
to  the  laws  for  the  collection  of  import  duties,  and  acts  done 
under  or  by  color  thereof,  as  the  same  was  extended  by  sec- 
tion 50  of  the  Act  to  provide  internal  revenue,  &c.,  passed 
June  30th,  1864,  (13  U.  /^^  Stat,  at  Large,  241,)  for  the  ob- 
vious reason,  that  section  50  of  that  Act  was  repealed  by 
section  68  of  the  Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at 
Large,  173,)  {Philadelphia  v.  The  Collector,  5  WaUace,  720 ; 
Ihe  Assessor  v.  Osbomes,  9  WaRace,  567) ;  and  all  jurisdic- 
tion derivable  therefrom  ceased  on  such  repeal.  The  only 
authority  which  can  be  plausibly  suggested  is  the  section  of 
the  internal  revenue  law  above  referred  to,  in  pursuance  of  • 
which  the  certiorari  was  apparently  issued,  namely,  section 
67  of  the  Act  of  July  13th,  1866.  That  section  provides  for 
a  removal  to  this  Court  of  any  suit  or  prosecution  commenced 
in  a  State  Court,  against  any  officer  of  the  United  States  ap- 
pointed under,  or  acting  by  e.uthority  of,  the  internal  revenue 
law,  *  *  *  on  account  of  any  act  done  under  color  of  his 
office,  &c.,  &c.   I  am  clearly  of  opinion,  that  this  Act  does  not 
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Jtt  all  apply  to  CommisBioners  appointed  by  tbe  Circuit  Court, 
and  acting  as  examining  and  committing  magistrates,  in  the 
arresting  and  holding  to  bail  for  offences  against  the  laws  of 
the  United  States.  They  are  neither  appointed  under  the 
internal  revenue  laws,  nor  did  they  act  in  the  matter  which 
gave  rise  to  the  present  litigation  by  authority  of  that  law. 
Their  authority  is  derived,  and  their  appointment  is  made, 
under  previous  statutes.  That  authority  relates  to  all  offences 
against  the  laws  of  the  United  States.  They  act  ^^  by  author- 
ity "  of  the  Acts  warranting  their  appointment  and  declaring 
their  jurisdiction  and  powers,  although  the  offences  with 
which  they  deal  may  be  declared  such  by  various  other 
statutes.  The  statute  declaring  an  offence  is  not  the  source 
of  their  authority.  The  authority  is  general,  to  deal  with 
all  offences,  and  their  jurisdiction  is  not  derived  from  the 
last  named  statutes.  If  their  authority  rested  upon  the 
statute  which  defined  an  offence,  they  would  exercise  their 
ofSce  at  a  hazard  which  would  deter  suitable  persons  from 
exerdsii^g  the  office  at  all.  For,  if  jurisdiction  depended  upon 
the  statute  declaring  the  offence,  then  power  to  arrest  would 
be  dependent  upon  the  question  of  fact,  whether  an  offence 
under  that  statute  had  been  committed ;  and,  if  the  offence 
was  not  proved,  then,  the  condition  upon  which  the  power 
depended  failing,  it  would  be  difficult  to  protect  them  against 
actions  for  false  imprisonment  in  any  case  in  which  a  party 
arrested  was  not  proved  guilty.  They  exercise  their  office  at 
no  such  hazard.  Whether  an  offence  against  the  laws  of  the 
United  States  has  been  committed,  is  the  subject  of  their 
enquiry,  and  their  authority  to  make  that  enquiry  and  to 
hold  a  party  arrested  therefor,  exists  independently  of  any 
particular  statute  defining  offences.  Whether  an  offence  has 
been  committed  may  depend,  as  in  the  present  cases,  upon 
the  provisions  of  the  internal  revenue  law,  but  those  pro- 
visions are  not  the  law  under  which  they  are  appointed,  nor 
by  authority  of  which  they  act  in  the  matter.  In  short,  the 
officers  contemplated  by  section  67  of  the  Act  of  1866,  are 
officers  whose  authority  to  perform   their  official  duties  is 
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derived  from  the  internal  revenue  law,  either  by  appointment 
or  by  other  express  authority  conferred  by  it.  In  the  dis- 
cbarge of  their  official  duty,  to  whatever  that  duty  relates, 
they  act  under  that  law  and  under  its  protection.  This  is 
gathered  not  only  from  the  language  of  the  particular  section, 
but  also  from  the  language  and  manifest  intent  of  the  Acts  of 
1833  and  of  1864.  The  legislation  of  1833  was  for  the  pro- 
tection of  officers  of  the  customs ;  that  of  1864  and  1866  for 
the  protection  of  internal  revenue  officers  and  their  sub- 
ordinates. 

There  can,  I  think,  be  no  necessity  for  such  a  removal,  but, 
if  there  seems  to  be  occasion,  it  is  not  provided  for.  If  the 
moneys  received  by  the  defendants  in  these  actions  were 
received  in  the  due  discharge  of  official  duty,  as  magistrates, 
their  defence  is  perfect  and  will  be  sustained ;  and,  if  any  law 
of  the  United  States  should  be  violated  by  a  refusal  to  pro- 
tect them  against  an  illegal  claim,  which  is  not  probable,  they 
can  have  a  reversal  in  a  higher  Court. 

I  am  constrained  to  say  that  the  Circuit  Court  has  no 
jurisdiction  of  these  actions,  and  the  writ  of  certiorari  must 
be  dismissed  and  the  proceedings  be  remanded. 

John  M.  Dunning^  for  the  plaintiffs. 

George  J.  Sica/rd,  for  the  defendants. 


Isaac  H.  Wbight,  Assignee  in  Bankbuptoy  of  Lyman 
K.  Hitchcock  and  Samuel  K.  Place 

0 

James  Johnson. 

Where  an  assignee  in  bankruptcy,  in  the  declaration  in  an  action  of  trover 
brought  by  him,  undertakes  to  set  out  in  detail  the  manner  in  which  he 
chums  to  have  become  the  owner  of  the  property  which  is  the  subject  of  the 
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rait,  by  alleging  the  proceedings  in  bankruptcy,  he  most  allege  an  adjudica- 
tion of  bankrnptcy,  or  bis  declaration  will  be  held  bad,  in  substance,  on 
demurrer. 
An  adjudication  of  bankruptcy  is  an  essential  prerequisite  and  precedent  con- 
dition of  the  power  of  the  register,  under  section  14  of  the  bankruptcy  Act 
of  March  2d,  1867,  (14  U,  8.  Stat,  at  Large,  622,)  to  make  an  assignment  of 
the  estate  of  the  bankrupt  to  an  assignee. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  January  17th,  1871.) 

Woodruff,  J.  The  action  herein  is  trover.  It  is  brought 
to  a  hearing  upon  certain  demurrers  of  the  defendant  to  some 
of  the  plaintiflf 's  replications  to  the  defendant's  special  pleas, 
and  upon  demurrers  of  the  plaintiff  to  some  of  the  defend- 
ant's rejoinders  to  other  replications  of  the  plaintiff.  These 
pleadings  an<l  demurrers,  and  the  particulars  thereof,  it  is  not 
necessary  to  notice  further  or  to  express  any  opinion  thereon. 

The  plaintiff  correctly  insists,  that,  "  as  a  settled  rule  of 
pleading,  judgment  on  demurrer  will  pass  against  the  party 
guilty  of  the  first  error  in  substance."  This  rule  is  fatal  to 
him,  in  the  present  case.  He  has  seen  fit  to  set  out  in  detail 
the  manner  in  which  he  claims  to  have  become  the  owner  of 
the  property  tor  the  conversion  of  which  the  action  is  brought. 
I  express  no  opinion  upon  the  question  whether  it  was  neces- 
sary that  he  should  do  so,  or  on  the  question  whether,  if  he 
attempted  to  allege  the  proceedings  in  bankruptcy,  he  should 
have  stated  the  contents  of  the  petition  to  the  District  Court, 
or  of  the  schedule  and  inventory  annexed  thereto,  with  greater 
particularity.  Not  being  advised  to  aver  property  in  the 
goods  generally,  and  rely  thereon,  he  alleges  the  presentation 
of  a  petition  by  Hitchcock  and  Place,  with  schedule  and  in- 
ventory, (with  so  much  of  particularity  as  the  pleader  deemed 
necessary,)  and  then  avers  the  issuing  of  a  warrant  by  a 
register  in  bankruptcy,  notice  to  creditors,  a  meeting  of  cred- 
itors, the  choice  of  the  plaintiff  as  assignee,  and  the  execution, 
by  the  register  in  bankruptcy,  of  an  assignment  of  the  prop- 
erty of  Hitchcock  and  Place  to  him  as  such  assignee.  It  is 
not  averred  that  Hitchcock  and  Place  have  been  adjudged 
bankrupt. 
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I  am  not  called  upon  to  deny,  that  the  jurisdiction  of  the 
District  Court  in  bankruptcy  is  general  over  that  subject,  so 
that,  (when  it  is  necessary  to  state  and  rely  upon  its  proceed- 
ings,) after  the  allegation  of  such  facts  as  give  to  that  Court 
jurisdiction  of  the  parties,  it  is  sufficient  to  allege,  taUter 
.procesBum  fuit^  as  to  all  intermediate  steps,  down  to  the 
particular  act  of  the  Court  which  it  is  material  to  aver.  But, 
if  the  plaintiff  undertakes  to  set  out  the  proceedings  to  sus- 
tain the  act  of  the  register  in  making  an  assignment  of  the 
property  of  other  persons  to  the  plaintiff,  he  must  state  such 
proceedings  as  authorized  the  assignment.  Here,  the  plaintiff 
makes  title,  not  by  transfer  from  the  former  owners,  Hitch- 
cock and  Place,  but  by  a  transfer  made  to  him  by  a  register 
in  bankruptcy,  without  averring  that  Hitchcock  and  Place 
have  ever  been  adjudged  bankrupt.  Section  11  of  the  bank, 
rupt  law  provides,  that  the  filing  of  the  described  petition, 
schedule  and  inventory  shall  be  an  act  of  bankruptcy,  and 
that  the  petitioner  shall  be  adjudged  a  bankrupt.  Then,  and 
not  until  then,  the  warrant  issues,  notice  to  creditors  is  given, 
an  assignee  is  chosen  and  qualified,  and,  when  there  is  no 
opposing  interest,  the  register,  by  section  14,  is  authorized  and 
directed  to  assign  the  estate,  real  and  personal,  of  the  bank- 
rupt, to  the  assignee. 

I  am  of  opinion,  that  the  *ad judication  that  the  petitioners 
are  bankrupt,  is  an  essential  prerequisite  and  precedent  con- 
dition of  the  power  of  the  register  to  make  any  such  assign- 
ment. True,  the  filing  of  the  petition  is  an  act  of  bank- 
ruptcy, but  the  adjudication  is  the  judicial  ascertainment  iCnd 
declaration  of  the  fact,  that  the  petitioners  are  legally  bank- 
rupt, upon  which  all  the  subsequent  proceedings  are  founded. 
It  is  the  act  by  which  the  Court  takes  hold  of  the  subject- 
matter,  applies  to  it  its  jurisdiction,  and  gives  legal  effect  to 
what  the  statute  declares  to  be  an  act  of  bankruptcy.  Until 
that  adjudication,  I  perceive  no  doubt  that  the  petitioner  may 
withdraw  his  application,  and  nothing  further  be  done  there- 
in, as  a  voluntary  application. 

The  plaintiff's  endeavor  herein  to  show  actual  ownership 
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of  the  goods  by  Betting  out  the  proceedings  on  which  he 
relies  to  establish  title,  therefore,  fails.  If  he  choose  to  set 
ont  the  manner  in  which  he  acquired  title,  his  declaration 
should  show  that  the"  proc^dings  are  such  as  make  the  trans- 
fer to  him  legal  and  valid. 

Judgment  must,  therefore,  be  ordered  for  the  defendant, 
hut  with  leave  to  the  plaintiff  to  amend  his  declaration,  on 
the  usual  terms. 


Starbuck  <&  Swwyer^  for  the  plaintiff. 
Bemo/rd  JSagley^  for  the  defendant. 


Gabbibl  L.  Smith,  Assignee  of  the  Cascade  Ma^jtctfao 

TTjEiNO  CoMPAjrr,  of  Penn  Yann 

CoE  S.  Buchanan  and  othebs.    In  EQurrr. 

After  the  filing  of  a  petition  in  inyolnntary  bankraptcy,  no  person  can  acquire 
any  interest^  by  a  receiverehip  created  by  a  State  Court,  or  otherwise,  in 
the  property  of  the  debtor,  which  the  decree  in  bankruptcy  will  not  displace 
or  override. 

A  creditor,  with  reasonable  cause  to  believe  that  a  corporation,  his  debtor,  was 
insolvent,  sued  it,  in  a  State  Court,  with  a  view  to  secure  payment,  without 
regard  to  other  creditors,  and  whether  the  latter  were  paid  or  not»  knowing, 
that,  if  he  obtained  payment  in  full,  it  must  be  at  the  expense  of  other  cred- 
itors, who  could  not  be  paid  in  full,  and  that,  if  he  succeeded,  he  would  secure 
a  preference :  Hdd,  that  a  preference  obtained  by  such  suit  could  be  set 
aside  at  the  suit  of  the  assignee  in  bankruptcy  of  the  corporation. 

(Before  Woodruw,  J.,  Northern  District  of  New  York,  January  18tb,  1871.) 

This  was  a  bill  filed  by  an  assignee  in  bankruptcy  to  set 
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aside  the  apparent  lien  of  certain  judgment  ereditora  npon 
the  estate  of  the  bankrupt. 

a 

Oeorge  Gorham^  for  the  plaintiff. 

Banga^  Sedgwick  <&  North^  for  the  defendants. 

On  deciding  this  case,  Woodruff,  J.,  stated  his  opinion 
orally,  in  substance,  as  follows : 

The  defendants  herein,  before  the  debtor  was  decreed  a 
bankrupt,  and  before  the  petition  therefor  was  filed  by  other 
creditors,  prosecuted  suits,  and  recovered  judgments,  and 
caused  executions  to  be  issued  and  levied  on  certain  personal 
property  of  the  bankrupt,  and  commenced  proceedings  sup- 
plementary to  execution  in  a  State  Court,  and  procured  the 
appointment  of  a  receiver  of  certain  choses  in  action  of  the 
bankrupt.  On  the  petition  of  other  creditors,  filed  September 
9th,  1869,  a  decree  in  involuntary  bankruptcy  was,  on  the 
24th  of  September,  1869,  obtained,  and,  afler  this,  the  re- 
ceivership aforesaid  was  extended  by  the  State  Court  to  all 
the  property  of  the  bankrupt.  The  proceeding  for  the  last 
named  extension  was  begun  before  the  filing  of  the  petition 
of  the  creditors,  and  the  assignee  in  bankruptcy  was  not 
thereafter  made  a  party  thereto. 

The  appointment  of  the  assignee  in  bankruptcy  relates 
back,  and  gives  to  him  title  to  all  the  estate  real  and  per- 
sonal, legal  and  equitable,  rights,  interests  and  things  in 
action  which  belonged  to  the  debtor  on  the  presentation  of  the 
petition.  I  find,  therefore,  no  room  for  hesitation  in  saying, 
that,  from  and  after  the  filing  of  the  petition,  the  defendants 
could  acquire  no  interest,  by  receivership  or  otherwise,  in  the 
property  of  the  debtor,  which  the  decree  in  bankruptcy 
would  not  displace  or  override,  and  that,  therefore,  the  de- 
fendants are,  on  that  ground,  entitled  to  no  benefit  or  advan- 
tage, as  against  the  plaintiff,  from  anything  done  under  the 
orders  of  the  State  Court,  made  after  the  petition  fo  the  cred- 
itors was  presented. 

But  this  discrimination  is  not  necessary.    I  am  constrained 
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to  find,  as  facts,  that  every  step  of  the  proceeding  by  the  de- 
fendants, from  and  including  the  time  of  the  commencement 
of  their  suits  against  their  debtor,  was  done  with  reasonable 
cause  to  believe,  and  with  actual  apprehension,  if  not  actual 
belief,  that  their  debtor  was  insolvent.    That  debtor  is  a  cor- 
poration, and  the  defendants  acted  in  the  further  belief,  that 
the  officers  of  the  corporation  were  either  fraudulently  dis- 
posing of  or  appropriating  its  property,  or  that  they  were 
paying  other  creditors  in  preference  to  the  defendants.    The 
defendants,  with  such  reason  to  believe  that  the  debtor  was 
insolvent,  had,  therefore,  reason  to  believe  that  the  conduct 
of  the  debtor,  in  neglecting  to  make  payment  of  its  debts,  in 
submitting  to  suit,  and  in  neglecting  to  take  the  steps  con- 
templated by  the  bankrupt  law  for  the  proper  and  equal 
benefit  of  all  its  creditors,  according  to  the  plain  intent  and 
purpose  of  that  law,  was  acting  in  fraud  of  the  law  itself. 
The  defendants  commenced  and  prosecuted  their  suits  and 
all  the  proceedings  therein,  with  a  view  to  secure  payment, 
without  regard  to  other  creditors,  and  whether  the  latter  were 
paid  or  not.     They  knew,  that,  .if  they  obtained  payment  in 
full,  it  must  be  at  the  expense  of  other  creditors  who  could 
not  be  paid  in  full,  and  that,  if  they  succeeded,  they  would 
secure  a  preference.    In  this  condition  of  things,  if  the  debtor 
had  paid  them  the  money,  such  payment  would  have  been  an 
act  of  bankruptcy,  and  the  plaintiff  would  be  entitled  to 
recover  it  back  from  them.    How,  then,  can  they  be  per- 
mitted to  secure  it  by  legal  proceedings,  and  their  debtor 
suffer  those  proceedings  to  be  prosecuted  to  full  and  final 
effect,  without  taking  measures  to  be  declared  a  voluntary 
bankrupt,  and  the  preference  accomplished  in  that  mode 
be  permitted  to  stand  against  the  other  creditors,  against  the 
title  of  the  assignee,  and  against  the  fundamental  principle  of 
the  bankrupt  law  and  that  which  it  aims  to  secure,  namely, 
the  equal  distribution  of  the  property  of  the  bankrupt  among 
his  creditors,  jpro  rata  t 

It  is  true,  that,  until  the  debtor  commits  an  act  of  bank- 
ruptcy, any  creditor  may  lawfully  sue  him  and  proceed  to 
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jadgment,  execution,  levy  and  sale.  It  is  also  time,  that 
mere  insolvency  is  not  declared  bankruptcy,  in  such  sense 
that  ^he  creditor  can  obtain  an  involuntary  decree  against 
him.  But,  every  such  suit  against  an  insolvent  is  prosecuted 
subject  to  the  consequence,  that,  if  the  debtor  suffers  the 
plaintiff  to  obtain  any  advantage,  by  judgment,  or  otherwise, 
over  the  other  creditors,  that  will  be,  of  itself,  an  act  of  bank- 
ruptcy, and  all  such  advantage  obtained  by  the  creditor 
having  reasonable  cause  to  believe  the  debtor  to  be  insolvent, 
must  give  way  to  the  rights  of  the  assignee.  This  is,  of 
course,  subject  to  the  qualification  which  the  39th  section  of 
the  Act  implies,  namely,  that  the  other  creditors  file  their 
petition  within  six  months. 

There  must  be  a  decree  according  to  the  prayer  of  the  bill 
of  complaint. 


In  r«  Thomas  H.  Neill. 

Under  g  20  of  the  Act  of  Febmarj  24Ui,  1864,  (IS  U,  8,  Stat.  tU  Leargt,  10,) 
and  §  6  of.  the  Act  of  July  4th,  1864,  (/d,  880.)  the  power  of  dischargiog 
from  service  in  the  army  of  the  IJoited  States  minors  under  the  age  of  eight- 
een years,  is  taken  away  from  the  Courts  and  is  confided  wholly  to  the  Sec- 
retary of  War;  and  the  whole  power  of  discharge  is  thereby  given  to  the 
Secretary  of  War  in  regard  to  minors,  whatever  their  ages  when  they  enlisted 
or  when  they  apply  for  discharge. 

A  State  Court,  Judge  or  officer  is  without  jurisdiction  to  release  a  soldier,  on 
habecu  corpus,  when  it  appears,  prima  facte,  that  he  is  held  to  service  in  the 
army  by  an  officer  acting  under  the  authority  of  the  United  States  and  claim- 
ing to  hold  him  as  an  enlisted  soldier. 

In  return  to  such  writ,  such  officer  is  not  bound  to  produce  the  body  of  the  sol- 
dier. 

Under  the  statute  of  New  York,  (2  /?.  B.,  666,  §  82,)  a  return  to  a  writ  of  KaheoM 
corpus  issued  by  a  State  Judge,  need  not  be  verified  by  oath,  when  such  re- 
turn is  made  by  an  officer  of  the  army  of  the  United  States. 

Where  such  officer,  for  not  producing  the  body  of  the  soldier,  and  for  not  mak- 
ing a  sworn  retur^  to  the  writ,  was  imprisoned  for  contempt,  by  the  State 
Courts  this  Court,  on  a  writ  of  habeas  corpus,  discharged  him  from  imprison- 
ment. 
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Sacli  power  of  diwhaige  exists  under  g  7  of  the  Act  of  March  2d,  1888,  (4  U, 
&  8taL  ai  Large,  684,)  and  §  1  of  the  Act  of  February  6th,  1867,  (14  Id, 
S8S.) 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  January  27th,  1871.) 

Blatchfobd,  J.  On  the  .4th  of  January,  1871,  a  petition 
was  presented  to  the  Honorable  John  H.  McCunn,  a  Judge 
of  the  Superior  Court  of  the  city  of  New  York,  by  one  John 
Casey.  The  petition  set  forth,  that  the  said  Casey  ^'is  at 
present  restrained  of  his  liberty  at  Fort  Columbus,  a  military 
depot,  in  the  port  of  New  York ;  that  said  John  Casey  is  a 
minor  and  under  the  age  of  twenty-one  years ; "  and  that 
'^  the  cause  or  pretence  of  such  imprisonment  and  restraint, 
according  to  the  best  knowledge  and  belief  of  your  petitioner, 
is,  that  said  John  Casey,  while  such  minor  as  aforesaid,  en* 
listed  in  the  United  States  army,  at  the  city  of  New  York,  on 
or  about  the  23d  day  of  December,  1870,  without  the  knowl- 
edge or  consent  of  his  parents,  who  are  both  living."  The 
petition  prayed,  tliat  a  writ  of  habeas  corpris  might  issue,  di- 
rected "  to  the  officer  in  command  of  said  Fort  Columbus,  in 
said  port  of  New  York,  commanding  him  to  produce  the  body 
of  said  John  Casey."  The  Judge  to  whom  the  petition  was 
presented,  acting  as  an  officer  authorized  to  perform  the  duties 
of  a  Justice  of  the  Supreme  Court  at  Chambers,  (2  i?.  /9.,  564, 
§  23,  stibd.  2,)  granted  a  writ  of  habeas  corpus,  on  the  4th  of 
January,  1871,  directed  to  "  the  officer  in  command  of  Fort 
Columbus,  a  military  depot  in  the  port  of  New  York,  Gen- 
aral  Neill,"  commanding  him  to  produce  the  body  of  John 
Casey,  together  with  the  time  and  cause  of  his  imprisonment 
and  detention,  before  the  said  Judge,  in  the  said  Superior 
Court,  on  the  9th  of  January,  1871.  The  writ  was  issued  and 
duly  served. 

The  time  for  making  return  to  the  writ  was  extended  by 
the  attorney  for  Casey  until  the  11th  of  January,  1871. 
On  that  day.  General  Neill  made  to  the  Judge  who  issued 
the  writ  a  written  return,  signed  by  him,  but  not  verified  by 
his  oath,  in  the  following  words :  "  Head-Quarters,  Principal 
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Depot  General  Kecruiting  Service,  Fort  Columbus,  New  York 
Harbor,  January  llth,  1871.  To  the  Honorable  John  H. 
McCunn,  Judge  of  the  Superior  Court  of  the  city  of  New 
York.  Sir,  I  have  the  honor  to  make  return  to  the  within 
writ  of  habeas  corpus^  issued  in  the  case  of  John  Casey,  a 
private  soldier  in  the  service  of  the  United  States,  that  the 
said  John  Casey  is  a  regular  enlisted  soldier,  and  held  to  serv- 
ice in  the  army  of  the  United  States,  by  virtue  of  said  enlist- 
ment ;  that  the  said  John  Casey  was  regularly  enlisted  into 
the  service  of  the  United  States,  according  to  the  laws  govern- 
ing the  recruiting  service  for  enlisting  recruits,  by  his  signing 
the  proper  statement  or  declaration  required  for  recruits  to 
take,  and  that  the  paper  here  annexed,  marked  A,  is  one  of 
the  duplicate  enlistment  papers  in  the  case  of  the  said  John 
Casey ;  that  the  oath  was  regularly  administered  by  an  officer 
authorized  to  administer  oaths,  and  that  the  recruit  was  regu- 
larly examined  by  the  surgeon  appointed  for  that  purpose ; 
that,  under  the  decisions  of  the  Judge  Advocate  General  of 
the  Army,  it  is  not«my  duty  to  produce  the  body  of  said  John 
Casey  in  Court ;  that  such  declination  and  denial  of  the  juris- 
diction of  your  Honor  is  a  matter  of  official  duty,  and  not 
from  any  disrespect  or  contempt  of  your  Honorable  Court. 
Your  attention  is  respectfully  invited  to  the  enclosed  extract 
from  the  Digest  of  Opinions  of  the  Judge  Advocate  General 
of  the  Array,  (published  by  authority,)  and  points  of  law, 
which  constitute  the  precedents  on  which  this  return  is  based. 
I  am,  sir,  very  respectfully,  your  obedient  servant,  Thos.  H. 
Neill,  Lt.-Col.  6th  U.  S.  Cavalry,  and  Bvt.-Brigadier  General 
U.  S.  A.,  Commanding  Depot." 

Annexed  to  the  return  were  what  purported  to  be  copies 
of  the  enlistment  papers  referred  to  in  the  return.  Among 
them  was  an  oath  of  enlistment  and  allegiance,  signed  by 
Casey,  and  subscribed  and  sworn  to  by  him,  December  2Sd, 
1870,  before  "  F.  E.  Camp,  Captain  U.  S.  Army,  Recruiting 
Officer."  This  oath  was  in  the  following  words :  "  State  of 
New  York,  town  of  New  York,  ss :  I,  John  Casey,  bom  in 
Brooklyn,  in  the  State  of  New  York,  and  by  occupation  a 
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plnmber,  do  hereby  acknowledge  to  have  voluntarily  enlisted, 
this  twenty-third  day  of  December,  1870,  as  a  soldier  in  the 
army  of  the  United  States  of  America,  (£ot  the  period  of  five 
years,  unless  sooner  discharged  by  proper  authority,  and  do 
also  agree  to  accept  from  the  United  States  such  bounty,  pay, 
rations  and  clothing  as  are  or  may  be  established  by  law. 
And  I  do  solemnly  swear,  that  I  am  twenty-one  years  and 
eleven  months  of  age,  and  know  of  no  impediment  to  my 
serving  honestly  and  faithfully  as  a  soldier  for  five  years, 
under  this  enlistment  contract  with  the  United  States.  And 
I,  John  Casey,  do  also  solemnly  swear,  that  I  will  bear  true 
faith  and  allegiance  to  the  United  States  of  America,  and 
that  I  will  serve  them  honestly  and  faithfully  against  all  their 
enemies  or  opposers  whomsoever,  and  that  I  will  observe  and 
obey  the  orders  of  the  President  of  the  TJnited  States,  and 
the  orders  of  the  oflScers  appointed  over  me  according  to  the 
rules  and  articles  of  war."  Another  of  the  enlistment  papers 
was  a  certificate  signed  by  Captain  Camp,  certiiying,  on 
honor,  that  he  had  carefully  examined  Casey,  agreeably  to 
the  General  Begulations  of  the  army,  and  that,  in  his  opin- 
ion, he  was  free  from  all  bodily  defects  and  mental  infirmity 
which  would  in  any  way  disqualify  him  firom  performing  the 
duties  of  a  soldier.  Another  of  the  enlistment  papers  was  a 
certificate  signed  by  Captain  Camp,  certifying,  on  honor,  that 
he  had  minutely  inspected  Casey  previously  to  his  enlistment, 
that  he  was  entirely  sober  when  enlisted,  that,  to  the  best  of 
his.  Camp's,  judgment  and  belief,  Casey  was  of  lawful  age, 
and  that  he.  Camp,  had  accepted  and  enlisted  him  into  the 
service  of  the  United  States,  under  such  contract  of  enlist* 
ment,  as  duly  qualified  to  perform  the  duties  of  an  able 
bodied  soldier,  and,  in  doing  so,  had  strictly  observed  the 
regulations  governing  the  recruiting  service.  He  also  certi- 
fied a  description  of  Casey's  person.  Another  of  the  enlist- 
ment papers  was  a  declaration,  signed  by  Casey,  in  the  pres- 
ence of  a  subscribing  witness,  and  dated  December  23d,  1870, 
in  'the  words  following :  "  I,  John  Casey,  desiring  to  enlist 
in  the  army  of  the  United  States,  for  the  term  of  five  years, 
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do  declare,  that  I  have  neither  wife  nor  child,  that  I  have 
never  been  discharged  from  the  United  States  service  on  ac- 
count of  disability,  on  hj  sentence  of  a  Court  martial,  or  by 
order  before  the  expiration  of  the  term  of  enlistment,  and 
that  I  am  of  the  legal  aga  to  enlist  of  my  own  accord,  and 
believe  myself  to  be  physically  qualified  to  perform  the 
duties  of  an  able-bodied  soldier."  Another  of  the  enlistment 
papers  was  a  paper  containing  the  details  of  the  examination 
of  Casey  as  to  his  physical  condition.  The  extract  and 
points  of  law  referred  to  in  the  return  were  annexed  thereto 
in  print.  The  body  of  Casey  was  not  produced  with  the 
return. 

On  the  12th  of  January,  1871,  Judge  McCunn  issued, 
under  his  hand  and  seal,  a  warrant,  in  the  name  of  the  People 
of  the  State  of  New  York,  directed  to  the  sheriff  of  the  city 
and  county  of  New  York,  and  in  the  words  following :  "  It 
appearing  satisfactorily  to  me,  on  oath,  that  Thomas  H. 
Neill,  the  officer  in  command  at  Fort  Columbus,  in  the  port 
of  New  York,  to  whom  a  writ  of  habeas  corpus  was  directed 
and  delivered,  commanding  him  to  bring  before  me  John 
Casey,  in  the  said  writ  named,  has  refused  to  obey  the  said 
writ,  according  to  the  command  thereof,  in  not  producing  the 
said  John  Casey  before  me,  and  also  by  not  making  a  full 
and  explicit  return  to  said  writ,  within  the  time  limited  by 
law,  and  no  sufficient  excuse  having  been  shown  for  such 
refusal,  these  are,  therefore,  to  authorize  and  command  you, 
in  the  name  of  the  people  of  the  State  of  New  York,  forth- 
with to  arrest  the  said  Thomas  H.  Neill,  and  to  bring  him 
immediately  before  me,  at  part  one  of  the  Superior  Court  of 
the  city  of  New  York,  in  the  said  county  of  New  York." 
Under  such  warrant,  the  said  sheriff,  on  the  17th  of 
January,  1871,  arrested  General  Neill,  and  took  him  into 
custody. 

At  this  stage  of  the  proceedings,  a  petition  was  presented 
to  me  by  General  Neill,  praying  that  a  writ  of  habeas  corpvs 
might  be  issued  to  the  said  sheriff,  to  inquire  into  the  cause 
of  his  imprisonment.    A  copy  of  the  warrant  of  attachment 
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was  annexed  to  the  petition,  and  the  petition  set  forth  the 
caases  of  the  iesning  of  the  warrant,  in  substance,  as  they 
are  above  stated,  namely,  the  issuing  of  such  writ  of  habeaa 
corpus  by  Judge  McCunn,  and  the  making  of  such  return  to 
it  The  petition  averred,  that  the  ground  for  the  issuing  of 
the  attachment  was,  that  General  Keill  had  not  produced 
Casey  before  Judge  McCunn,  on  the  writ  of  habeas  corpus. 
The  petition  also  stated,  that  General  Neill  had  submitted  to 
the  service  of  the  process  of  attachment  by  the  sheriff,  at  his 
post  of  Fort  Columbus,  relying  on  this  Court  for  relief  under 
the  statutes  of  the  United  States,  and  from  a  belief  that, 
with  such  remedy,  it  did  not  befit  him  to  resist  by  force  such 
process  of  attachment ;  that  his  action  in  the  premises  had 
been  in  accordance  with  the  orders  of  the  Secretary  of  "War ; 
that  the  issuing  of  the  attachment  was  oora/m  non  judice  ; 
and  that  he  was,  under  it,  restrained  of  his  liberty,  for  acts 
done  or  omitted  to  be  done  by  him  in  pursuance  of  a  law  of, 
and  under  color  of  the  rightful  authority  of,  the  United 
States,  he  being  Lieutenant-Colonel  of  the  Sixth  United 
States  Cavalry,  and  a  Brevet  Brigadier-General  in  the  United 
States  Army,  and  commandant  of  the  post  of  Fort  Colum- 
bus, a  military  site  of  the  United  States.  This  petition  was 
accompanied  by  an  affidavit  of  the  military  officer  who  pre- 
sented to  Judge  McCunn  the  return  of  General  Neill,  show- 
ing its  presentation,  and  that  the  Judge  refused  to  receive  it 
because  Casey  was  not  produced. 

On  this  petition  and  affidavit,  I  issued,  on  the  17th  of 
January,  1871,  a  writ  of  habeas  corpus  to  the  said  sheriff, 
commanding  him  to  produce  General  Neill  forthwith  before 
this  Court,  together  with  the  time  and  cause  of  his  imprison- 
ment and  detention.  The  writ  was  served  on  the  sheriff,  and 
he  produced  General  Neill  before  this  Court,  and  made  re- 
turn, that  he  held  him  in  custody  by  virtue  of  said  warrant 
of  attachment,  of  which  a  copy  was  annexed  to  his  return. 

This  return  was  traversed  by  the  United  States,  by  its 
attorney,  and  by  General  Neill,  as  relator,  in  person,  by  a 
traverse  averring,  that,  ^^  while  it  is  true  that  said  sheriff  has 
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arrested  the  said  relator  by  virtue  of  the  said  writ  of  attach- 
ment annexed  to  said  return,  and  holds  him  in  custody  there- 
under, yet  the  said  arrest  and  detention  are  unlawful  and  in 
violation  of  the  Constitution  and  laws  of  the  United  States, 
for  that  the  several  facts  and  allegations  in  the  petition  of  the 
said  relator,  in  respect  to  the  proceedings  before  the  said,  the 
Hon.  John  H.  McCunn,  and  in  respect  to  the  return  to  the 
writ  issued  by  him,  and  the  several  facts  stated  in  said  return, 
are,  in  all  things,  true,  in  substance  and  matter  of  fact,  as  al- 
leged and  set  forth  in  said  petition,  and  they  pray  leave  to  re- 
fer to  said  petition  and  said  return,  with  the  same  force  and 
effect  as  though  embodied  herein."  The  sheriff  put  in  a  reply 
to  this  traverse,  denying  the  same  and  averring  that,  "  if  the 
same  is  true,  it  is  not  sufficient,  and  this  respondent  ought 
not,  by  reason  of  any  matter  therein  contained,  to  be  prevent- 
ed from  executing  the  attachment  held  by  him." 

On  the  issues  thus  raised  oral  testimony  was  taken  before 
me,  which  disclosed  the  state  of  facts  above  set  forth,  and  the 
further  fact,  that,  on  the  presentation  of  the  return  to  Judge 
McCunn,  the  counsel  for  Casey  objected  to  it,  on  the  ground 
that  it  was  not  verified  by  oath,  and  also  that  the  body  of 
Casey  was  not  produced,  and  that  the  Judge  thereupon  re- 
fused to  receive  the  return  as  sufficient,  adding  that  he  would 
receive  no  return  until  Casey  was  produced. 

In  the  case  of  In  re  Riley  (1  Benedict^  408,),  in  Septem- 
ber, 1867,  it  was  decided  by  me,  in  the  District  Court  for  this 
District,  following  two  prior  decisions  of  the  same  Court, 
made  by  Judge  Betts,  that,  by  virtue  of  the  provisions 
of  the  20th  section  of  the  Act  of  February  24th,  1864, 
(13  U.  S.  Stat,  at  Large,  10,)  and  of  the  6th  section  of 
the  Act  of  July  4tti,  1864,  {Id.,  380,)  the  power  of  discharg- 
ing from  service  in  the  Army  of  the  United  States  minors 
under  the  age  of  eighteen  years,  (the  enlistment  of  minors 
above  the  age  of  eighteen  years,  without  the  consent  of  their 
parents  or  guardians,  being  lawful,)  was  taken  away  from  the 
Courts,  and  was  confided  wholly  to  the  Secretary  of  War ; 
and  that  the  whole  power  of  discharge  was  thereby  given  to 
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the  Secretary  of  "War  in  regard  to  minors,  whatever  their 
ages  when  they  enlisted  or  when  they  applied  for  discharge. 
The  General  Term  of  the  Supreme  Court  of  New  York  for 
this  District,  in  January,  1867,  in  the  case  ot  Inre  (P  Connor , 
(48  Barbour  J  258,)  decided  that  Congress  had  power  to  pass 
an  Act  prohibiting  the  State  Judges  from  interfering  with 
enlistments  in  the  army  ;  that  it  had  done  so  by  the  two  Acts 
of  1864  and  the  Act  of  February  13th,  1862,  (12  U.  S.  Stat. 
at  Large,  339 ;)  and  that  the  provision  made  by  the  Acts  of 
1864  for  a  discharge  by  the  Secretary  of  War,  on  certain 
terms  and  conditions,  of  minors  enlisted  in  the  army,  must 
be  held  to  forbid  other  modes  of  obtaining  discharges,  and 
to  be  an  assumption  of  exclusive  jurisdiction,  in  cases  of  the 
kind,  by  the  Federal  Government.  This  decision  was  made 
on  a  return  which  was  in  all  essential  particulars  like  the  re- 
turn made  to  Judge  McCunn  in  the  case  of  Casey,  and  stated 
that  the  officer  (General  Butterfield)  denied  the  jurisdiction 
of  the  State  Court,  and  refused  to  produce  the  body  of  the 
soldier.  Such  decision  of  the  Supreme  Court  has  not  been 
overruled  by  any  superior  authority,  and  was  bindipg  upon 
Judge  McCunn,  who,  in  issuing  the  the  writ  of  habeas  corpus 
which  he  issued,  acted,  as  before  stated,  under  the  statute  of 
New  York,'  solely  as  a  Justice  of  the  Supreme  Court  at 
Chambers.  The  decision  does  not  show  that  the  return  made 
by  General  Butterfield  was  verified  by  oath,  and  it  is  under- 
stood that  it  was  riot.  The  decision  was  concurred  in  by 
Justices  Ingraham  apd  Clerke,  and  dissented  from  by  Mr. 
Justice  Leonard.  But,  in  July,  1867,  the  case  of  James 
Stokes,  Jr.,  like  that  of  Casey  in  all  its  features,  came  before 
Judge  Leonard,  and  he  dismissed  the  writ  of  habeas  corpus 
on  the  return.  The  same  course  was  taken  by  Judge  Loew, 
of  the  New  York  Common  Pleas,  in  the  case  of  Thomas 
Somers,  in  December,  1869,  and  by  Mr.  Justice  Barnard,  of 
the  New  York  Supreme  Court,  in  the  same  month,  in  the  case 
of  Herman  Hattenhorst.  These  three  cases  were  subsequent 
to  the  decision  in  the  case  of  O'Connor,  and  so  was  the  decision 
in  ReUhfs  Case,  (2  Abbott^ s  Pr.  Rep.,  new  series,  334,)  made 


164  SOUTHERN  DISTRICT  OP  NEW  YORK. 

In  re  Thomas  H.  Neill. 

in  March,  1867,  by  Judge  Daly,  of  the  New  York  Common 
Pleas,  in  which  case,  which  was  one  like  that  of  Casey,  he 
held  that,  on  the  return,  the  writ  must  be  discharged.  The 
same  course  had  been  taken  by  Mr.  Justice  Barnard,  in  Octo- 
ber, 1866,  in  the  case  of  David  Clarke,  and,  in  November, 
1866,  in  the  case  of  Isaac  Kent.  I  have  before  me  the  origi- 
nal papers  in  the  cases  of  Stokes,  Somers,  Hattenhorst,  Clarke, 
and  Kent,  with  the  signatures  upon  them  of  the  several  Judges 
referred  to,  discharging  the  writs  on  the  returns.  In  all  of 
them,  as  well  as  in  the  case  of  Keilly,  the  officer  to  whom 
the  writ  was  directed  stated,  in  his  return,  that  he  denied  the 
jurisdiction  of  the  State  Court,  and  refused  to  produce  the 
body  of  the  soldier,  and  the  return  was,  in  substance,  the 
same  as  that  in  the  case  of  Casey.  In  all  of  them,  except 
that  of  Reilly,  the  original  papers  show  that  the  return  of  the 
officer  was  not  verified  by  oath.  I  have  not  before  me  the 
original  papers  in  the  case  of  Beilly,  but  the  report  of  the 
case  does  not  show  that  the  return  was  verified  by  oath,  and 
it  is  understood  that  it  was  not. 

These  decisions  were  all  made  on  the  ground  that  the 
State  Court,  Judge  or  officer  is  utterly  without  jurisdiction  to 
release  the  soldier  on  habeas  corpus^  when  it  appears,  prima 
fadcy  that  he  is  held  to  service  in  the  army  by  an  officer 
acting  under  the  authority  of  the  United  States  and  claiming 
to  hold  him  as  an  enlisted  soldier;  and  that  the  inquiry 
whether  he  is  an  enlisted  soldier,  or  whether  he  could  be  law- 
fully enlisted,  is  one  of  which  the  State  tribunal,  from  that 
moment,  ceases  to  have  jurisdiction.    In  the  case  of  Casey, 
not  only  did  this  appear  from  the  return  made  by  General 
Neill,  but  it  also  appeared  from  the  petition  presented  to 
Judge  McCunn  for  the  allowance  of  the  writ.    The  petition 
alleged  that  Casey  ^^  was  restrained  of  his  liberty  at  Fort 
Columbus,  a  military  depot,  in  the  port  of  New  York,"  and 
that  the  cause  of  his  restraint  was,  that  he  "  enlisted  in  the 
United  States  Army,  at  the  city  of  New  York,  on  or  about 
the  23d  day  of  December,  1870,"  and  prayed  for  a  writ  to  be 
issued,  '^directed  to  the  officer  in  command  of  said  Fort 
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Columbus,  in  said  port  of  New  York."  The  only  allegation 
in  the  petition  as  to  any  illegality  or  irregularity  in  his  enlist- 
ment was,  that  he  enlisted  while  a  minor,  under  the  age  of 
twenty-one  years,  without  the  knowledge  or  consent  of  his 
parents,  who  were  both  living.  The  petition  itself,  therefore, 
showed,  on  its  face,  that  Casey  was  held  to  service  in  the  army, 
by  an  officer  acting  under  the  authority  of  the  United  States, 
and  claiming  to  hold  him  as  an  enlisted  soldier,  and,  there- 
fore, showed  that  Judge  McCnnn  had  no  jurisdiction  to  issfle 
the  writ.  But  if,  under  the  statute  of  New  York,  it  was 
imperative  on  the  Judge  to  issue  the  writ,  his  want  of  juris- 
diction in^he  case  appeared  clearly  from  the  return. 

It  was  not  necessary  that  the  return  should  be  verified  by 
oath.  I  must  regard  the  decisions  made  in  the  cases  I  have 
referred  to,  where  the  returns  made  by  the  military  officers 
were  none  of  them  verified  by  oath,  as  authoritative  that  the 
oath  was  not  necessary.  The  statute  of  New  York  (2  R.  S,j 
566,  §32)  provides,  that,  except  where  the  person  making  the 
return  "  shall  be  a  sworn  public  officer,  and  shall  make  his 
return  in  an  official  capacity,  it  shall  be  verified  by  his  oath." 
General  Neill  was  a  sworn  public  officer,  within  the  meaning 
of  this  provision,  and  he  made  his  return  in  his  official 
capacity.  The  writ  issued  by  Judge  McCunn  was  addressed 
to  ^*  the  officer  in  command  of  Fort  Columbus,  a  military 
depot,  in  the'port  of  New  York,  General  Neill."  The  return 
is  headed :  "  Headquarters  principal  depot,  general  recruiting 
service,  Fort  Columbus,  New  York  Harbor,"  and  General 
Neitl's  signature  to  the  return  is :  "  Thos.  H.  Neill,  Lt. 
Col.  6th  U.  S.  Cavalry,  and  Bvt.  Brigadier  General  U.  S.  A., 
commanding  deppt."  The  writ,  based  on  the  petition, 
treated  him  as  an  officer,  and  as  an  officer  of  the  United 
States  Army,  and  as  a  public  officer,  and  as  an  officer  in  com- 
mand of  the  military  depot  where  Casey  was  restrained  of 
his  liberty,  and  as  the  officer  who,  in  his  official  capacity,  as 
such  commandant,  was  restraining  Casey  of  his  liberty,  and 
it  called  upon  him  to  make  his  return  in  such  official  capacity, 
and  he  did  so.    He  is  an  officer  of  the  United  States,  and  a 
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public  officer,  appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate,  under  article  2,  section  2, 
subdivision  2,  of  the  Constitution  of  the  United  States.  He 
is,  also,  an  executive  officer  of  the  United  States,  under  the 
2d  article  of  such  Constitution,  and,  as  such  required,  by 
article  6,  section  3,  of  such  Constitution,  to  take  an  oath  or 
affirmation  to  support  such  Constitution.  The  form  of  such 
oath  or  affirmation  is  prescribed  by  section  1  of  the  Act  of 
Jtine  1st,  1789,  (1  TJ.  S.  Stat  at  Large^  23,)  and,  by  section  4 
of  the  same  Act,  all  officers  thereafter  to  be  appointed  under 
the  authority  of  the  United  States  are  required,  before  they 
act  in  their  respective  offices,  to  take  the  same  oath  of  office. 
Furthermore,  by  the  18th  section  of  the  Act  of  January  11th, 
1812,  (2  TJ,  S.  Stat  at  Za/rge,  673,)  every  officer  is  required 
to  take  and  subscribe  an  oath  or  affirmation  that  he  will  bear 
true  faith  and  allegiance  to  the  United  States,  and  that  he 
will  serve  them  honestly  and  faithfully  against  their  enemies 
and  opposers  whomsoever,  and  that  he  will  observe  and 
obey  the  orders  of  the  President  of  the  United  States,  and 
the  orders  of  the  officers  appointed  over  him,  according  to  the 
rules  and  articles  of  war.  Being  found  acting  as  such  public 
officer,  and  being  treated  as  such  by  the  writ  issued  to  him, 
he  must,  in  such  collateral  proceeding,  be  regarded  as  having 
taken  the  required  oaths  and  become  a  sworn  public  officer. 

In  either  event,  therefore,  whether  General  Neill  was  or 
was  not  required  to  make  a»  return  to  the  writ,  he  was  not 
required  to  make  a  sworn  return.  If  there  was  no  jurisdic- 
tion to  issue  the  writ,  no  return  at  all  was  necessary.  If  a 
return  was  required,  he  was,  by  the  statute,  exempted,  as  a 
sworn  public  officer,  from  verifying  it  by  oath. 

Nor  was  he  bound  to  produce  the  body  of  Casey.  It 
was  held  by  the  Supreme  Court  of  the  United  States,  in  the 
case  oi  Ahleman  v.  Booths  (21  Howard^  506,  523,)  that,  where 
a  State  Court  or  Judge  is  without  jurisdiction  to  release  on 
habeas  corpus^  in  a  given  case,  a  person  held  in  custody  under 
the  authority  of  the  United  States,  it  is  the  duty  of  the  officer 
who  so  holds  such  person  in  custody  not  to  take  such  person, 
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or  Buffer  him  to  be  taken,  before  the  State  Court  or  Judge, 
on  the  Jvaheas  oarpvs^  and,  also,  his  duty,  if  the  State  Court 
or  Judge  attempts  to  control  him  in  any  respect  in  his  custody 
of  such  person,  to  resist  such  attempt  by  force.  That  case  is 
also  an  authority  to  the  point,  that  there  was  no  power  in  the 
State  Judge  to  issue  the  writ  of  habeas  corpus  in  the  case  of 
Casey,  on  the  facts  set  forth  in  the  petition  for  the  writ. 

As  the  State  Judge  had  no  jurisdiction  to  proceed  in  the 
case  of  Casey,  certainly  after  the  return  made  by  General 
Neill,  and  no  jurisdiction  to  require  the  body  of  Casey  to  be 
produced,  or  to  require  any  other  or  further  return  to  the 
writ,  he  was  without  jurisdiction  to  issue  the  warrant  of 
attachment  against  General  Neill,  which  states,  on  its  face, 
that  it  is  issued  solely  because  General  Keill  did  not  produce 
the  body  of  Casey,  and  did  not  make  any  other  return  to  the 
writ  of  habeas  corpus  than  the  return  which  he  is  shown 
to  have  made. 

The  next  question  is,  whether  the  Court  has  power,  on 
the  writ  of  habeas  corpus  issued  to  the  sheriff,  to  release  Gen- 
eral Neill  from  the  custody  in  which  he  is  so  held,  under  the 
warrant  of  attachment  thus  issued  without  jurisdiction.  The 
7th  section  of  the  act  of  March  2d,  1833,  (4  V.  S.  Stat,  at 
Large,  634,)  provides,  that  "  either  of  the  Justices  of  the  Su- 
preme Court  or  a  Judge  of  any  District  Court  of  the  United 
States,  in  addition  to  the  authority  already  conferred  by  law, 
shall  have  power  to  grant  writs  of  habeas  corpus,  in  all  cases  of 
a  prisoner  or  prisoners,  in  jail  or  confinement,  where  he  or  they 
shall  be  committed  or  confined  on  or  by  any  authority  of  law, 
for  any  act  done  or  omitted  to  be  done  in  pursuance  of  a  law 
of  the  United  States,  or  any  order,  process  or  decree  of  any 
Judge  or  Court  thereof,  anything  in  any  Act  of  Congress  to  • 
the  contrary  notwithstanding ;  and,  if  any  person  or  persons 
to  whom  such  writ  of  habeas  corpus  may  be  directed,  shall 
refuse  to  obey  the  same,  or  shall  neglect  or  refuse  to  make  re- 
turn, or  shall  make  a  false  return  thereto,  in  addition  to  the 
remedies  already  given  by  law,  he  or  they  shall  be  deemed 
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and  taken  to  be  guilty  of  a  misdemeanor,  and  shall,  on  con- 
viction before  any  Court  of  competent  jurisdiction,  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars,  and  by  im- 
prisonment not  exceeding  six  months,  or  by  either,  according 
to  the  nature  and  aggravation  of  the  case."  The  1st  section 
of  the  Act  of  February  6th,  1867,  (14  JJ.  S.  Stat,  at  Large^ 
385,)  provides,  "  that  the  several  Courts  of  the  United  States, 
and  the  several  Justices  and  Judges  of  such  Courts,  within 
their  respective  jurisdictions,  in  addition  to  the  authority  al- 
ready conferred  by  law,  shall  have  power  to  grant  writs  of  Juxr 
heaa  corpus^  in  all  cases  where  any  person  may  be  restrained 
of  his  or  her  libertyinviolationof  the  Constitution  or  of  any 
treaty  or  law  of  the  United  States."  The  section  then  goes 
on  to  provide  as  to  the  application  for  the  writ,  its  award,  its 
form,  the  return  to  it,  the  joining  of  issue,  the  hearing,  the 
penalties  for  not  obeying  it,  and  appeals  from  the  final  deci- 
sion upon  it,  and  concludes  as  follows :  "And,  pending  such 
proceedings. on  appeal,  and  until  final  judgment  be  rendered 
therein,  and  after  final  judgment  of  discharge  in  the  same, 
any  proceeding  against  such  person  so  alleged  to  be  restrained 
of  his  or  her  liberty,  in  any  State  Court,  or  by  or  imder  the 
authority  of  any  State,  for  any  matter  or  thing  so  heard  and 
determined,  or  in  process  of  being  heard  and  determined,  un- 
der and  by  virtue  of  such  writ^of  hdbeaa  corpus,  shall  be 
deemed  null  and  void." 

By  the  terms  of  the  warrant  of  attachment.  General  Neill 
is  in  custody  for  not  producing  the  body  of  Casey  before  the 
State  Judge,  and  for  not  making  any  other  return  than  the 
one  he  made  to  the  State  writ  of  habeas  corpus.  Whether 
the  retaining  of  the  body  of  Casey  and  the  making  no  differ- 
ent return  to  the  writ  be  regarded  as  acts  done  by  General 
Neill,  or  omissions  by  him  to  do  acts,  he  acted,  in  retaining 
the  body  of  Casey,  and  in  refusing  to  produce  him  before  the 
State  Judge,  and  in  denying  the  jurisdiction  of  the  State 
Judge,  and  in  not  making  any  other  return  than  the  one  he 
did  make,  in  pursuance  of  his  duty  as  an  officer  of  the  army 
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of  the  United  States,  who,  under  the  laws  of  the  ITnited 
States,  was  charged  with  the  custody  of  Casey,  as  an  enlisted 
soldier  f f  the  army,  and  was  bound  to  maintain  such  anstody 
as  against  the  unlawful  interference  of  .a  State  Judge.  He 
acted,  therefore,  "  in  pursuance  of  a  law  of  the  United 
States,"  within  the  meaning  of  the  7th  section  of  the  Act  of 
1833 ;  and  he  is  restrained  of  his  liberty  in  violation  of  a  law 
of  the  United  States,  within  the  meaning  of  the  1st  section  of 
the  Act  of  1867.  This  Court  is,  therefore,  bound  to  discharge 
him  from  the  custody  in  which  he  is  held  by  virtue  of  the 
warrant  of  attachment. 

The  same  conclusion  I  have  arrived  at  was  reached  by  the 
District  Judge  of  the  United  States  for  the  District  of  Ken- 
tucky, in  the  case  of  In  re  Fa/rrand^  (1  AVbotCs  U.  S,  Rep.^ 
140,)  in  December,  1867.  In  that  case,  a  State  Conrt  issued 
a  writ  of  Thoheaa  corpus  to  an  oflScer  of  the  army  of  the  Unit- 
ed States,  to  produce  one  Johnson.  The  officer  made  a  re- 
turn stating  that  the  man  was  a  duly  enlisted  soldier  in  the 
army  of  the  United  States,  and  annexing  copies  of  his  enlist- 
ment papers,  in  substance  the  same  as  in  the  case  of  Casey,  and 
denying  the  jurisdiction  of  the  Court,  and  declining  to  obey 
the  writ.  The  State  Court,  nevertheless,  proceeded  and 
made  an  order  directing  that  the  soldier  be  discharged.  The 
officer  refused  to  obey  such  order  and  continued  to  hold  the 
soldier  by  virtue  of  his  enlistment.  The  State  Court  then 
proceeded  against  the  officer  by  process  of  contempt,  and  he 
was  taken  into  custody  under  such  process,  and,  while  in  con- 
finement, a  writ  of  habeas  corpus  was  issued  by  the  District 
Judge  of  the  United  States  for  the  District  of  Kentucky,  on 
his  application,  to  the  State  marshal  who  had  him  in  custody 
under  such  process.  The  District  Judge,  on  these  facts,  dis- 
charged the  officer  from  the  custody  of  the  State  marshal, 
holding  that  the  proceedings  in  the  State  tribunal  were  with- 
out jurisdiction,  arid  that  the  Federal  Judge  had  power  to 
discharge  the  officer  from  the  State  custody.  A  similar  pow- 
er of  discharge  was  exercised  by  the  Federal  Court  in  the  cases 
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of  J5b  pa/rte  Jidbm»on^  (6  McLean  ^  355,)  jEp  parte  Jenkms^ 
(2  Wallace^  Jr.,  521,)  and  £^  parte  Sifford^  (5  Am.  Law 
Heg.^  669.)    The  relator  is  diBcharged. 

Ifodh  DwoiB^  {Dist/rict  Attorney^  and  Asa  B.  Gardner^ 
for  the  United  States  and  the  relator. 

Aaron  J.  Ycmderpody  for  the  State  sheriff. 


Benjamin  F.  Folsom 
The  Mercantile  Mutual  Insurance  Company. 

A  policy  of  marine  insurance  on  a  vessel  was  issued  March  Ist,  18C9,  insuring 
her  from  January  Ist,  1869,  to  January  Ist,  1870.  The  policy  Old  not  contain 
the  words,  "  lost  or  not  lost."  The  yessel  was  lost  by  the  perils  of  the  sea, 
February  2d,  1869,  neither  insurer  nor  insured  knowing  of  the  loss  when  the 
policy  was  issued :  Eddy  that  the  loss  was  covered  by  the  policy. 

Where,  as  a  defence  to  a  policy  of  marine  insurance,  it  is  alleged  that  the  insured 
concealed  from  the  insurer  material  facts  within  his  knowledge  when  be 
applied  for  the  insurance,  the  defence  is  one  that  must  be  made  out  affirma- 
tively by  the  insurer. 

A  party  applying  for  insurance  is  not  bound  to  communicate  to  the  insurer  intel- 
ligence known  to  the  insurer,  nor  the  expectations,  opinions  or  speculations 
of  such  party,  based  upon  facts  known  to  the  insurer. 

In  this  case,  although  it  appeared  that  intelligence  of  the  loss  of  the  vessel 
could  have  reached  the  insured  before  the  policy  was  issued,  if  her  master  had 
sent  such  intelligence  by  telegraph,  it  was  held  that  the  omission  of  the  master 
to  do  so  did  not  vitiate  the  policy. 

(Before  Blatohfoiw,  J.,  Southern  District  of  New  York,  February  1st,  1871.) 

Blatchfoed,  J.     This  is  an  action,  tried  before  the  Court 
without  a  jury,  to  recover  the  sum  of  $3,000,  on  a  policy  of 
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inarine  insurance.  The  policy  was  issued  to  the  plaintifi^ 
March  Ist,  1869,  on  the  schooner  B.  F.  Folsom,  for  the  sum 
of  $3,000,  from  January  1st,  1869,  to  January  Ist,  1870. 
The  policy  valued  the  vessel  at  $35,000.  It  did  not  state  who 
the  master  of  the  vessel  was  or  what  voyage  she  was  upon. 
The  rate  of  premium  was  expressed  to  be  12  per  cerUy  nett. 
The  policy  contained  this  written  clause:  "Privileged  to 
cancel  at  the  expiration  of  six  months ;  pro  rata  premium  to 
be  returned  for  time  not  used,  no  loss  being  claimed."  The 
words  "  lost  or  not  lost "  were  not  contained  in  the  policy. 

The  vessel  had  sailed  from  Boston  for  Montevideo  and 
Buenos  Ayres,  on  the  6th  of  January,  1869,  with  John  Orlando 
as  her  master.  She  was  a  three  masted  schooner.  She  was 
disabled  at  sea  on  the  13th  of  January,  losing  two  of  her 
masts,  and  her  entire  hull,  except  a  part  of  her  bow,  going 
under  water;  Her  crew  remained  on  her  for  20  days  and 
nights,  the  vessel  being  kept  from  sinking  by  the  buoyancy  of 
some  lumber  which  formed  part  of  her  cargo.  Her  crew 
were  taken  off  from  her  by  a  Bremen  vessel,  bound  to  Bremen, 
and  were  landed  at  Bremerhaven  on  the  18th  of  February. 
The  schooner  was  totally  lost  through  the  perils  of  the  sea. 
On  the  20th  of  February,  John  Orlando,  the  master  of  the 
schooner,  wrote  and  mailed,  at  Bremerhaven,  a  letter  to  the 
plaintiff,  (who  was  one  of  the  owners  of  the  schooner,)  at 
Philadelphia,  announcing  the  loss  of  the  schooner.  This 
letter  reached  the  plaintiff  in  due  course  of  mail,  after  March 
9th,  bearing,  when  it  reached  him,  a  Bremerhaven  postmark 
of  February  20th  and  a  New  York  postmark  of  March  9th. 
The  master  wrote  a  second  letter,  from  Bremerhaven,  to  the 
plaintiff,  at  Philadelphia,  on  the  26th  of  February,  giving 
fuller  particulars  of  the  loss.  This  letter  reached  the  plaintiff 
in  due  course  of  mail,  after  March  14:th,  bearing,  when  it 
reached  him,  a  Bremerhaven  postmark  of  February  27th,  a 
New  York  postmark  of  March  14th,  and  a  Philadelphia 
postmark  of  March  14th.  The  master  had  no  money  with 
which  to  prepay  for  his  passage  to  the  United  States  or  for  a 
telegraphic*  despatch  to  his  owners,  and  was  a  stranger  in 
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Breinerhaven.  His  owners  had  no  friends  or  credit  there. 
Prepayment  of  a  telegraphic  despatch  to  the  United  States 
was  required.  The  master  obtained  a  passage  from  Bremer- 
haven  to  the  United  States,  on  an  American  steamer,  by 
giving  an  order  on  the  plaintiff  for  the  passage  money.  He 
noted  his  protest  against  the  loss  of  the  schooner,  before  the 
United  States  consular  agent  at  Bremerhaven,  on  the  18th  of 
February,  informed  that  oflScer  of  the  loss  of  the  vessel  and 
of  the  arrival  of  the  crew,  and  applied  to  him  for  assistance. 
He  and  his  crew  were  furnished  with  a  boarding  place  by  the 
consular  agent.  He  did  not  .comVnunicate  with  the  plaintiff 
or  with  any  of  the  owners  of  the  schooner  by  telegraph. 

On  the  22d  of  February,  there  was  published  in  the  daily 
public  newspapers  in  the  city  of  New  York  and  in  the  city 
of  Philadelphia,  (the  defendants  being  located  in  New  York 
and  the  plaintiff  residing  in  Philadelphia,)  a  telegraphic 
despatch  in  these  words:  "Liverpool,  Feb.  21.  Orlando, 
from  Bait,  for  Buenos  Ayres,  lost  at  sea;  crew  saved  and 
landed  at  Bremerhaven."  This  despatch,  as  so  published  in 
Philadelphia,  was  seen  by  the  plaintiff  before  he  applied  to 
the  defendants  to  effect  the  insurance  in  question.  The 
despatch,  as  published  in  New  York,  was  cut  out  from  one  of 
the  newspapers  by  a  clerk  in  the  employ  of  the  defendants, 
at  their  office  in  New  York,  and  pasted,  on  the  22d  of  Feb- 
ruary, in  a  scrap  book,  with  17  other  items  of  marine  disasters 
which  were  pasted  therein  on  the  same  day,  such  scrap  book 
being  regularly  kept  by  such  clerk,  as  a  record  of  dipasters. 
Over  the  despatch  in  question,  in  the  book,  was  written,  in 
large  letters,  the  word  "  Orlando."  The  plaintiff'  made  appli- 
cation in  person  to  the  defendants  to  effect  the  insurance  in 
question,  and  did  not  call  their  attention  to  the  despatch  or 
to  its  publication.  At  the  time  he  so  made  application  he 
knew  that  John  Orlando  had  sailed  in  the  schooner  as  her 
master,  and  also  from  what  port  and  on  what  voyage  she  had 
sailed.  In  the  shipping  register  used  by  the  defendants  at 
the  time  of  issuing  the  policy,  the  existence  of  a  bark  called 
the  Orlando,  a  whaler,  was  noted,  but  no  schooner  Orlando 
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was  noted.  Such  bark  had  in  fisu^t  been  owned,  within  two  or 
three  years  before  the  date  of  the  policy,  by  a  person  who 
was  the  partner  of  th^  plaintiff,  but  the  plaintiff  did  not,  at 
the  time  the  policy  was  issued,  know  in  what  trade  such  bark 
was.  Such  shipping  register  contained  the  name  of  the 
schooner  B.  F.  Folsom  and  her  rating  and  the  name  of  J. 
Orlando  as  her  master. 

The  proper  proofs  of  loss  were  duly  furnished,  and,  if  the 
plaintiff  is  entitled  to  recover,  his  proper  claim  is  $8,000, 
with  interest  from  May  7th,  1869. 

The  defendants  contend,  that,  as  the  vessel  was  lost  when 
the  contract  was  made,  March  1st,  and  the  words  '^  lost  or  not 
lost "  are  not  found  in  the  policy,  the  insurance  never  took 
effect,  and  the  plaintiff  cannot  recover.  This  view  would  be 
sound  if  the  vessel  had  been  lost  before  January  1st,  1869. 
But,  by  the  policy,  the  risk  expressly  taken  is  from  January 
Ist,  1869,  to  January  Ist,  1870.  It  is  a  risk  for  the  whole 
of  that  period.  It  covers  a  loss  during  any  part  of  that  time, 
The  premium  paid  was  for  the  whole  time.  If  the  vessel 
was  safe  and  in  being  on  the  1st  of  January,  1869,  the 
defendants  guaranteed  her  safety  from  that  time.  The  incep- 
tion of  the  contract  in  this  case  was  not  the  1st  of  March, 
1869,  but  the  1st  of  January,  1869.  As  the  vessel  was  safe 
on  the  1st  of  January,  1869,  she  was  within  the  terms  of  the 
contract,  so  that  the  defendants  took  the  risk  upon  her.  If 
this  were  not  so,  the  defendants  would  be  enjoying  the  pre- 
mium for  the  two  months  from  January  1st  to  March  1st,  and 
yet  be  running  no  risk  for  that  time.  (1  Phillips  on  Insur- 
ancey  sec.  925  ;  1  Arnotdd  on  InsurancBy  sec.  20 ;  Hamrrumd 
V.  AUeriy  2  Sumner y  887,  896  to  398.)  In  the  present  case,  it 
is  not  shown  that  either  party  knew  of  the  loss  when  the 
policy  was  issued,  and  I  am  of  opinion  that  the  policy  must 
be  construed  as  covering  any  loss  which  occurred  after  Jan- 
uary 1st,  1869,  although  before  March  1st,  1869. 

It  IS  urged,  as  a  defence,  that  the  plaintiff  concealed  from 
the  defendants  material  facts  known  to  him.  The  conceal- 
ment alleged  is,  that  he  did  not  inform  the  defendants,  before 
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the  policy  was  issued,  that  the  name  of  the  master  of  the 
schooner  was  John  Orlando,  and  that  she  had  sailed  for  Mon- 
tevideo and  Buenos  Ay  res,  and  that  he^  the  plaintiff,  had  seen 
in  the  newspapers  the  published  despatch  as  to  the  loss  of  the 
Orlando.  Conceding  that  the  facts  thus  alleged  to  have  been 
concealed  were  material,  yet  the  defence  of  concealment  is 
one  that  must  be  made  out  aflirmatively  by  the  underwriters. 
The  defendants  have  not  shown  that  the  plaintiff  did  not,  be- 
fore the  policy  was  issued,  communicate  to  them  the  fact  that 
the  name  of  the  master  of  the  schooner  was  John  Orlando, 
and  that  she  had  sailed  for  Montevideo  and  Buenos  Ayres. 
In  the  absence  of  such  evidence,  it  must  be  assumed  that  the 
defendants  were  advised  of  these  facts.  As  to  the  despatch 
about  the  Orlando  and  its  publication,  the  defendants  knew 
of  it  and  had  a  copy  of  it  in  their  disaster  book.  In  view  of 
this  fact,  and  of  the  knowledge  the  defendants  had  as  to  who 
was  the  master  of  the  schooner  and  as  to  what  voyage  she  was 
upon,  it  cannot  be  regarded  as  a  concealment  of  a  fact  mate- 
rial to  the  risk,  that  the  plaintiff  did  not  call  the  attention  of 
the  defendants  to  the  despatch  or  to  its  publication.  They  had 
already  seen  it,  and  the  fact  that  he  had  seen  it  cannot  be  re- 
garded as  a  material  fact.  With  the  despatch,  the  fact  of  what 
voyage  the  schooner  was  on,  and  the  name  of  her  master,  the 
defendants  had  all  the  information  of  material  facts  which  the 
plaintiff  had.  He  was  not  bound  to  communicate  to  the  de- 
fendants intelligence  known  to  them,  or  his  expectations, 
opinions  or  speculations  based  upon  facts  known  to  them. 
(1  Phillips  on  Ltaurcmce^  §§  574,  575,  603 ;  1  Amould  on  In- 
mrariGe,  §§  207,  211.) 

No  evidence  is  given  to  show  that  the  premium  stated  in 
the  policy  was  fixed  without  reference  to  any  of  the  three 
fects  so  alleged  to  have  been  concealed,  nor  can  the  Court 
say,  in  the  absence  of  all  evidence,  that  it  is  reasonably  prob- 
able that,  with  a  knowledge  of  such  three  facts,  the  defend- 
ants would  have  declined  the  risk,  or  asked  a  higher  premium 
than  that  at  which  the  policy  was  effected.  No  evidence  is 
given  to  show  whether  the  rate  of  premium  stated  in  the  pol- 
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icy  was  a  high  rate  or  a  low  rate, — ^a  rate  indicating  a  great 
risk,  or  a  rate  indicating  an  ordinary  risk.  There  is  nothing 
to  raise  the  legal  presumption  that  the  name  of  the  master 
and  the  voyage  were  not  commanicated,  so  as  to  relieve  the 
defendants  from  the  necessity  of  giving  direct  negative  evi- 
idence  to  establish  that  snch  two  facts  were  not  communicated/ 
and  to  throw  on  the  plaintiff  the  necessity  of  giving  aiBrma- 
tive  evidence  that  such  facts  were  communicated.  {Amould  on 
Insurance^  §  213.) 

The  plaintiff  had  no  information  tending  to  show  any 
disaster  to  the  schooner,  except  what  was  contained  in  the 
despatch  relative  to  the  Orlando,  if  that  can  be  regarded  as 
such  information.  But,  it  is  urged,  on  the  part  of  the  defend- 
ants, that  the  plaintiff  must  be  presumed  to  have  had  knowl- 
edge, on  the  1st  of  March,  of  the  actual  loss  of  the  schooner 
before  that  day,  because  information  of  the  fact  could  have 
been  communicated  to  him  by  telegraph,  by  the  master,  from 
Bremerhaven,  before  the  policy  was  issued.  It  is  claimed 
that  it  was  the  duty  of  the  master  to  communicate  intelli- 
gence of  the  loss,  by  telegraph,  to  the  plaintiff,  as  soon  as  he 
arrived  at  Bremerhaven ;  and  that  it  is  shown  that  such  in- 
formation by  telegraph  could  have  reached  the  plaintiff  at 
Philadelphia  as  early  as  the  22d  of  February.  But  this  view 
is  contrary  to  the  decision  of  the  Supreme  Court  in  the  case 
of  ITi^  General  Interest  Ins.  Co.  v.  JiiiggleSy  (12  Wheaton, 
408.)  In  that  case,  the  vessel  was  in  fact  wholly  lost  and  de- 
stroyed at  the  time  the  insurance  was  effected,  but  the  fact  of 
the  loss  was  not  known  to  her  owner,  and  such  ignorance 
arose  from  the  designed  omission  of  the  master  to  advise  the 
owner  of  the  loss,  in  order  that  the  insurance  might  be  effect- 
ed, and  the  result  of  such  conduct  of  the  master  was,  that  in- 
telligence of  the  loss  had  not  reached  either  the  owner  or  the 
insurers  at  the  time  of  the  underwriting.  But  the  Court  held, 
that,  as  the  loss  did  not  occur  through  any  misconduct  of  the 
master's  before  the  happening  of  the  loss,  and  as,  at  the  time 
of  the  misconduct  of  the  master,  in  suppressing  intelligence 
of  the  loss,  he  was  not  the  agent  of  the  owner  for  any  pur- 
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poses  connected  with  procuring  the  insurance,  aud  as  the 
agency  of  the  master  ceased  with  the  loss  of  the  vessel,  so 
that  there  was  no  legal  obligation  resting  on  him  to  commu- 
nicate information  of  her  loss  to  her  owner,  the  policy  was 
not  vitiated.  The  decision  in  that  case  fully  covers  the  pres- 
'  ent  case. 

The  absence  of  any  evidence,  on  the  part  of  the  defend- 
ants, to  show  any  concealment  by  the  plaintiff  of  any  fact 
material  to  the  risk,  joined  with  the  fact  that  ordinary  prudence 
on  the  part  of  the  defendants,  in  insuring  by  a  time  policy 
running  back  for  two  months,  would  naturally  lead  them 
to  enquire  what  voyage  the  vessel  was  upon,  imposing 
the  necessity  of  a  tru^ful  answer,  leads  to  the  conclusion  that 
nothing  is  shown  to  impeach  the  good  faith  of  the  plaintiff. 
Underwriters,  in  assuming  the  risk  of  a  loss  that  may  have 
happened  before  the  date  of  the  policy,  assume  a  hazardous 
undertaking,  and  charge  a  proportionate  premium,  and  must 
be  presumed  to  inquire  as  to  all  obvious  matters  which  may 
affect  the  taking  of  the  risk  at  all  or  the  rate  of  premium.  ^ 
Their  protection  is  in  their  own  hands,  by  rejecting  such  risks 
or  charging  adequate  premiums  therefor. 

I  find  for  the  plaintiff,  for  the  sum  of  $3,000,  with  interest 
from  May  7th,  1869. 

Charles  M.  Da  CoBta^  for  the  plaintiff. 
Townsend  Scudder^  for  the  defendants. 
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Thb  Flobbnoe  Sewing  MACHmE  Company 

vs.  , 

The  Singer  Manttfacturing  Company.    In  Equity. 

The  plaintiff,  a  licensee,  from  the  defendant  and  two  others,  nnder  certain  pat- 
ents, filed  a  bill  against  the  defendant  alone,  to  enforce  a  reduction  in  the 
patent  rent  reeerred  by  the  license,  and  an  acoonnting  for  moneys  alleged 
to  have  been  oyerpaid  as  patent  rent,  and  praying  an  injunction  to  restrain 
the  defendant  from  guying  notice,  pendente  liie,  of  an  option  to  terminate  the  li- 
cense for  non-payment  of  patent  rent,  and  from  attempting  to  collect  patent  rent 
from  the  plainti£  The  Court  granted  the  injunction,  on  condition  that  the 
planitiff  deposit  with  the  clerk  the  patent  rent  as  it  should  accrue,  at  the  rate 
specified  in  the  license.  On  final  hearing,  the  Court  dismissed  the  biD,  on 
grounds  not  inyolving  the  merits  of  the  claim  to  a  reduction  of  the  patent 
rent  Each  party  now  moved  for  an  order  that  the  money  be  paid  to  it, 
which  had  been  deposited  with  the  clerk  as  a  condition  of  the  granting  of 
the  injunction :  Held,  that  the  money  ought  not  to  be  paid  to  either  party. 

ffeid,  also,  that  the  deposit  of  the  money  was  in  the  nature  of  a  pledge  or  securi- 
ty to  the  defendant  for  such  license  fees  as  were  in  fact  due;  that  the  plain- 
tiff, having  obtained  thereby  an  injunction  preventing  the  revocation  of  the 
license,  and  having  had,  during  the  continuance  of  the  suit,  the  use  of  the 
patents,  could  not  now  withdraw  the  money  and  leave  the  defendant  without 
security  for  rent  or  license  fees  past  due ;    and  that  the  defendant  could  not 

.    take  the  money  until  the  right  thereto  was  in  some  manner  settied. 

(Before  Woodbuff  and  Blatcbtobd,  JJ.,  Southern  District  of  New  York,  Febru- 
ary 4th,  IStl.) 

Woodruff,  J.  The  plaintiff  is  a  licensee  of  three  asso- 
ciated companies,  namely,  the  defendant,  the  Wheeler  and 
Wilson  Manufactnring  Company  and  the  Grover  and  Baker 
Sewing  Machine  Company.  By  the  terms  of  the  license,  the 
plaintiff  agreed  to  pay  a  license  fee  or  royalty  of  five  dollars 
for  each  machine  made  and  sold  in  the  United  States,  and  two 
dollars  for  each  machine  exported ;  and,  nnder  the  license,  the 
plaintiff  was  making  and  selling  machines  to  snch  a  nnmber, 
at  the  time  when  the  bill  herein  was  filed,  that  the  amonnt  of 
VOL  vm. — 12 
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fees  payable  at  the  specified  rates  was  nearly  twenty-five 
thousand  dollars  a  quarter,  or  nearly  one  hundred  thousand 
dollars  a  year,  payable  in  quarterly  payments,  on  rendering 
quarterly  accounts  of  the  machines  manufactured  and  sold  in 
each  quarter.  The  license  contained  a  provision,  that  the  as- 
sociated companies  should  not  license  the  making  of  a  drop- 
feed  shuttle  sewing  machine  using  two  threads,  at  a  less  pat- 
ent rent,  without  a  corresponding  reduction  in  the  patent  rent 
thereby  reserved ;  and,  also,  a  reservation  to  the  licensers,  of 
the  right  to  terminate  the  license,  at  their  option,  on  thirty 
days'  notice,  for  any  breach  of  the  agreement  by  the  plaintiff. 

The  bill  of  complaint  herein  alleges,  that  the  licensers 
gave  such  a  license  to  a  third  party  as  operated  to  reduce  the 
plaintiff's  rent  or  fee  to  forty  cents  for  each  machine ;  that 
the  plaintiff  has  paid  to  the  said  associates'  $63,912,  since  the 
right  to  the  reduction  arose ;  and  that  the  larger  part  thereof 
was  paid  in  ignorance  of  the  fact,  and  the  residue  under  a 
protest  that  it  was  not  due,  but  was  paid  in  order  to  prevent 
a  revocation  of  the  license,  which  was  threatened,  and  which 
would,  as  the  plaintiff  alleged,  be  very  injurious  to  its  busi- 
ness. The  bill  prays  a  decree  establishing  the  plaintiff's 
right  to  a  reduction  in  the  rent  or  license  fee,  and  directing  a 
repayment  of  the  sums  overpaid,  and  that  the  defendant  be 
enjoined  from  giving  notice  of  an  option  to  terminate  the  li- 
cense, and  from  attempting  to  collect  the  sums  reserved  as 
rent  or  license  fee  by  the  terms  of  the  license. 

After  the  filing  of  the  bill,  the  plaintiff  applied  to  this 
Court,  by  motion,  for  an  injunction,  pendente  lite^  to  restrain 
the  defendant  according  to  the  prayer  of  the  bill,  having  of- 
fered, in  the  bill,  to  deposit  with  such  receiver  as  the  Court 
should  name,  aU  such  sums  as  the  patent  rent,  under  the  terms 
of  the  license,  would  amount  to,  for  each  quarter  which  should 
expire  during  the  pendency  of  this  suit,  at  the  times  when 
the  same  would  fall  due,  the  said  sums  to  be  held  by  such  re- 
ceiver subject  to  the  order  of  this  Court,  and  to  await  the 
final  decree  in  this  suit.  Thereupon,  on  the  8th  of  January, 
1870,  the  Court  ordered  that  an  injunction  issue,  restraining 
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the  defendant,  until  the  further  order  of  this  Court,  from  giv- 
ing notice  to  the  plaintiff  of  a  termination  of  the  license,  and 
from  attempting  to  collect  license  fees  or  patent  rent  there- 
under, on  condition,  "that  the  plaintiff  deposit  with  the 
clerk  of  this  Court  all  moneys  which  shall  become  due  un- 
der said  license,  according  to  the  fiiU  patent  rent  reserved 
therein,  on  or  before  the  tenth  days  of  each  and  every  Jan- 
uary, April,  July  and  October,  *  *  *  said  moneys  to  be 
deposited  by  the  clerk  with  the  United  States  Trust  Com- 
pany, *  *  on  interest,  to  the  credit  of  the  suit,  and  subject 
to  the  order  of  this  Court/'  An  injunction  was  issued  in 
pursuance  of  such  order,  addressed  to  the  defendant,  enjoin- 
ing such  defendant  as  in  the  order  directed ;  and,  in  perform- 
ance of  the  condition  prescribed  in  the  order,  and  imder  a 
subsequent  modification  thereof  reducing  the  rate  of  fees, 
the  plaintiff  has  paid  to  the  clerk  of  this  Court,  from  quarter 
to  quarter,  sums  which,  including  the  quarter  ending  on  the 
1st  of  October,  1870,  amount  to  $76,793,  which  is  now  on 
deposit,  at  interest,  as  directed. 

The  cause  was  brought  to  a  hearing  upon  pleadings  and 
proofs,  and,  in  December,  1870,  the  decision  of  the  Court  there- 
on, was  made,  {ante  p.  113),  that  the  bill  should  be  dismissed 
on  two  grounds — ^first,  that  no  case  was  made  appealing  to 
the  jurisdiction  of  a  Court  of  equity,  or  requiring  the  in- 
terference of  the  Court  to  determine  the  rights  ofiithe  par- 
ties ;  and,  secondly,  that  the  relief  sought  by  the  bill  could 
not  be  granted  in  a  suit  to  which  the  Wheeler  and  Wilson 
Manufacturing  Company  and  the  Grover  and  Baker  Sewing^ 
Machine  Company  were  not  parties.  The  Court,  therefore, 
declined  to  pass  upon  the  merits  of  the  controversy,  and  the 
question  whether  the  license  fee  or  rent  payable  by  the  plain- 
tiff has  been  affected  or  reduced  by  the  acts  of  the  associated 
companies  since  the  license  was  granted,  remains  wholly  un- 
determined. Upon  the  publication  of  the  decision  of  the 
Court,  and  before  a  final  decree  has  been  settled  and  entered^ 
the  plaintiff  has  applied  for  an  order  that  the  money  paid  to 
the  clerk,  and  now  on  deposit  as  above  stated,  be  repaid  to 
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the  plaintiff;  and,  on  the  other  hand,  the  defendant  has  made 
a  cross  motion  or  application,  asserting  title  to  the  money  as 
in  truth  the  proceeds  of  the  nse  of  the  patents  covered  by  the 
license,  and  profits  made  by  such  nse  by  the  plaintiff  during  the 
period  in  which  the  defendant  has  been,  by  the  injunction 
of  the  Court,  restrained  of  its  legal  right  to  revoke  the  li- 
cense, and  that,  the  plaintiff  having  failed  to  establish,  in 
this  suit,  the  right  to  a  reduction  of  the  rent  or  fee,  the  de- 
fendant is  entitled,  according  to  the  just  construction  of  the 
condition  upon  which  the  plaintiff  took  the  injunction,  to 
have  the  money  paid  over  for  the  use  and  benefit  of  the  de- 
fendant and  the  companies  thus  associated  with  the  defend- 
ant, in  satisfaction,  pro  tantOy  of  their  daim  to  license  fees 
while  the  Court  has  held  them  in  restraint,  and  thereby  pro- 
tected the  plaintiff  in  the  use  of  their  patents. 

The  question  presented  by  the  circumstances  above  de- 
tailed and  by  the  motion  of  the  parties  respectively,  is  novel 
and  embarrassing.  So  far  as  we  have  derived  aid  from  counsel, 
and  so  far  as  my  examination  has  extended,  it  is  without 
precedent.  The  money  was  undoubtedly  paid  to  the  clerk, 
and  made  subject  to  the  order  of  the  Court,  in  the  expectation 
that  the  Court  would,  in  this  suit,  determine,  by  its  final  de- 
cree, upon  the  pleadings  and  proofs,  whether  the  plaintiff  was 
still  bound  to  pay  the  full  license  fees  or  rent  reserved  to  the 
defendaift  and  the  other  associated  companies,  or  whether,  on 
the  other  hand,  the  plaintiff  was  entitled  to  retain  the  license 
on  paying  the  reduced  rent  which  the  plaintiff  insisted  was 
alone  due,  and  in  the  expectation  that  the  money,  paid  in, 
would  thereupon  be  paid  bver  to  the  defendant,  for  the  use  of 
the  assodated  licensers,  or  would  be  apportioned  between  them 
and  the  plaintiff,  according  to  such  rights  as  were  found  to 
arise  out  of  an  adjudged  reduction  of  the  license  fee. 

The  money  paid  in  was  the  money  of  the  plaintiff.  How- 
ever true  it  is,  that  it  was  the  precise  amount  of  the  license 
fee  reserved  to  the  associated  companies  for  the  use  of  their 
patents,  and,  in  a  sense,  may  be  the  fruit  or  proceeds  of  the 
use  of  their  property,  presumptively  earned  in  such  use,  and 
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evcD-  derived  therefrom,  by  the  plaintiff,  by  a  use  of  their 
patents  against  their  will,  still,  the  money  itself  was  the 
plaintiff's  money,  and  the  plaintiff,  in  paying  it  over  under 
the  order  made  upon  a  voluntary  offer  to  pay  it,  did  not  ad- 
mit for  a  moment  that  the  money  was  due  to  the  defendant 
and  the  other  associates,  but  was  acting  throughout  in  denial 
of  their  right,  and  was  earnestly  insisting  that  they  were 
largely  overpaid  at  the  time  the  bill  was  filed ;  and  the  money 
was  offered  to  be  paid,  and  was  in  part  paid,  in  confidence 
that  the  Court  would  retain  it,  not  suffering  it  to  pass  to  the 
defendant,  or  to  the  defendant  and  the  other  companies,  unless 
it  should  be  adjudged  due  under  the  license. 

It  is  equally  dear,  that  the  defendant  did  not  suppose,  and 
could  not  suppose,  that  paying  the  money  to  the  clerk,  ex  vi 
termdni,  gave  the  defendant  and  the  other  associates  a  title  to 
the  money,  or  that,  if  the  •Court  should  adjudge  that  the 
plaintiff's  license  fee  had,  by  the  acts  of  the  defendant  and 
the  other  associates  since  the  license  was  granted,  been  re- 
duced to  forty  cents  for  each  machine,  the  plaintiff  would 
not  be  entitle^  to  an  order  of  the  Courtj  (after  proper  compu- 
tation,) for  the  repayment  to  the  plaintiff  of  the  whole  or  of 
a  considerable  part  of  the  money.  To  this  may  be  added  the 
fiirther  suggestion,  that,  if  the  Court  had  decided  the  ques- 
tion between  the  parties  on  the  merits  either  way,  and  the 
decree  had  been  appealed  from,  it  cannot  be  doubted  that  the 
party  appealing  would  have  insisted  that  no  order  disposing 
of  the  fund  should  be  made  pending  the  appeal. 

The  Court  having  declined  to  determine  the  controversy 
on  the  merits,  the  plaintiff  re-asserts  title  to  the  money, 
claiming  that  the  purpose  for  which  it  was  paid  has  failed, 
while  the  defendant  insists,  that,  as  the  plaintiff  has  failed  to 
establish  a  right  to  a  reduction  of  the  fee  in  this  suit  and  by 
a  decree  herein,  the  defendant  is  entitled  to  the  money,  as 
prima  facie  due  upon  the  face  of  the  license,  and  that  the 
condition,  on  which  the  restraint  was  imposed,  should  be  con- 
strued to  mean,  that  the  money  should  be  paid  to  the  defend- 
ant for  the  use  of  the  associates,  if,  in  and  by  this  suit,  such 
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right  to  a  reduction  was  not  decreed  in  the  plaintiff's  favor; 
and  that,  to  hold  otherwise,  is  to  lend  the  aid  of  the  Court  to 
a  great  injustice,  in  this,  that,  but  for  the  interference  of  the 
Court  by  injunction,  the  plaintiff  would  have  been,  by  revo- 
cation of  the  license,  prevented  from  using  the  patents,  or 
would,  by  action,  have  been  compelled  to  pay  the  associates 
the  very  money  now  in  question.  Obviously,  this  last  sug- 
gestion assumes  that  the  defendant  could  have  successfully  re- 
voked the  license,  or  have  compelled  the  plaintiff  to  pay  the 
whole  rent  originally  reserved — ^the  very  claim  whic  hthis 
Court  declined  to  determine,  and  which  this  Court  cannot 
now  assume  in  the  defendant's  favor.  Yet,  it  is  equally  ob- 
vious, that  the  consideration  upon  which  the  plaintiff  offered 
to  pay  the  money,  and  for  which  the  plaintiff  did  pay  the 
money  to  the  clerk,  has  not  wholly  failed.  The  plaintiff  did 
thereby  obtain  an  injunction,  find  restrained  the  defendant 
from  interfering  with  the  use  of  the  patented  inventions,  and 
from  attempting  to  collect  the  license  fee  or  rent^  and  did 
thereby  secure  to  itself  the  uninterrupted  use  of  the  inven- 
tions and  such  profit  as  might  accrue  therefroiiL. 

In  this  conflict  of  claim,  so  peculiar  and  so  complicated, 
the  essential  inquiries  are — why  was  the  money  paid  to  the 
clerk  of  this  Court  ? — what  protection  to  the  defendant  was 
intended  thereby  ? — what  purpose  was  to  be  effected  ? — ^and, 
fipom  the  answer,  it  must  be  determined  what  equitable  rights 
result  from  the  payment. 

The  techical  suggestion,  that,  because  the  money  was  paid 
in  by  the  plaintiff,  in  the  suit,  it  became  S3  identified  there- 
with, that,  when  the  Court  declines  to  decide  the  merits  and 
dismisses  the  suit,  the  money  goes  out  of  Court  with  the  plain- 
tiff and  ceases  to  be  subject  to  any  order  of  the  Court,  sav^ 
the  formal  order  of  repayment,  is  not  quite  satisfactory. 
There  is,  it  is  true,  a  species  of  logical  sequence  in  the  sug- 
gestion, but  it  largely  overlooks  the  enquiries  last  above  sug- 
gested and  the  equities  which  may  result  from  the  very  facts, 
that  the  plaintiff*  offered  to  pay  in  the  money  in  order  to  ob- 
tain the  protection  which  the  injunction  gave,  and  that  the 
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defendant  was  required  to  submit  to  the  restraint,  suffer  the 
nninterrupted  use  of  the  patents,  and  forego  all  attempts  to 
collect  the  money ;  and  the  suggestion  further  assumes,  that 
the  money  was  subjected  to  no  order  of  the  Court  which  does 
not,  in  this  suit,  determine  the  title  to  the  license  fees  or  pat- 
ent rent  and  the  amount  payable  from  the  plaintiff. 

The  defendant  and  the  associated  companies  held  thd 
agreement  of  the  plaintiff  for  the  payment  of  the  license  fees 
stipulated  therein.  They  also  had  the  unquestionable  right 
to  terminate  the  license  if  the  amount  of  fees  actually  due  or 
accruing  were  not  paid.  The  plaintiff  was  actually  using  their 
inventions  for  its  own  profit.  As  to  the  company  made  de- 
fendant here  the  plaintiff  was  a  foreign  corporation,  and 
could  not  be  sued  upon  the  agreement,  for  the  collection  of 
the  money,  in  this  District.  In  this  posture  of  the  parties,  the 
plaintiff,  alleging  that,  at  that  time,  the  defendant  and  the 
other  associates  were  overpaid,  and  claiming  that  the  license 
fees  had,  by  acts  subsequent  to  Iftie  license,  been  largely  re- 
duced, asked  that  the  defendant  be  put  under  injunction,  for- 
bidding the  revocation  of  the  license,  which  revocation  was  the 
dear  legal  right  of  the  defendant,  if  the  plaintiff  could  not  es- 
tablish a  right  to  a  reduction,  forbidding  the  defendant  from 
bringing  an  action  to  collect  the  fees,  which  were  as  clearly 
due,  as  a  legal  right,  if  the  plaintiff  could  not  establish  the 
title  to  a  reduction,  and  even  restraining  the  defendant 
from  bringing  an  actioiL  to  test  the  plaintiff's  claim  to 
a  reduction.  As  a  necessary  incident,  the  plaintiff  secured 
to  itself  the  uninterrupted  use  of  the  licensed  inven- 
tions and,  what  was  deemed  of  great  importance  to  the  plain- 
tiff, the  opportunity  to  prosecute  the  litigation  without  haz- 
ard of  losing  the  license,  or  losing  any  right  to  the  money 
paid,  if  it  established  its  right  to  a  reduction.  That  is  to  say, 
the  plaintiff  would  hold  on  to  the  license,  whether  right  or 
wrong  in  the  litigation,  and  not  lose  its  claim  to  the  money, 
if  successful.  For  these  by  no  means  inconsiderable  advan- 
tages to  the  plaintiff,  and  summary  disadvantages  wrought  to 
the  defendant,  the  plaintiff  offered  and  accepted  the  condition 
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of  paying  the  money  to  the  clerk,  subject  to  the  order  of  the 
Coart.  To  what  end  i  Was  it  that  the  defendant  should,  by 
the  very  acceptance  of  the  condition  and  the  payment  of  the 
money,  gain  fmy  equivalent  for  the  advantage  gained  by  the 
plaintiff  and  the  disadvantage  wrought  to  the  defendant  and 
the  other  associates?  Was  it  that  the  money  should  be 
Urought  within  convenient  reach  and  be,  by  the  very  transac- 
tion, made  subject  to  the  defendant's  claim  to  license  fees  ? 

Again,  the  plaintiff  is  a  corporation,  presumptively  divid- 
ing its  gains  among  its  shareholders.  No  allegation  is  made 
here  that  it  was  not,  nevertheless,  perfectly  solvent  and  able 
to  pay  all  the  fees  which  had  accrued,  at  whatever  rate  may 
be  finally  established,  and  it  might  not  be  assumed,  as  a  pre- 
sumption, that  it  would  not  be  able  to  pay  all  that  should 
accrue  during  the  litigation.  But,  on  the  other  hand,  the 
defendant  had  a  right  to  insist,  on  behalf  of  the  associates, 
that  no  risk  whatever  should,  by  the  action  of  the  Court,  be 
cast  upon  them ;  that  the  plkintiff  ought  rather  to  be  required 
to  pay  the  money  to  them,  in  reliance  on  their  solvency  and 
ability  to  refund,  if  it  should  be  determined  that  the  license 
fee  was  reduced ;  that  the  accruing  quarterly  payments  were 
very  large  and  the  duration  of  the  litigation  very  uncertain ; 
that  the  defendant  and  the  other  associates  ought  not  to  have 
their  hands  tied,  and  be  restrained  of  the  opportunity  to  test 
their  legal  rights,  to  find,  after,  it  might  ^e,  years  of  litiga- 
tion, that  the  plaintiff,  (though  wj^hout  any  fraud  or  dishon- 
esty,) in  the  fluctuations  and  vicissitudes  which  affect  the 
prosperity  of  business  of  every  sort,  had  become  unable  to 
pay  the  large  arrears  which  would  accrue  if  the  defendant 
was  right  in  the  claim  to  the  full  license  fees  reserved.  In 
this  view  of  the  subject,  was  not  the  defendant  to  derive 
some  benefit  from  the  payment  of  the  money  to  the  clerk,  as 
a  security  and  protection  against  the  possible  loss  of  what 
should  be  due  at  the  termination  of  the  litigation  ?  The  offer 
by  the  plaintiff,  the  condition  imposed  by  the  Cour^  on 
granting  the  injunction,  and  the  paying  of  the  money,  ought 
not  to  be  permitted  to  operate  as  a  delusion.    They  were 
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certainly  not  bo  intended.  The  proceeding  against  the  de- 
fendant waB  wholly  in  inmtv/m.  Some  protection  to  it 
against  the  possible  consequences  of  restraining  the  assertion 
of  its  alleged  legal  rights  was  intended.  A  consideration  was 
offered  and  accepted  for  the  immunity  gcKnto^j  pendente  litSj 
to  the  plaintiff.  It  is  not  the  fault  of  the  defendant  that  the 
plaintiff  came  into  this  Court  without  a  cause  of  action  which 
warranted  an  appeal  to  the  Court,  as  a  Court  of  equity,  or 
came  into  a  Court  in  which  the  relief  could  not  be  granted 
for  want  of  necessary  parties.  For  all  the  purposes  of  these 
motions,  the  decision  that  the  plaintiff  did  so  come  must  be 
taken  to  be  correct.  The  plaintiff  chose  Yoluntarily  so  to 
come,  and,  so  coming,  subjected  the  money  to  the  order  of  the 
Court,  for  the  protection  and  benefit  of  the  defendant,  who 
was  in  constant  resistance  of  the  plaintiff's  endeavor. 

What,  in  equity,  is  the  result  ?  I  cannot  resist  the  con- 
clusion, that  the  circumstances  gave  to  the  defendant  an 
equitable  lien  upon  the  fund — not  a  lien  created  by  the  li- 
cense— ^not  a  lien  or  title  established  by  any  decision  that 
the  whole  fee  or  rent  reserved  by  the  license  is  payable — ^but 
a  lien  resulting  solely  from  the  paying  in  of  the  money  for 
the  security  and  protection  of  the  defendant,  and  as  the  con- 
sideration upon  which  the  plaintiff  obtained  and  accepted  an 
actual  benefit,  and  placed  the  defendant  at  disadvantage  and 
in  a  condition  of  risk  or  hazard.  This  protection  and  secu-  * 
rity  the  defendant  ought  not  to  be  required  to  relinquish,  for 
the  mere  reason,  that  it  turns  out  that  (according  to  the  views 
governing  the  decision  the  Court  has  made)  the  plaintiff 
ought  not  to  have  come  into  this  Court  at  all  in  the  form  and 
manner  it  came,  and  had  no  case  for  any  injunction.  To 
order  the  payment  of  the  money  to  the  plaintiff,  on  the 
ground  that,  although  the  bill  be  dismissed,  the  merits  are 
undecided,  is  to  make  the  error  the  Court  were  invited,  by 
the  offer  of  the  plaintiff,  to  commit,  the  ground  for  accom- 
plishing the  precise  injustice  against  which  the  condition  of 
granting  the  injunction  was  intended  to  guard.  The  equities 
of  the  defendant  seem  to  me  analogous  to  the  rights  which 
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would  have  arisen  in  its  fav6r,  if  the  condition  of  granting 
the  injunction  had  been  a  pledge  of  money  or  other  security 
for  the  payment  of  whatever  sums  might  accrue  to  the  de- 
fendant  and  the  other  associated  companies  pending  the 
injunction.  If  the  pending  suit  ascertained  and  settled  the 
amount  due,  the  disposition  of  the  money  would  be  simple 
and  convenient.  But  it  would  by  no  means  follow,  that,  if 
that  litigation  failed  to  settle  the  question  on  the  merits,  the 
pledge  could  be  withdrawn,  the  plaintiff  having  had  the 
benefits  of  the  injunction  in  the  meantime. 

For  these  reasons,  I  conclude  that  the  Court  ought  not 
to  order  the  repayment  of  the  money  to  the  plaintiff.  The 
defendant  has  acquired  an  equity  which  arose  not  out  of  the 
license,  nor  out  of  the  mere  litigation  of  the  questions  raised 
by  the  bill  of  complaint,  but  out  of  facts  arising  after  bill 
filed,  and  proceedings  collateral  to  the  issues  therein — ^pro- 
ceedings intended  to  be  protective  of  the  defendant,  and  con- 
servative of  the  rights  of  the  plaintiff.  Such  an  equity  has 
not  been  lost.  It  can  still  be  preserved  and  protected,  and  I 
think  there  is  no  want  of  power  in  the  Court  to  preserve  and 
protect  it. 

It  does  not  follow  that  the  defendant  is  entitled  to  an 
order  that  the  money  be  paid  to  the  defendant,  as  the  amount, 
or  on  account,  of  license  fees  accrued,  nor  as  payable  accord- 
ing to  the  proper  construction  of  the  condition  on  which  the 
injimction  was  granted.  That  condition  did  not  contemplate 
the  disposition  of  the  money  except  upon  some  ascertainment 
that  the  defendant  and  the  other  associated  companies  were 
entitled  to  receive  from  the  plaintiff  the  whole  or  some  part 
of  the  fees  or  rent  reserved  in  the  license.  Such  ascertainment 
has  not  been  made,  and,  to  direct  the  payment  to  the  defend- 
ant, would,  in  substance,  be,  to  determine  the  question  be- 
tween the  contestants,  on  this  motion,  which,  on  the  plead- 
ings and  proofs  in  the  suit,  the  Court  declined  deciding. 

If,  in  fact,  the  condition  prescribed  in  the  order  had  been, 
that  the  plaintiff  pay  in  the  accruing  fees  or  rent  at  the  rate 
prescribed  in  the  license,  to  be  paid  over  to  the  defendant  for 
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the  benefit  of  the  associated  companies,  if  the  plaintiff  should 
not  prevail  in  the  suit,  then  it  might  be  regarded  as  a  conse- 
quence consented  to,  and  of  which  the  plaintiff  could  not 
afterwards  complain,  but  the  order  does  not  so  read,  and  the 
submission  of  the  disposition  of  the  money  to  the  order  of 
the  Court  shows  that  that  order  must  proceed  upon  some 
future  ascertained  right. 

What,  then,  shall  be  done  with  the  money  ?  If  the  Court 
reftise  an  order  for  the  payment  to  either  of  the  parties,  shall 
it  remain  on  deposit  indefinitely  ?  If  I  am  correct  in  the 
views  I  have  expressed,  that  question  may,  perhaps,  be  an- 
swered by  another.  Suppose,  as  a  condition  of  granting  the 
injunction,  the  Court  had  required  a  pledge,  as  security,  in 
terms,  for  the  payment  of  whatever  fees  or  rent  should  accrue 
and  be  of  right  payable  pending  the  injunction,  what  would 
be  done  with  the  pledge,  on  the  dismissal  of  the  present  bill 
of  complaint?  The  plaintiff  ought  not  to  be  permitted  to 
withdraw  the  pledge.  The  defendant  ought  not  to  be  per- 
mitted to  appropriate  the  pledge,  while  the  amount  of  fees 
or  rent  of  right  payable  is  in  contest  and  undetermined. 

I  admit  that  the  case  is  novel,  and  the  condition  of  the 
fund,  and,  perhaps,  the  relation  of  the  Court  to  the  fund,  is 
peculiar.  But  it  seems  to  me  that,  until,  in  some  appropriate 
proceeding,  either  at  law  or  in  equity,  the  question  between 
the  parties  is  determined,  this  Court  can  make  no  order  dis- 
posing of  money  now  held  for  the  defendant's  security. 
Whether  that  determination  shall  be  had  in  this  Court — 
whether  the  disposition  of  the  money  has  not,  by  its  payment 
to  the  clerk,  been  so  submitted  to  its  jurisdiction  that  such  a 
determination  may  be  had  here,  on  grounds  which  were 
wholly  inapplicable  to  the  suit  which  was  brought  by  the 
plaintiff — whether  the  defendant  should  proceed  at  law  to 
establish  its  right  to  rent  or  fees  according  to  the  terms  of  the 
license,  and  then  apply,  in  a  summary  form,  for  the  order 
which  would  give  effect  to  the  deposit  as  a  security  for  their 
payment — whether  such  an  adjudication  in  any  Court  of 
competent  jurisdiction  would  not  warrant  such  summary  ap- 
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plication — ^and  whether  the  equitable  lien  which,  in  my 
opinion,  the  defendant  has  acquired,  may  be  executed  by  a 
suit  in  the  nature  of  a  foreclosure  of  any  right  or  equity  of 
the  plaintiff — are  questions  upon  which  we  are  not  here 
called  upon  to  express  an  opinion.  There  is  no  doubt  that, 
on  the  determination  of  the  question  in  dispute,  this  Court 
has  power  and  jurisdiction  to  give  effect  to  the  deposit  of  the 
money  as  a  security  and  apply  it  as  the  rights  of  the  parties 
may  then  require. 

The  motions  should  be  denied. 

Blatchfobd,  J.  The  plaintiffs,  licensees  from  the  Grover 
and  Baker  Sewing  Machine  Company,  the  Wheeler  and  "Wil- 
son Manufacturing  Company,  and  the  Singer  Manufacturing 
Company,  under  patents  held  by  those  companies,  filed  the 
bill  in  this  suit  against  the  latter  company  alone.  The  sub- 
stance of  it  was,  that,  by  reason  of  acts  done  by  the  licensers, 
the  plaintiffs  were,  by  the  terms  of  their  license,  entitled  to 
have  the  license  fee  of  five  dollars  for  each  machine  not  ex- 
ported, and  two  dollars  for  each  machine  exported,  con- 
tracted to  be  paid  by  the  license,  reduced  to  forty  cents  for 
each  machine ;  that  the  plaintiffs,  on  such  yiew,  had  overpaid 
the  licensers  by  more  than  $58,000,  up  to  the  filing  of  the 
bill ;  and  that  the  licensers  threatened,  if  the  plaintiffs  re- 
fused further  to  pay  according  to  the  rates  specified  in  the  li- 
cense, to  terminate  the  license,  by  notice,  under  a  clause  there- 
in to  that  effect.  The  plaintiffs  offered,  in  the  bill,  to  deposit 
with  a  receiver  the  future  patent  fees  to  accrue  at  the  rates 
reserved  in  the  license,  as  they  should  become  due  thereun- 
der, "  the  said  sums  to  be  held  by  such  receiver  subject  to  the 
order  of  the  Court,  and  to  await  the  final  decree  in  this  suit." 
The  bill  averred,  that  the  licensers  other  than  the  defendants, 
were,  one  of  them  a  Connecticut  corporation  and  the  other  a 
Massachusetts  corporation,  and  they  were  not  made  parties 
because  this  Court  would  have  no  jurisdiction  over  them,  the 
plaintiffs  being  a  Massachusetts  corporation  and  the  defend- 
ants a  New  York  corporation.   The  bill  prayed  that  the  defend- 
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ants  be  ordered  to  reduce  the  patent  fee  reserved  in  the  li- 
cense to  forty  cents  for  each  machine,  and  to  account  with  the 
plaintifts  for,  and  pay  to  them,  the  sums  received  by  the  licens- 
ers under  the  license,  to  which  they  were  not  entitled,  and 
that  the  defendants  be  restrained  from  giving  notice,  during 
the  pendency  of  this  suit,  to  the  plaintiffs,  of  their  option  to 
terminate  the  license,  and  from  attempting  to  collect  patent 
fees  from  the  plaintiffs,  until  the  further  order  of  the  Court. 

On  the  filing  of  the  bill  and  after  a  hearing  on  notice,  an 
order  was  made  by  the  Court,  that  an  injunction  issue  re- 
straining the  defendants,  until  the  further  order  of  the  Court, 
from  giving  notice  of  a  termination  of  the  license  and  from 
attempting  to  collect  patent  fees  thereunder,  on  condition 
that  the  plaintiffs  deposit  with  the  clerk  of  this  Court  all  the 
monies  which  should  become  due  under  the  license  according 
to  the  full  patent  fees  reserved  therein,  quarter  yearly,  as 
provided  in  the  license,  said  moneys  to  be  deposited  by  the 
clerk  with  the  United  States  Trust  Company  in  the  city  of 
New  York,  on  interest,  to  the  credit  of  this  suit,  and  subject 
to  the  order  of  this  Court. 

When  such  order  was  presented  to  the  Court  to  be  settled 
and  signed,  it  contained  the  following  clause,  which  the  Court 
struck  out  before  signing  it :  "And  it  is  further  ordered,  that, 
in  case  complainants  fail  to  recover  in  this  suit,  they  shall 
pay  to  the  defendants  an  amount  sufficient  to  make  them  re- 
ceive seven  per  cent,  per  annum  on  the  sum  or  sums  paid  to 
the  derk  as  herein  directed,  from  the  time  of  such  payment 
or  payments  to  the  time  when  the  injunction  hereby  ordered 
shall  be  dissolved,  and  that  the  same  shall  be  added  to  and 
taxed  in  the  costs  to  be  taxed  for  the  defendants." 

An  injunction 'in  conformity  with  this  order  as  so  settled 
and  entered,  was  issued  and  served  on  the  defendants.  Sub- 
sequently, the  rates  of  payment  were,  for  future  machines, 
fixed,  by  order  of  Court,  at  three  dollars  for  each  machine 
not  exported,  and  one  dollar  for  each  machine  exported,  as 
being,  by  agreement  of  the  licensers  and  the  plaintiffs,  the 
full  license  rates  for  future  machines,  if  the  plaintiffs  were 
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not  entitled  to  the  reduction  claimed  by  them.  Under  these 
orders  the  plaintiffs  have  paid  to  the  clerk  of  the  Court  the 
Bum  of  $76,793,  which  is  on  deposit,  on  interest,  at  the  rate 
of  4  per  cent,  per  annum,  in  the  United  States  Trust  Com- 
pany, to  the  credit  of  this  cause,  and  subject  to  the  order  of 
this  Court. 

Meantime  the  cause  went  to  final  hearing  on  pleadings 
and  proofs.  The  conclusions  of  the  Court  in  the  cause  were  : 
(1.)  That  the  plaintiffs  did  not  require  the  aid  of  a  Court  of 
equity  to  exercise  or  maintain  the  rights  asserted  by  their 
bill,  but  their  remedies  were  complete,  both  offensive  and  de- 
fensive, without  such  aid,  to  resist  an  attempt  to  stop  their 
working  under  the  license,  or  to  defend  a  suit  for  license  fees 
already  paid,  or  to  bring  a  suit  to  recover  back  license  fees 
overpaid ;  (2.)  That  the  relief  asked  could  not  be  given  with- 
out directly  affecting  the  two  licensers  who  were  not  made 
parties  to  the  suit,  and  that,  therefore,  it  could  not  be  given, 
as  respected  the  defendants.  On  these  two  grounds,  the  con- 
clusion of  the  Court  was,  that  the  bill  must  be  dismissed,  the 
^  merits  of  the  controversy  not  having  been  considered  or  dis- 
posed of. 

The  case  being  thus  ready  for  the  entry  of  a  final  decree 
on  such  decision,  the  plaintiffs  now  apply  to  the  Court  for  an 
order  that  the  clerk  pay  to  them  the  monies  so  deposited  by 
them  with  him,  together  with  all  interest  which  has  accrued 
thereon.  The  defendants  also  apply  for  an  order  that  the 
clerk  pay  to  them  such  moneys  and  interest. 

The  Court  did  not,  by  its  decision,  dispose  of  the  merits 
of  the  controversy  raised  by  the  plaintiffs  in  their  bill:  So 
far  as  any  action  of  this  Court  is  concerned  in  respect  to  such 
merits,  the  controversy  is  exactly  where  it  was  when  the  bill 
was  filed,  and  before  the  injunction  was  issued  or  any  of  the 
money  was  deposited.  The  object  of  depositing  the  money 
was  to  secure  the  licensers  against  loss,  in  case  the  Court 
should,  on  the  merits,  decide  that  the  licensers  were  still  en- 
titled to  fees  at  the  license  rates,  and  that  the  plaintiffs  were 
not  entitled  to  the  reduction  claimed.     The  money  deposited 
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was  the  plaintiff's  mojiey  and  continued  to  be  such  until  the 
Court  should  decide,  on  the  merits,  that  the  licensers  were 
entitled  to  it  under  the  license.  To  award  the  money  now  to 
the  defendants  would  be  to  decide  the  merits  in  favor  of  the 
defendants.  This  the  Court  has  declared  it  cannot  do  in  this 
suit.  The  case  stands  as  if,  as  a  condition  of  the  granting  of 
the  injunction,  the  plaintiffs  had  given  a  bond,  with  sureties, 
conditioned  to  pay  to  the  defendants,  if  the  Court  should,  in 
this  suit,  decide,  on  the  merits,  that  the  licensers  were  entitled 
to  them,  the  full  license  fees  provided  for  by  the  license.  On 
such  a  decision  as  has  been  made  in  this  case,  there  could  be 
no  recovery  on  such  bond. 

The  view  urged  on  the  part  of  the  defendants  is,  that  the 
money  was  deposited  subject  to  the  right  of  the  plaintiffs  to 
show  affirmatively  in  this  suit  a  better  title  to  it  than  the  ti- 
tle of  the  licensers ;  that  the  money,  when  deposited,  became, 
prima  faeie,  the  money  of  the  licensers,  subject  to  such  right 
<tf  the  plaintiffs :  that  the  plaintiffs  have  failed  to  establish 
such  right ;  and  that,  therefore,  the  money  must  go  to  tlie 
defendants.  This  view  is  not  sound.  The  money  was  de- 
posited subject  to  the  determination  of  the  title  to  it.  It  has 
not  been  established,  on  the  merits,  that  the  plaintiffs  owe  it 
to  the  licensers  under  the  license.  The  title  to  it  has  not 
passed  from  the  plaintiffs,  and  has  not  passed  to  the  licensers 
or  to  the  defendants.  If  it  had  been  established  in  this  suit 
that  the  plaintiffs  owed  it  to  the  licensers,  it  would  have  gone 
to  the  defendants,  on  such  determination.  A  contrary  deter- 
mination would  have  carried  it  to  the  plaintiffs,  by  a  title  re- 
posing on  such  determination. 

The  suggestion  that  the  money  was,  under  the  order  of 
the  Court,  deposited  with  the  derk  to  the  credit  of  the  suit, 
and  that,  as  the  defendants  have  been  successful  in  dismissing 
the  bill,  they  must,  therefore,  have  the  money,  is  not  warrant- 
ed by  the  action  of  the  Court.  The  money  was  not  deposited 
by  the  plaintiffs  with  the  clerk  to  the  credit  of  the  suit,  in  the 
sense  claimed,  nor  did  the  order  of  the  Court  direct  that  it 

should  be  so  deposited.    It  directed  that  the  clerk  should  de- 
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posit  the  money  with  the  Trust  Company  to  the  credit  of  the 
sait,  meaning  that  the  money  should  be  deposited  in.  the 
Trust  Company  in  the  name  of  the  suit,  so  as  to  be  easily 
identified  and  drawn  against.    So,  also,  the  action  of  the 
Court  in  striking  out  from  the  order,  as  proposed  for  settle- 
ment, the  clause  before  referred  to,  indicates  an  intention  to 
retain  absolute  control  of  the  ultimate  disposition  of  the 
money,  and  an  absence  of  intention  that  a  mere  failure  by 
the  plaintiffs  to  recover  in  the  suit  should  confer  on  the  de- 
fendants any  rights  in  respect  of  the  money  to  be  deposited. 
There  is  another  view  which  is  conclusive  against  an 
award  at  this  time  of  the  money  or  any  part  of  it  to  the  de- 
fendants.   The  Court  has  held  that  it  can  make  no  decision  on 
the  merits  between  the  parties  to  this  suit  without  affecting 
and  prejudicing  the  rights  of  the  two  co-licensers  who  are  not 
made  parties.    It  thus  has  decided  that  it  cannot  recognize 
the  defendants  as  representing,  in  this  suit,  such  two  co- 
licensers.    Therefore,  it  cannot  now  award  to  the  defendants 
siich  share  of  the  money  as  belongs  to  such  two  co-licensers, 
and  it  has  no  means  of  determining,  and  no  right  to  deter- 
mine, in  the  absence  of  such  two  co-licensers,  as  parties  to  a 
controversy  respecting  the  money,  what  such  share  is,  and  it 
cannot  award  such  share  to  such  two  co-licensers,  as  long  as 
they  are  not  parties  to  such  controversy.     As  respects  such 
share  of  the  money  as  might  belong  to  the  defendants,  the 
Court  cannot  determine  that  question  in  the  absence  of  the 
two  co-licensers,  any  more  than  it  can  determine  the  ments  of 
the  suit  in  such  absence.    Besides,  it  has  decided  that  the  ii;- 
'terest  and  property  of  the  three  licensers  under  the  license  are 
essentially  joint,  and  that  it  cannot,  in  this  suit,  settle  their 
respective  shares  under  the  license.    It  follows,  that  it  cannot 
settle  in  this  suit,  as  it  now  stands,  the. share  of  the  de- 
fendants in  the  money  in  Court,  so  as  to  award  to  them  that 
share. 

The  case  is  not  presented  to  the  Court  in  the  view  that 
the  defendants  are  entitled  to  the  whole  or  a  part  of  the 
money  as  compensation  for  the  damages  sustained  by  them, 
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or  by  the  licensers,  by  the  issuing  of  the  injunction.  If  it 
were,  it  would  be  a  sufficient  answer  to  the  claim  to  say,  that 
the  Court  could  no  more,  in  this  suit,  settle  the  amount  of 
such  damages,  as  respects  the  defendants,  or  their  co-licensers, 
or  all  the  licensers  jointly,  without  the  presence  of  such  co- 
licensers,  than  it  can  settle  the  merits  of  the  controversy  with- 
out such  presence.  The  interest  of  all  the  licensers  under  the 
license  being  joint,  the  defendants  can  have  sustained  no 
separable  or  severable  damages,  through  the  operation  of  the 
injunction,  which  this  Court  can  ascertain  or  award,  unless  it 
has  all  the  licensers  before  it. 

Thus  fiir,  the  question  only  of  the  claim  of  the  defendants 
to  receive  the  money  has  been  considered.  But  many  of  the 
views  stated  are  equally  conclusive  against  the  claim  of  the 
plaintiffs  now  to  be  paid  the  money.  It  was  deposited 
on  the  plaintiffs'  own  offer,  to  secure  the  licensers  against 
loss,  in  case  they  were  in  fact  entitled  to  fees  at  the  license 
rates,  and  in  case  the  plaintiffs  were  not  in  fact  entitled  to  the 
reduction  claimed.  As  the  plaintiffs  obtained,  through  and 
by  means  of  the  deposit  of  the  money,  as  a  condition  pre- 
cedent, the  granting  and  continuance  of  the  injunction  re- 
straining the  defendants  from  terminating  the  license,  and 
from  bringing  suit  for  the  patent  fees,  and  have  gone  on 
working  under  the  license,  and  enjoyed  the  consideration  for 
which  the  money  was  deposited,  the  good  sense  of  the  trans- 
action, and  good  faith  towards  all  parties,  require  that  the 
money  should  be  regarded  as  having  been  deposited  subject 
to  a  decision  as  to  the  title  to  it  by  a  competent  tribunal, 
whether  this  Court  or  some  other  Court.  To  award  it  now 
to  the  plaintiffs,  would  be  to  decide  the  merits  of  the  suit  in 
favor  of  the  plaintiffs.  It  has  not  been  established  that  the 
plaintiffs  do  not  owe  it  to  the  licensers  under  the  license. 
Although  it  is  still  the  money  of  the  plaintiffs,  because  it  was 
their  money  when  deposited,  and  the  title  to  it  has  not  passed 
to  the  defendants  or  the  licensers,  still  it  is  subject,  in  the 
hands  of  this  Court,  to  the  equitable  claim  and  right,  on  the 
part  of  the  defendants  and  the  licensers,  not  to  have  it  paid 

Vol.  Ym.— 18 


194  SOUTHERN  DISTRICJT  OF  TSfEW   YORK, 

The  City  of  New  Tork. 

to  the  plaintifis  until  it  is  properly  established  that  the 
plaintiffs  do  not  owe  it  to  the  licensers  under  the  license. 

Under  these  views,  the  fund  may  be  held  by  this  Court, 
although  brought  into  it  as  an  incident  of  this  suit,  notwith- 
standing the  suit  is  discontinued  or  the  bill  dismissed.  It  will 
be  so  held,  subject  to  be  disposed  of  on  a  proper  application, 
showing  a  state  of  facts  demanding  its  disposition.  It  is  not 
for  this  Court  to  suggest  in  what  tribunal,  whether  this  or 
another,  the  adjudication  as  to  the  title  to  the  money  is  to  be 
made,  or  by  what  form  of  suit  or  proceeding,  or  what  will  be 
regarded  by  this  Court  as  sufficient  warrant  for  disposing 
ultimately  of  the  money.  It  can  only  declare,  that  it  holds 
the  money  on  the  terms  above  stated,  subject  to  .the  showing 
of  a  title  to  it  by  the  plaintiffs  or  the  licensers^  as  being  or 
not  being  license  fee^  due  under  the  license. 

For  these  reasons,  I  am  of  opinion  that  the  motions  of 
both  parties  should  be  denied. 

Ebenezer  H.  Soar  and  Auguattts  Z.  SouUy  for  the  plaintiffs. 

Edwin  W,  SU/ughton  and  Oeorge  Gifford^  for  the  de- 
fendants. 


The  Cmr  or  New  York. 

« 

A  steamboat,  under  way,  coUidiDg  with  a  schooner  at  anchor  in  a  customary 
anchorage  phice,  held  to  be  presumptively  in  fault  and  bound  to  excuse  her- 
self,  by  showing  either  that  the  schooner  was  in  fault  or  that  the  accident  was 
ineyitable. 

There  being  a  fog,  the  steamboat  waa  also  held  to  be  in  fault  for  not  hating  a 
lookout  on  her  bow. 

The  steamboat  was  also  held  in  fault  for  being  out  of  her  proper  track  and  for 
running  at  too  g^eat  a  rate  of  speed. 

The  schooner  was  held  in  fault  for  having  her  light  in  such  a  position  that  it  was 
hidden  from  view  by  her  sails,  which  were  set 

(Before  Woodbvfp,  J.,  Southern  District  of  New  Tork,  February  6th,  1871.) 
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Woodruff,  J.  The  schooner  Mary  Mankin  was  anchored 
on  the  usual  anchorage  ground  for  vessels  of  her  class,  in  the 
harbor  of  New  London,  in  the  night  of  the  3d  of  May,  1863. 
The  steamboat  City  of  New  York  was  one  of  a  line  of  steam- 
boats running  between  New  London  and  the  city  of  New 
York,  entering  or  departing  daily  from  the  harbor  of  New 
London,  and  her  officers  must  be  taken  to  have  known  that 
the  place  where  the  Mary  Mankin  lay  was  customarily  used 
for  the  anchorage  of  vessels.  The  place  was  on  the  west  side 
or  edge  of  the  channel,  and,  to  the  eastward  thereof,  the  width 
of  the  channel  was  abundantly  sufficient  for  vessels  entering 
and  departing  to  do  so  without  any  inconvenience.  The  usual 
track  of  steamboats  entering  and  departing  was  very  consid- 
erably to  the  eastward  of  the  place  where  the  Mary  Mankin 
lay,  and  she  had  lain  anchored  at  that  place  since  the  pre* 
vious  Thursday  afternoon.  The  City  of  New  York  had, 
during  that  time,  passed  her  more  than  once.  At  about  half* 
past  eleven  o'clock  in  the  night,  the  steamboat  ran  into  the 
schooner,  striking  on  her  starboard  side,  and  cutting  her  down 
on  that  side,  so  that  she  sank  within  a  very  few  minutes. 
These  facts  raise  a  presumption  of  fault  in  the  navigation  of 
the  steamboat,  which  casts  upon  her  the  burthen  of  excusing 
herself;  and  this  would  require  proof  either  that  the  schooner 
was  in  fault  or  that  the  accident  was  inevitable. 

The  steamboat  has,  I  think,  failed  to  show  herself  with- 
out fault.  The  night  was  very  foggy,  the  fog  so  dense  as  at 
times  to  shut  out  lights  from  view.  It  was  not  so  dense  near 
the  water  or  for  some  feet  above  the  water,  but  was  so  dense 
a  little  higher  up,  that  a  vessel  entering  the  harbor  shortly 
before  the  collision  could  not,  when  passing  it,  see  the  light  of 
the  light-house  a  short  distance  below  where  the  Mary  Man- 
kin lay,  and  yet  she  could  see  a  light  on  shore  and  on  the 
schooner  and  on  another  vessel  lying  near,  when  she  came 
near  to  them.  The  steamboat,  coming  from  her  wharf,  did 
also  see  lights  on  shore  and  ^on  some  other  vessels  which  she 
passed,  but  she  saw  no  light  on  the  Mary  Mankin.  A  vessel 
was  lying  a  short  distance  above  the  Mary  Mankin  and  another 
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a  short  distance  below.  The  light  of  the  first  waa  seen  from 
the  City  of  New  York  a  few  moments,  and  but  a  few  mo- 
ments, before  the  collision,  and  the  light  of  the  other  was 
not  seen  until  after  the  collision. 

The  first  fault  I  impute  to  the  City  of  New  York  is,  that 
she  had  no  look-out  on  her  bow.  She  relied  solely  upon  ob- 
servations made  from  her  pilot  house  and  made  by  her  master 
and  pilots,  her  master  declaring  that  he  was  himself  on  look- 
oat,  and  at  the  time  engaged  in  nothing  else.  Without  say- 
ing that,  under  any  possible  circumstances,  the  master  cannot 
divest  himself  of  other  cares  and  assume  and  discharge  the 
duty  of  a  look-out,  so  as  to  satisfy  the  rules  of  navigation,  it 
is  clear,  that,  in  general,  one  to  whom  belongs  the  responsi- 
bility of  controlling  and  directing  the  conduct  of  all  the 
affairs  on  board,  is  not  a  proper  look-out ;  and  it  is  clear  that, 
on  such  a  night  especially,  the  duty  could  not  be  performed 
so  as  to  comply  with  the  rules  of  prudence  or  the  law,  with- 
out a  look-out  in  his  proper  place.  Indeed,  I  think  that  this 
case  well  illustrates  the  importance  of  a  rigid  enforcemeut  of 
the  rule,  that  a  look-out  must  be  stationed  forward,  and  for 
two  reasons :  (1.)  If  the  fog  was  of  uniform  density,  a  man 
on  the  bow  could  penetrate  it  further,  and  see  an  object  ahead 
sooner,  than  one  who  stood  back  at  the  pilot  house ;  (2.)  On  such 
a  night  as  this,  when  the  fog  was  lighter  nearer  the  water,  he 
would  see  much  further  than  the  master  or  pilot,  whose  posi- 
tion was  some  eighteen  or  twenty  feet  above  the  water. 

Again,  I  think  the  proof  quite  conclusive,  that  the  steam- 
boat was  not,  at  the  time  of  the  collision,  in  her  proper  track 
down  the  channel.  The  general  declaration  of  her  master 
and  pilots  is,  I  think,  overcome  by  the  other  testimony  to  the 
location  of  the  schooner.  One  fact  testified  to  by  her  own 
witnesses  seems  to  me  to  render  it  certain  that  she  was  more 
to  the  westward  than  she  should  have  been,  and  not  only  so, 
but  that  she  was  headed  too  far  to  the  west.  That  fact  is, 
that  if  she  had  not  collided  with  the  schooner,  she  would 
have  gone  between  the  two  vessels  between  which  the 
schooner  lay.     This  is  testified  to  by  her  own  pilots.    The 
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proof  touching  the  actual  locations  of  those  vessels,  suggests 
that,  if  she  had  not  struck  the  schooner,  and  had  persisted 
in  her  course,  she  would  probably  have  soon  reached  the 
shore. 

I  am  not  satisfied  that  the  steamboat  was  running  at  a 
prudent  rate  of  speed.  The  testimony  of  her  master  and 
pilots,  confirming  that  of  other  witnesses,  shows,  that  she  did 
not,  and  probably  could  not,  see  the  lights  of  the  two  vessels 
between  which  the  schooner  lay,  until  she  was  very  near  to 
them.  In  such  a  fog,  with  knowledge  of  the  customary  anchor- 
age ground  for  vessels,  and,  especially,  if  she  be  taken  to 
have  known  that  the  schooner  was  there  at  anchor,  the  high- 
est degree  of  caution  was  required,  either  to  keep  her  course 
well  to  the  eastward,  or  to  proceed  so  slowly  as  not  to  strike 
with  power  sufficient  to  cut  a  vessel  nearly  in  two  ;  or,  else,  if 
the  fog  was  so  dense  as  not  to  make  these  precautions  practica- 
ble, not  to  attempt  to  go  out.  While  the  master,  pilot  and 
engineer  describe  her  movement  as  slow,  and  as  involving 
barely  the  motion  of  the  engine,  I  thipk  all  the  proof  warrants 
the  conclusion  that  her  speed,  at  the  time  of  the  collision,  was 
from  six  to  eight  miles  an  hour.  True,  this  was  in  part  due 
to  the  current  setting  out ;  but  the  alternative  here  again 
recurs — ^if  the  circumstances  of  danger  called  for  a  more  mod- 
erate speed,  she  must  observe  it,  or,  if  the  current  was  such 
that  she  could  not  do  so,  and  at  the  same  time  keep  under 
control  of  her  helm,  she  should  not  attempt  it  in  so  critical  a 
situation. 

I  am,  however,  not  satisfied  that  the  accident  is  solely 
due  to  the  fault  of  the  steamboat.  The  proof  does,  indeed, 
abundantly  show  that  the  schooner  had  a  light,  and  it  also 
shows,  to  my  entire  satisfaction,  not  only  that  it  was  not  seen 
from  the  steamboat,  but  that  it  was  not  visible  to  that  or  any 
other  vessel  coming  down  the  channel.  That  channel  was, 
according  to  the  claim  of  the  libellants,  and  by  the  concurring 
testimony  of  their  witnesses,  to  the  eastward  of  the  place 
where  the  schooner  lay.  Indeed,  one  of  their  witnesses 
locates  her  on  the  very  edge  of  what  he  calls  the  bank.    She 
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was  headed,  as  the  libellants  allege  and  claim,  and  as  their 
witnesses  testify,  north  or  but  little  to  the  west  of  north, 
meeting,  head  on,  the  current  setting  out  of  the  harbor,  and 
presenting  her  starboard  side  to  the  channel  and  to  all  vessels 
passing  therein.  This  would  be  her  natural  position,  and 
would  be  her  permanent  position,  unless  a  wind  should  arise, 
violent  enough  to  force  her  around  against  the  current.  In- 
stead of  having  a  light  at  her  foremast,  so  elevated  and  open 
to  view  that  it  could  be  seen  on  either  hand  and  however  the 
wind  might  change  her  position,  as,  I  think,  she  should 
have  had,  and  instead  of  having  the  light  on  her  starboard 
side,  which  might  be  permissible  while  she  lay  headed  north- 
erly, as  the  libellants  allege  she  was,  her  light  was  placed  in 
her  port  rigging.  Heading  northerly,  the  more  clearly  the 
libellants  prove  that  she  was  on  the  westerly  edge  of  the 
channel,  the  more  conclusively  they  shorw  that  she  placed  her 
light  where  it  was  least  likely  to  be  seen  by  any  to  whom  it 
was  important  to  give  notice  of  her  presence.  Whether  per- 
sons on  shore  were  so  notified  or  toot  was  of  no  importance. 
But,  to  make  this  error  more  certainly  effectual  to  prevent 
vessels  in  the  channel  seeing  her  light,  she  had  her  foresail 
and  mainsail  set.  Even  if  it  were  conceded,  that,  under  ordi- 
nary circumstances,  with  sails  all  furled,  a  light  in  the  port 
rigging  might  be  sufiScient  and  might  be  seen  from  starboard, 
she  was  bound  to  notice  the  effect  of  setting  her  sails,  and,  if 
there  was  adequate  reason  for  setting  them,  to  take  care  that 
her  light  was  shifted  or  so  set  that  the  sails  would  not  hide  it ; 
and  she  was  bound,  also,  in  reference  to  this  precise  point,  to 
notice  the  direction  of  the  wind  and  the  position  of  these 
sails.  On  this  occasion,  the  wind  was  southerly,  blowing  a 
little  on  her  port  quarter ;  and,  of  course,  the  sails,  while 
hanging,  would  be  in  a  line  to  receive  the  wind  edgewise, 
and  nearly  fore-and-aft  the  schooner — ^a  position  well  adapted 
to  hide  the  light  from  view.  That,  if  the  light  continued  to 
bum  brightly  till  the  time  of  the  collision,  it  was  so  hidden, 
is,  I  think,  fully  established.  Kow,  although  the  steamboat 
was  in  fault,  she  was  entitled  to  all  the  chances  of  avoid- 
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ing  coUiBion,  which  a  proper  light  in  a  proper  place  would 
give  her. 

It  is  Btrenuously  insisted,  that,  before  the  collision,  the 
schooner  had,  by  force  of  the  south-westerly  wind  acting  upon 
her  sails,  been  forced  around  to  the  eastward,  so  that  her  stem 
was  much  further  out  in  the  channel  than  the  place  where, 
after  the  collision,  she  was  found.  The  claimants'  witnesses 
describe  her  as  lying  crosswise  the  channel,  when  struck  by 
the  steamboat;  and  the  length  of  her  chain,  35  fathoms, 
is  claimed  to  have  been  too  great  and  to  have  permitted  such 
a  result,  from  the  action  of  the  wind  on  her  sails.  It  is  quite 
clear,  that,  if  this  be  true,  the  light  was  most  effectually  hid- 
den from  view ;  and  that  fault  becomes  more  obvious.  It  is 
not  shown,  however,  by  express  testimony,  that  the  length  of 
chain  was  unusual  or  greater  than  prudence  required,  though 
I  am  myself  wholly  unable  to  perceive  the  propriety  of  giving 
a  vessel  anchored  on  one  side  of  the  channel  so  great  a  length 
of  chain  that,  if  the  wind  arose  sufSciently  to  swing  her  out- 
ward towards  the  channel,  she  would  project  from  two  to 
three  hundred  feet  from  her  anchor  into  that  channel.  Upon 
all  the  proofs,  I  think  that  this  effect  had  been  but  partially 
produced,  and  that  the  direction  of  the  blow  and  the  course 
of  the  steamboat  indicate  that,  while  this  fact  may  have  con- 
tributed to  the  result,  it  is  not  sufficient  to  exonerate  the 
steamboat  from  responsibility. 

A  decree  for  contribution  by  each  vessel  to  the  loss  should 
be  entered,  each  party  bearing  their  own  costs. 

Jamea  C.  Ca/rter^  for  the  libellants. 

Edward  27".  Owen  and  Gha/rlea  Dcmohue^  for  the  claim- 
ants. 
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In  this  case,  two  steamers  were  meeting  nearly  end  on,  so  as  to  involTe  risk  of 
collision.  One  of  them  gave  a  signal  of  one  whistle.  The  other  responded 
by  a  signal  of  one  whiaUe.  Then  both  of  them  ported,  but  they  collided : 
ffeld,  that  it  was  the  duty  of  each  to  port  in  due  season,  and  that  each  of 
them  failed' to  port  soon  enough. 

ffeld,  also,  that,  if  it  was  erroneous  and  dangerous  to  port,  the  vessel  giving  the 
signal,  as  a  proposition  to  the  other,  was  not  more  culpable  for  doing  so,  than 
the  vessel  which  assented,  by  the  response,  to  the  proposed  movement,  and 
that  bdth  became  parties  concurring  in  a  hazardous  and  erroneous  experi. 
ment. 

One  of  the  vessels  held  in  fault  for  not  having  a  proper  and  vigilant  look-out. 

Both  vessels  held  in  fault,  and  a  decree  made  that  both  share  in  the  loss. 

(Before  Woodeuff,  J.,  Southern  District  of  New  York,  February  6th,  18*71.) 

Woodruff,  J.  At  about  9i  o'clock  in  the  night  of  the 
20th  of  An^st,  1867,  off  the  coast  of  New  Jersey,  a  few 
miles  below  Barnegat  light,  the  steamship  James  T.  Brady, 
belonging  to  the  libellant,  and  the  steamship  Albemarle  came 
into  collision.  The  latter  was  bound  from  New  York  to  Nor- 
folk, and  the  former  from  Delaware  Bay  to  New  York.  The 
libellant's  witnesses  describe  the  Albemarle  as  approaching 
in  a  course  heading  almost  directly  towards  the  Brady,  but 
being,  when  sighted,  slightly  off  the  port  bow.  Those  on  the 
Albemarle  describe  the  Brady  as  seen  off  the  starboard  bow, 
and  testify  that  she  continued  to  approach,  opening  more 
and  more  on  the  starboard  bow.  When  within  500  yards 
apart,  their  speed  being,  respectively,  the  Brady,  11  or  12 
miles,  and  the  Albemarle,  8  or  9  miles,  the  Brady  blew  one 
whistle,  to  signify  her  wish  to  port  her  helm  and  pass  to  the 
right.  The  Albemarle  responded  with  one  whistle,  indicat- 
ing her  assent.  On  receiving  the  response,  the  Brady  ported 
and  swung  towards  the  east.  The  Albemarle,  as  her  wit- 
nesses testify,  also  ported,  but,  before  her  course  was  much 


FEBRUARY,  1871:  201 


The  Albemarle. 


changed^  the  two  vessels  came  together.  The  witnesses  from 
the  Brady  testify  that  the  Albemarle  did  not  port,  but  star- 
boarded, and  that  she  ran  into  the  Bradj  on  a  starboard  wheel. 

The  contradiction  between  the  witnesses  for  the  respect- 
ive parties  is  not  necessarily  so  great  as  a  cnrsory  perusal  of 
the  testimony  would  suggest,  touching  the  position  and  course 
of  the  two  vessels  and  the  bearing  of  each  from  the  other. 
TIlus,  the  course  of  the  James  T.  Brady  was,  as  her  witnesses 
represent,  north-east  by  north,  and  she  saw  the  lights  of  the 
Albemarle  when  from  1^  to  2  miles  distant,  about  one  point 
over  her  port  bow,  and  the  bearing  continued  about  the  same 
or  diminishing  to  half  a  point,  until  the  Brady  gave  the  sig- 
nal, by  her  one  whistle,  that  she  proposed  to  port  and  pass  to 
the  eastward  of  the  Albemarle,  and,  at  some  moments,  her 
white  light,  and  then  her  red  and  white  lights,  and  then  her 
green  and  white  lights,  and  for  a  time  all  three  lights,  were 
visible. 

The  course  of  the  Albemarle,  as  her  witnesses  testify,  waa 
south  south  west.  She  saw  the  James  T.  Brady  at  a  distance 
of  five  miles,  seeing  first  her  white  light  and  then  her  green 
light.  When  first  seen,  the  witnesses  state,  she  bore  from 
two  to  two  and  a  half  points  on  their  starboard  bow,  and  her 
green  light  continued  in  view  until  she  ported,  in  accordance 
with  the  signal  before  mentioned^ 

Now,  if  the  two  courses  above  stated  be  assumed  to  be  near- 
ly accurate,  and  the  position  of  the  respective  vessels,  when  the 
Albemarle  sighted  the  Brady,  was  such  that  the  point  of  inter- 
section of  the  courses  was  considerably  nearer  to  the  Albe- 
marle than  to  the  Brady,  it  would  follow  that  the  Albemarle 
would  see  the  Brady  at  about  one  and  a  half  or  two  points  off 
her  starboard  bow,  and  she  would,  bs  they  approached  each 
other,  continue  to  bear  over  such  starboard  bow ;  while,  also, 
when  the  Brady  reached  a  point  distant  two  miles  from  the  Al- 
bemarle, the  latter  would  bear  about  one  point  off  the  Brady's 
port  bow,  and  that  bearing  would  continue,  or  gradually  draw  in 
towards  the  bow,  until  the  Albemarle  reached  the  point  of  in- 
tersection. The  relative  speed  of  the  Brady  being,  however,  the 
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greatest,  they  might  reach  the  point  of  intersection,  at  abpat 
the  same  moment.  In  snch  case,  if  courses  and  bearings 
were  alone  considered,  it  is  obvious,  that,  if  they  were  re- 
garded as  meeting  on  opposite  courses,  nearly  end  on,  so  as 
to  involve  danger  of  collision,  it  would  be  the  duty  of  each 
to  port  and  pass  to  the  right ;  or,  if  they  were  regarded  as 
crossing,  so  as  to  involve  danger  of  collision,  then,  as  the  Al* 
bemarle  had  the  Brady  on  her  starboard,  it  would  be  the  duty 
of  the  Albemarle  to  keep  out  of  the  way,  and  the  duty  of  the 
Brady  to  keep  her  course.  The  testimony  of  the  witnesses 
on  either  side,  therefore,  in  respect  to  the  position  and  course 
of  the  vessels  and  their  respective  bearings  from  each  other, 
is  in  no  conflict  that  is  not  entirely  reconcHable  or  that  would 
suggest  any  distrust  of  either ;  and,  in  this  view,  the  testimo- 
ny from  each  corroborates  the  testimony  from  the  other.  It 
follows,  therefore,  that  the  testimony  of  the  witnesses  pro- 
duced from  the  James  T.  Brady,  that  they,  when  at  about  one 
mile,  or  one  mile  and  a  half,  from  the  Albemarle,  had  her 
about  one  point  on  their  own  port  bow,  and  that  her  bearing 
on  that  bow  was  diminished  to  about  half  a  point,  is  not  only 
not  contradicted  but  is  strengthened  by  the  evidence  from  the 
Albemarle ;  and,  at  the  same  time,  their  testimony  that  they 
saw  all  three  of  the  Albemarle's  lights,  and  that  there  was 
such  variation  as  to  give  them  at  one  time  a  glimpse  of  the 
red  without  the  green,  and  again  of  the  green  without  the 
red,  is  not  improbable.  The  Albemarle,  in  the  position  she 
was,  would  show  her  red  light,  and,  if  she  first  reached  the 
point  of  intersection,  she  would  next  show  the  green;  or, 
without  this,  in  even  a  moderate  shifting  of  the  vessel  by  the 
waves,  the  lights  might  be  exhibited  to  the  Brady  as  her  wit- 
nesses say  they  saw  them. 

Tip  to  this  point,  then,  the  witnesses  from  the  Brady  not 
only  give  a  possible,  but  a  probable,  account  of  the  position 
and  manner  of  approach  of  the  two  vessels,  and  of  the  man- 
ner in  which  the  lights  of  the  Albemarle  were  presented  to 
their  view,  but  the  witnesses  from  the  other  vessel  corrobo- 
rate them.     The  conclusion  from  this  would  be  inevitable, 
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that  the  vessels,  from  the  time  the  Brady  saw  the  Albemarle, 
were  meeting  nearly  end  on,  so  as  to  involve  risk  of  collision, 
in  which  case  it  was  the  duty  of  both  to  port,  without  waiting 
for  signals,  and  that  the  Albemarle  should  have  done  so. 
But  here  the  harmony  of  the  testimony  stops.  The  witnesses 
from  the  Albemarle  testify,  not  only  that  the  Brady's  green 
light  was  in  view,  and  about  two  points  on  her  starboard 
bow,  so  soon  as  she  came  near  enough  to  make  colored  lights 
visible,  but  they  ftirther  testify  that  her  green  light  continued 
to  open  until  it  bore  about  four  points  on  that  bow.  If  the 
Albemarle  had  passed  the  intersection  of  the  two  courses, 
when  this  last  observation  was  made,  she  might  have  brought 
the  Brady's  green  light  four  points  on  her  starboard  bow. 
Until  she  reached  that  point  of  intersection,  the  light  of  the 
Brady  would  close  in  upon  that  bow,  and,  after  passing,  it 
would  open,  and  might  open  so  far  as  to  bear  four  points  off. 
But  this  cannot  be  harmonized  with  the  testimony  from  the 
Brady.  It  would  bring  the  Albematle  largely  off  the  star- 
board bow  of  the  Brady  before  she  ported.  It  may  be  true, 
but  the  general  conformity  of  the  testimony  of  all  the  wit- 
nesses in  other  respects  disposes  me  to  think,  that,  while  the 
witnesses  from  the  Albemarle  are  correct  in  saying  that  they 
saw  the  green  light  of  the  Brady  off  their  own  starboard  bow, 
they  have  over-estimated  the  time  and  degree. 

This  critical  examination  and  comparison  of  courses,  dis- 
tances and  bearings  is  subject  to  this  obvious  remark,  that,  in 
practice,  it  is  not  to  be  expected  that  witnesses  will  be  able  to 
testify  to  very  close  mathematical  or  geometrical  observations, 
and  we  must  regard  general  conformity  in  relation  to  leading 
facts  as  usually  convincing. 

I  cannot  resist  the  conclusion,  that  the  vessels  were  so  ap- 
proaching that  it  was  the  duty  of  each  to  port  the  helm  in 
due  season,  and  that,  in  this  respect,  both  vessels  were  in 
&ult.     The  movement  should  have  been  earlier  made. 

The  prompt  and  ready  response  of  the  Albemarle  to  the 
whistle  of  the  Brady  is  very  important  in  its  influence  upon 
the  question  whether,  in  truth,  the  Brady  was  four  points  off 
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the  starboard  bow  at  that  time,  and  so  near  that  her  porting 
brought  them  almost  instantly  together.  It  must  and  ought 
to  be  taken  to  be  incredible,  that,  if  such  was  the  then  posi- 
tion and  course  of  the  vessels,  the  Albemarle  would  have 
assented  to  such  a  manoeuvre.  In  that  situation,  it  was 
grossly  improper,  and  both  proposition  and  assent  indicated 
gross  unskilfulness  and  ignorance,  or  gross  inattention  and 
negligence.  These  concurring,  would,  I  think,  of  themselves 
alone,  make  a  case  for  contribution  to  .the  loss  caused  by  the 
concurring  fault  of  both.  I  have,  more  charitably,  I  think, 
regarded  the  assent  of  the  Albemarle  as  indicating  that  the 
Brady  was  not  in  the  relative  position  stated ;  but,  in  either 
view,  the  Albemarle  would  not  be  Without  fault. 

It  is  doing  no  injustice  to  the  Albemarle  to  say,  that  the 
assent  of  her  officers  to  the  signal  to  port  the  helm,  given  by 
the  Brady,  is  strong  evidence  that,  at  the  time,  they  did  not 
regard  it  as  an  improper  movement,  and  better  evidence  that 
the  vessels  were  approaching  nearly  end  on  than  testimony  of 
those  same  .officers,  given  on  a  retrospective  view  of  the  oc- 
currence, under  a  strong  motive  to  cast  all  the  blame  upon 
the  Brady.  And  the  alternative  again  recurs — ^if  the  move- 
ment was  so  obviously  improper  as  they  now  represent,  they 
were  concurring  actors  in  the  unskilfulness  or  error  which 
caused  the  loss.  I  do  not  say  that  the  Albemarle,  by 
assenting  to  the  signal  of  the  Brady  to  port  the  helm  and  go 
to  starboard,  is  estopped  to  allege  that  it  was  wrong  in  the 
Brady  to  do  so,  or  that,  in  a  sudden  exigency,  caused  by  the 
fault  of  another  vessel,  she  is  to  be  held  accountable  for  an 
erroneous  judgment  formed  on  the  instant.  But,  here,  the 
Brady  gave  the  signal  and  waited  a  reply.  That  reply 
assured  her  that  the  approaching  vessel  concurred  with  her 
in  her  opinion  as  to  what  was  required  of  both.  Then,  and 
not  until  then,  she  ported  her  helm,  and  the  Albemarle  did 
the  same ;  but  it  was  too  late  to  avoid  collision.  Both  being 
in  an  open  sea,  each  having  the  same  opportunity  to  judge 
what  prudence  required,  I  cannot  regard  the  proposition  of 
the  Brady,  even  if  it  was  erroneous,  as  any  more  culpable 
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than  the  assent  of  the  Albemarle,  bo  that,  if  it  was  wrong, 
they  shared  in  the  mistake.  But,  in  truth,  the  grand  fault  of 
both  vessels  was,  that  they  did  not  act  sooner,  instead  of 
waiting  till  instant  collision  was  impending.  The  rule  of  the 
statute  is  as  imperative  as  any  other,  that,  when  approaching 
so  as  to  involve  risk  of  collision,  each  should  slacken  speed, 
and,  if  necessary,  stop  and  reverse.  This  should  not  be  de- 
layed till  efforts  to  slow,  stop  and  reverse  will  be  useless. 

That  the  Brady  was  hot  free  from  fault,  on  still  other 
grounds,  is  quite  clear.  She  had  no  proper  look-out ;  or,  if 
the  man  at  her  bow  was  competent,  then  he  was  not  vigilant. 
He  ought  to  have  seen  the  Albemarle  as  soon,  or  nearly  as 
soon,  as  the  Brady  was  seen  from  the  Albemarle.  The  look- 
out did  not  report  the  Albemarle  until  within  one  and  a  half 
or  two  miles  distant.  True,  he  says  he  thinks  she  was  three 
miles  off,  but  he  had  only  the  short  experience  of  three 
motiths  at  sea,  and  his  judgment  is  contradicted  by  two  expe- 
rienced pilots  on  board.  He  did  not  report  her  until  she  had 
been  seen  by  the  man  at  the  wheel,  and  the  pilot  in  charge 
did  not  discover  her  until  the  man  at  the  wheel  called  his 
attention  to  her.  This  shows  great  want  of  vigilance,  and, 
although  there  was  then  time  to  make  whatever  movement 
the  case  required,  yet,  as  they  were  approaching  at  a  com- 
bined rate  of  twenty  miles  an  hour,  it  left  them  a  very  short 
time  in  which  to  note  the  position,  course  and  lights  of  the 
Albemarle,  and  apply  the  discretion  which  they  were  bound 
to  exercise. 

An  alternative  view  of  the  duty  of  the  Albemarle,  founded 
upon  the  rule  that,  when  ships  are  crossing,  so  as  to  involve 
risk  of  collision,  that  which  has  the  other  on  her  starboard, 
must  keep  out  of  the  way,  and  the  other  should  keep  her 
course,  will  also  make  the  Albemarle  a  sharer  in  the  fault. 

If  the  view  presented  by  the  testimony  of  her  witnesses 
be  adopted,  and,  when  the  signal  was  given  by  the  Brady, 
the  latter  bore  four  points  off  her  starboard  bow,  it  was  a 
clear  fault  in  the  Brady  to  attempt  to  cross,  without  first 
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consalting  the  Albemarle.  The  Albemarle  had  the  right  to 
insist  that  the  Brady  should  keep  her  course.  When  both 
agreed  that  the  experiment  of  crossing  should  be  made,  they 
became  concurring  parties  to  the  experiment  and  mutual 
sharers  in  the  hazard. 

The  criticism,  that  it  was  a  perilous  movement  of  the 
Brady,  and  that  she  had  no  right  to  put  the  Albemarle  in  a 
critical  situation  and  hold  her  responsible  for  a  hasty  judg- 
ment, proves  too  much.  For,  if  there  was,  at  that  moment, 
no  peril,  there  was  nothing  in  the  mere  proposition,  which 
required  the  officers  of  the  Albemarle  to  act  hastily.  If  the 
position  of  the  two  was  such  that  it  was  plain  that  the  Brady 
ought  not  to  port,  and  that  the  Albemarle  was  safe  without 
any  change,  then  her  officers  acted  in  no  sudden  exigency, 
for  the  Brady  did  not  change  until  the  assent  of  the  Albe- 
marle thereto  was  given.  The  criticism,  therefore,  involves 
this,  namely,  that  an  exigency  had  in  fact  already  arisen,  in 
which,  and  in  a  consciousness  of  danger,  the  Albemarle  re- 
ceived the  signal,  and  was  called  on  to  exercise  instant  judg- 
ment. This  is  precisely  what  has  been  already  above  stated, 
and  it  puts  the  Albemarle  in  fetult,  in  not  herself  acting 
sooner,  either  by  slowing,  or  by  changing  her  course,  or 
by  herself  signalling  the  Brady.  This  view  of  the  subject 
brings  me,  as  every  view  of  the  case  which  I  think  warranted 
by  a  fiill  consideration  of  the  testimony  on  both  sides  does, 
to  the  conclusion,  that  these  two  vessels  were  both  in  fault, 
and  that  they  should  share  in  the  loss  which  resulted  there- 
from. 

A  decree  must  be  entered  in  conformity  with  that  view. 

ChaHes  Donohue^  for  the  libcllant. 
Edward  H.  Owen^  for  the  claimants. 
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The  J.  F.  Faelan; 

Testa  applied  to  determine  whether  a  service  was  a  salvage  service. 
Ckmsiderationa  affecting  the  question  of  the  amount  of  salvage  compensation. 
Compensation  allowed  for  a  towage  service. 

Under  the  circumstances,  although  the  decree  below  was  affirmed,  the  appel- 
lants were  not  charged  with  the  costs  of  the  appeaL 

(Before  Woodbuvf,  J.,  Southern  District  of  New  York,  February  6th,  1871.) 

Woodruff,  J.  I  think  the  dear  preponderance  o%the 
evidence  in  this  case  is,  that  the  service  was  neither  rendered 
nor  received  as  a  salvage  service.  Plainly,  the  captain  of  the 
schooner  was  acting  in  the  belief  that  his  vessel  was  in  no 
danger,  and  that,  without  any  assistance,  she  would  soon  be 
off  the  shoal.  His  conversation  with  the  agent  of  the  libel- 
lants  indicated  this,  and  the  service  was  rendered  with  knowl- 
edge that  snch  were  the  views  nnder  which  it  was  accepted. 
The  captain  of  the  schooner  is  corroborated,  and  the  declara- 
tion of  the  agent  of  the  libellants,  testified  to  by  two  witness- 
es, and  not  expressly  denied,  enjoining  his  men  to  make  haste 
or  the  schooner  would  be  off  without  aid,  is  in  strong  con- 
firmation of  the  claimants'  proo&. 

The  standards  by  which  the  libellants'  witnesses  measure 
the  compensation  tends  in  the  same  direction.  One  thinks 
the  amount  should  be  three  thousand  dollars,  because  it  might 
have  required  four  or  five  days  to  get  the  vessel  off — ^a  very 
good  reason  for  asking  a  high  price  if  the  libellants  were  asked 
to  agree  to  take  her  off  at  all  events,  however  much  time  and 
service  were  required,  but  no  reason  for  giving  it  for  a  service 
of  two  hours,  rendered  without  fixing  the  price.  This  esti- 
mate manifestly  proceeded  upon  an  estimate  of  a  suitable 
contract  price,  and  not  at  all  upon  the  idea  of  compensation  as 
salvors,  sharing  in  the  property  saved.  Others  rest  their  esti- 
mates upon  the  fact  that,  with  large  outlay  of  expense,  the  li- 
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bellants  are  much  of  the  time  without  employment.  This  cir- 
cumstance cannot  properly  affect  the  question.  If,  by  this 
means,  the  libellants  are  able  to  render  more  efficient  aid,  that 
is.  to  be  considered  in  estimating  the  value  of  the  service  ren- 
dered, when  that  is  the  test  of  compensation :  and,  whenever 
salvage  service  is  rendered,  its  usefulness  and  efficiency  are 
always  to  be  considered,  by  whomsoever  it  is  rendered. 

Upon  the  whole  evidence,  I  do  not  think  that  here  the 
requisite  elements  exist  to  warrant  an  allowance  to  the  libel- 
lants as  .sharers  in  the  property  saved.  Their  service  was  not 
accepted  upon  any  such  footing,  and  I  greatly  doubt  that  it 
was  i*endered  upon  any  such  expectation.  The  service  was 
not  attended  with  any  especial  danger  to  person  or  property. 
I^othing  was  put  at  hazard;  and  it  is,  at  least,  doubtful, 
whether  the  service  was  needed.  Certainly,  it  was  not  a  ser- 
vice involving  much  time  or  serious  labor  to  the  libellants,  or 
their  agents,  servants  or  property. 

The  compensation  allowed  below,  (3  Benedict^  206,)  was 
moderate ;  and,  upon  consideration  of  the  fact  that  the  de- 
cision below  was  placed,  in  part,  at  least,  upon  the  idea  that 
a  corporation  should  not  in  any  case  be  treated  as  salvors,  I 
will  direct,  as  to  the  libellants,  what  the  claimaints  insisted  I 
ought  to  do  as  to  them,  if  I  increased  such  compensation, 
namely,  excuse  them  from  paying  costs  on  the  appeal. 

The  decree  must  be  for  the  libellants  for  the  sum  awarded 
below,  four  hundred  dollars. 

John,  E,  Parsons^  for  the  libellants. 

Edward  H.  Owen^  for  the  claimants. 
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CoBNELius  Yandebbilt  V8.  William  H.  Beynolds  &  o'bs. 

Two  steamers,  A.  and  B.,  were  approaching  each  other,  at  night,  so  nearly  end 
on  as  to  involye  danger  of  collision,  and  A.,  InsteaA  of  porting  her  hehn,  star- 
boarded  it,  and  a  oonision  ensued ;  Held,  that  she  was  in  fanlt 

She  was  also  in  £ault  in  not  seeing  the  lights  of  B.,  and  in  not  slowing,  stopping 
and  hacking  when  the  danger  of  collision  was  manifest. 

B.  was  in  fiinlt  in  not  haying  her  side-lights  properly  screened,  which  tended  to^ 
mislead  A.  in  regard  to  the  course  of  B.,  and  prevented  an  early  discoyery 
by  A.  of  her  own  mistake  in  the  movement  she  made. 

Both  vessels  being  in  firalt,  the  loss  was  divided. 

(Before  Woonsuiv,  J.,  Southern  District  of  New  York,  February  6th,  1871.) 

WooDBTTFF,  J.  The  libellantB  in  the  first  named  cause  are 
the  owners  of  the  steamship  Ella  Warlej,  and  the  libellant 
in  the  second  cause  is  the  owner  of  the  steamship  Korth 
Star.  Each  seeks  to  recover  damages  caused  by  a  collision 
between  these  two  steamships,  at  about  a  quarter  before  nine 
o'clock  in  the  evening  of  February  9th,  1863.  This  collision 
occurred  at  sea,  off  the  coast  of  "New  Jersey,  opposite,  or  a 
little  below.  Long  Branch,  at  a  distance  from  the  shore  in  re- 
spect to  which  witnesses  and  parties  differ.  No  testimony  in 
the  case  tends  to  show  that  it  was  less  than  five  miles,  and 
none  warrants  the  belief  that  it  was  more  than  seven  and  one- 
eighth  miles.  In  a  smooth  sea,  a  night  not  very  dark  and  the 
wind  light,  with  full  opportunity  to  each  to  see  and  watch  the 
lights  of  the  other,  and  when,  in  fact,  according  to  the  testi- 
mony of  those  who  were  upon  the  respective  vessels,  each 
was  seen  at  such  distance  from  the  other  as  would  furnish 
ample  opportunity  for  any  manoeuvre  called  for  by  the  exi- 
gency, the  two  collided,  and  the  Ella  Warley  was  sunk,  with 
her  caj^o,  and  some  lives  were  lost. 

Vol.  Tm.— 14 
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That  a  collision  occurring  under  such  circumstaDcee  was 
the  result  of  mismanagement,  and  was  due  either  to  careless- 
ness or  incompetency,  is  indisputable.  The  Ella  Warlej  was 
on  a  voyage  from  New  York  to  New  Orleans,  and  the  North 
Star  on  a  voyage  from  Key  West  to  New  York.  The  testi- 
mony of  the  witnesses  called  and  examined  by  the  respective 
parties  tends  to  irreconcilable  conflict ;  and  any  endeavor  to 
harmonize  the  testimony  on  either  side  with  that  on  the  oth- 
er, and  with  the  conceded  or  uncontroverted  facts,  would  be 
utterly  fruitless.  It*  cannot  be  done.  The  counsel  for  the 
owners  of  the  Ella  Warley,  arguing  from  the  testimony  on 
their  behalf,  present  a  very  strong  case,  while  the  counsel  for 
the  owner  of  the  North  Star,  arguing  from  the  testimony  of 
those  on  board  that  vessel,  with  great  force  cast  the  blame  upon 
the  former.  On  each  side,  it  is  necessary  to  impeach  the 
truth  of  the  testimony  on  the  other.  I  shall  content  myself 
with  stating  my  conclusions  from  all  the  evidence,  without 
criticizing  the  witnesses  or  their  testimony  in  detail,  and 
without  professing  to  make  an  argument  to  support  the  con- 
victions which,  after  much  time  spent  in  studying  and  com- 
paring the  evidence  on  both  sides,  rest  upon  my  mind. 

In  such  a  case,  the  witnesses  who  are  concerned  in  the 
management  of  the  respective  vessels,  conscious  that  the  se- 
rious consequences  which  ensued  must  be  imputed  to  the 
fault  of  some  of  them,  and  feeling  the  heavy  responsibility 
under  which  they  acted,  have  a  very  strong  motive  to  repre- 
sent their  conduct  most  favorably  to  themselves ;  and  it  is  not 
doubtful,  I  think,  here,  that,  in  some  particulars,  that  feeling 
has  either  led  to  untruth  or  ha^  made  the  memory  inaccurate. 
To  whom,  in  particular,  this  is,  in  my  judgment,  most  appli- 
cable, I  shall  leave  to  be  inferred  from  my  conclusions. 

It  is  first  to  be  observed,  that  the  general  course  of  the 
two  voyages  was  precisely  opposite,  the  Ella  Warley  going 
from  the  port  of  New  York  down  the  Atlantic  coast,  and  the 
North  Star  coming  up  the  coast,  bound  for  the  port  of  New 
York.  The  course  of  each  was  over  the  track  of  a  large 
coastwise  commerce,  where  inward  bound  and  outward  bound 
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vessels  were  to  be  expected,  and  where,  for  that  reason,  great 
watchftiLiess  and  diligence  were  demanded  from  both.  There 
is  testimony  tending  to  show  that  it  was  nsaal  for  vessels 
bonnd  down  the  coast  to  take  an  outside  track  or  course  and 
for  inbound  vessels  to  keep  somewhat  nearer  the  shore ;  but 
the  proof  on  this  subject  is  hot  such  as  to  show  that  there  was 
any  such  rule  of  navigation  as  would  make  it,  per  se^  a  fault 
in  either  vessel  to  choose  her  course  as  her  master,  in  his  dis- 
cretion, might  see  fit,  whether  nearer  or  more  remote  from 
the  land. 

The  general  rule  of  navigation  is  not  disputed,  that,  when 
two  steamers  are  meeting  each  other  on  courses  directly  op- 
posite, or  on  courses  so  nearly  opposite  as  to  involve  danger 
of  collision,  it  is  the  duty  of  each  to  port  the  helm  and  pass 
the  port  side  of  the  other.  The  general  course  of  the  vessels 
in  question  would  suggest  that  they  were  meeting,  within  the 
proper  construction  of  that  rule.  As  the  Ella  "Warlcy,  after 
she  saw  the  !N^orth  Star,  starboarded  her  helm  and  attempted 
to  pass  the  starboard  side  of  the  Korth  Star,  the  effort  on  her 
behalf  is  to  show  that  her  positioQ  and  her  observations  upon 
the  position  and  course  of  the  latter  vessel  were  such  as  to 
withdraw  her  from  the  obligation  of  this  rule  and  justify 
what  she  did. 

The  testimony,  I  think,  shows,  that  the  Korth  Star,  at 
six  o'clock  in  the  evening,  was  off  Barnegat,  and  five  or  six 
miles  from  the  shore.  Her  master  first  states,  in  his  testimo- 
ny, five  miles,  and  afterwards  six  miles.  From  that  place, 
her  course  was  taken  ^'  north  by  east  half  east,  magnetic  true 
course,  north-east,"  and  that  course  was  maintained  until  she 
saw  the  lights  of  the  Ella  Warley,  the  intent  being  to  steer 
on  a  direct  course  for  the  light-ship,  about  seven  miles  off 
Sandy  Hook.  The  Ella  "Warley  left  port  in  charge  of  a  San- 
dy Hook  pilot,  in  the  afternoon,  and  proceeded  down  the  bay. 
When,  according  to  the  testimony  of  her  second  officer,  out- 
side the  outer  bay,  abreast  of  the  Highlands,  or,  according  to 
the  testimony  of  the  pilot  himself,  about  a  length  inside  the  bar, 
the  pilot  left  her.    He  instructed  the  master  to  keep  her  on  a 
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Boath-east  course  for  a  quarter  or  half  an  hour,  and  that  would 
carry  her  near  the  light-ship,  outside  of  all  vessels  bound  in^ 
and  then  he  could  shape  his  course  as  he  pleased,  or,  as  the 
master  states  the  instructions :  ^^  Keep  her  south-east,  and  it 
wiU  clear  you  of  everything.  It  will  take  you  outside  of  the 
light-ship."  Taking  the  testimony  of  the  witnesses  from  the 
Ella  Warley  for  the  present  to  be  correct,  she  did  proceed  out 
on  a  south-east  course,  to  and  a  little  beyond  the  light-ship^ 
and,  at  eight  o'clock,  took  her  course  south  half  west,  and 
afterwards  changed  to  south,  very  shortly  after  which  the 
light  of  the  !N^orth  Star  was  reported.  K  these  courses  be 
assumed,  it  is  true  that  the  two  vessels  were  not  approtu^hing 
each  other  on  precisely  the  same  line,  but  on  two  lines  which 
converged  to  a  point  at  or  near  the  light-ship,  and  varying 
only  one  point  from  each  other ;  and  it  is  clear,  I  think,  that^ 
as  they  approached  each  other,  if  there  seemed  any  doubt  of 
their  passing  in  safety,  they  were  within  the  rule  above  stat- 
ed, and  each  should  have  ported  the  helm  and  passed  to  the 
right.  For,  be  it  observed,  that,  in  the  night,  if  there  be  no 
other  decisive  indication  than  the  approach  of  lights  in  the 
direction  stated,  neither  vessel  is  likely  to  know  the  precise 
point  to  which  the  courses  converge,  and  the  rule  stated  is  the 
rule  of  safety,  if  any  change  is  made.  Was  there,  in  the  pres- 
ent case,  any  other  indication  of  the  position  and  course  of 
these  vessels,  and,  if  so,  what  manoeuvre  on  the  part  of 
either  or  both  did  it  teach?  The  manoeuvre  actually  made  by 
each  resulted  in  the  collision.  That  is  to  say,  the  !Nforth  Star^ 
after  she  saw  the  Ella  Warley,  ported,  conforming,  in  that  re- 
spect, to  the  rule,  and  went  more  to  the  eastward.  The  Ella 
Warley,  departing  from  the  rule,  starboarded  when  she  saw 
the  Korth  Star,  and  went  also  to  the  eastward,  and  the  colli- 
sion followed. 

It  is  perfectly  certain  that  the  above  courses  of  the  two 
vessels  and  their  relative  position  are  not  precisely  accurate^ 
if  the  vntnesses  who  were  on  the  i^NTorth  Star,  and  testify  to 
seeing  the  light  of  the  Ella  Warley  before  the  !N'orth  Star 
ported,  are  to  be  believed,  for,  they  are  distinct  and  unquali- 
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fied  in  their  statement,  that,  when  they  first  discovered  her, 
she  bore  a  little  over  the  port  bow  of  the  Korth  Star.  If  she 
was  to  the  eastward  of  the  light-ship,  and  the  North  Star  was 
on  a  direct  course  to  that  ship,  she  would  be  seen  a  little  on 
the  starboard  bow;  and  it  follows,  that  the  course  of  the 
I^orth  Star  was  a  little  more  to  the  east  at  that  time,  or  the 
testimony  from  the  Ella  Warley  is  erroneous  in  the  repre- 
sentation that  she  was  to  the  eastwardly  of  the  light-ship. 
But  it  is  to  be  here  observed,  that  the  difference  is  not  great. 
The  witnesses  do  not  assign  to  her  bearing  more  than  a  slight 
variation  from  directly  ahead.  Those  who  ^are  called  on 
behalf  of  the  Ella  Warley,  from  the  North  Star,  concur  with 
those  called  by  the  latter,  in  saying  that  the  former  was  seen 
from  the  North  Star,  right  ahead,  or  a  little  on  the  port  bow, 
or,  as  one  expresses  it,  ^^  as  near  ahead  as  you  could  make 
it."  Considering  the  general  conformity  of  the  line  of  the 
two  courses,  a  very  small  allowance  from  precise  accuracy,  of 
course,  in  either  of  the  two  vessels,  would  harmonize  with 
this  evidence.  This,  again,  confirms  the  circumstances  before 
mentioned,  showing  the  applicability  of  the  rule  referred  to, 
to  vessels  in  such  relative  positions. 

On  the  other  hand,  three  witnesses  on  the  Ella  Warley 
are  equally  positive,  that,  when  the  North  Star  was  first  seen 
from  the  former  vessel,  she  was  seen  over  the  starboard  bow. 
If  that  was  before  either  changed  the  courses  above  first 
stated,  that  testimony  is  not  irreconcilable  with  the  testimony 
from  the  North  Star.  If  a  vessel  on  a  course  north-east 
sees  another  vessel  over  her  port  bow,  such  other  vessel, 
being  on  a  course  south  or  soutii  half  west,  may  see  the  first 
over  her  own  starboard  bow,  if  she  be,  at  the  time  of  observa- 
tion, to  the  eastward  of  a  line  due  north,  or  north  half  east, 
from  the  first  named  vessel.  This,  however,  involves  the 
condition  which  is  denied  by  the  owners  of  the  Ella  Warley, 
namely,  that  she  was  to  the  westwardly  of  the  course  of  the 
North  Star.  It  is,  nevertheless,  very  important,  because  it 
reduces  the  points  of  contradiction  between  the  witnesses. 
It  was  argued  with  earnestness,  that  the  numerous  witnesses 
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from  the  !North  Star,  including  those  called  by  the  Ella 
Warley  in  her  own  behalf,  who  testify  that  the  latter  was 
first  seen  over  the  port  bow  of  the  former,  most  be  mistaken, 
because  the  Korth  Star  was  seen  over  the  starboard  bow  of 
the  Ella  Warley.  There  is  no  necessary  inconsistency,  as 
will  readily  be  seen  by  drawing  the  lines  above  suggested. 
On  the  contrary,  if,  at  the  moment  of  observation,  the  Ella 
"Warley  was  not  to  the  eastward  of  the  course  of  the  North 
Star,  and  was  to  the  eastward  of  a  line  drawn  from  the  latter  in 
the  direction  which  corresponds  with  the  Ella  Warley's  course 
reversed,  then  the  North  Star  must  have  been  seen  over  the 
starboard  bow  of  the  Ella  Warley,  and  the  Ella  Warley  must 
have  been  seen  over  the  port  bow  of  the  North  Star.  To  my 
mind,  the  weight  of  the  evidence  is  preponderating,  that  this 
was  the  actual  relative  position  and  course  of  the  two  vessels, 
when  each  was  first  seen  by  the  other,  which  was  at  or  very 
nearly  the  same  time.  It  m^kes  the  witnesses  on  both  sides 
not  only  harmonize  but  corroborate  each  other. 

This,  however,  leaves  unexplained  the  testimony  tending  to 
show  that  the  Ella  Warley  had  passed  beyond  the  light-ship, 
and  had  not  drawn  any  more  near  to  the  shore  afterward,  for 
that  testimony  tends  to  show  that,  when  seen  from  the  North 
Star,  she  was  to  the  eastward  of  the  course  of  the  North  Star. 
That  testimony  is  not  sufficient  to  overcome  the  large  pre- 
ponderance of  the  evidence  that  she  was  in  fact  seen  over  the 
port  bow  of  the  North  Star,  or  very  nearly  or  quite  ahead, 
which  latter  goes  still  further  to  harmonize  all  the  witnesses. 
Indeed,  one  of  the  witnesses  thought,  that,  for  a  moment,  the 
Ella  Warley  seemed  a  little  to  the  starboard  of  that  bow, 
though  but  for  a  moment,  which  might  readily  happen  if  she 
was  very  nearly  ahead  and  any  unsteadinesa  attended  the 
motion  of  either.  If  I  were  to  attempt  an  explanation,  I 
should  say,  that  the  proofs  above  adverted  to  reduce  the  in- 
quiry to  two  questions — ^Did  the  EUa  Warley  pass  beyond  the 
light-ship,  and  preserve  such  a  course  thereafter,  that,  when 
first  seen  from  the  North  Star,  she  still  was  to  the  eastward 
of  the  course  of  the  North  Star,  above  stated?  or,  on  the 
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other  handy  had  the  !£Torth  Star,  before  she  saw  the  Ella 
Warlej,  bo  fallen  off  to  the  eastward,  that  the  line  of  her 
course  would  pass  to  the  eastward  of  the  latter  f  If  the  latter 
question  be  answered  affirmatiyely,  then  the  explanation  is 
made,  and  the  North  Star  would  see  the  Ella  Warley  on  her 
port  bow,  while  the  latter  must  see  the  North  Star  on  her 
own  starboard  bow.  No  witness,  however,  testifies  that  the 
'  North  Star  did  so  fall  off,  and  the  suggestion  is  not  to  be 
made,  unless  as  a  possible  explanation  in  the  midst  of  con- 
flicting testimony  not  otherwise  to  be  harmonized.  To 
answer  the  former  question  in  the  negative  requires  the 
assumption  that  the  master  and  mate  and  look-out  of  the 
Ella  Warley  have  testified  untruthfully,  or  that,  in  the  night, 
they  did  not  judge  correctly  of  their  actual  position  and 
course,  or,  from  some  cause,  were  rendered  temporarily  in- 
competent to  determine  with  eiact  precision  their  position 
and  subsequent  course.  If  I  were  driven  to  that,  I  must  say, 
as  I  have  already  said,  that  the  proo&  satisfy  me  that  the  Ella 
Warley  was  first  seen  very  nearly  ahead,  but  a  little  on  the 
port  bow  of  the  North  Star,  and  the  doubt  created  by  the 
testimony  of  the  master,  look-out  and  mate  of  the  Ella 
Warley  is  not  su£Scient  to  overcome  those  proofs. 

I  concur  with  the  learned  Judge  of  the  District  Court, 
that  the  testimony  of  the  mate  of  the  Ella  Warley,  who 
navigated  her  at  and  before  the  collision,  and  who  made  the 
erroneous  manoeuvre,  if  any  was  made,  is  not  satisfactory. 
Whether  the  collision  occurred  five  or  seven  and  one-eighth 
miles  from  the  shore,  neither  he  nor  his  lookout  made  any 
proper  observation  of  the  lights  of  the  North  Star.  In  the 
first  place,  it  is  very  clearly  shown,  that,  when  the  vessels 
respectively  sighted  each  other,  they  were  not  less  than  eight 
miles  distant,  and,  judging  by  the  combined  speed  of  the 
two,  (from  18  to  20  miles  an  hour,)  and  the  interval  which 
elapsed,  thirty-five  minutes,  I  think  the  distance  not  less 
than  ten.  Now,  the  witnesses  from  the  Ella  Warley  would 
have  the  Court  believe  that  they  saw  the  light  of  the  North 
Star,  and  watched  it,  down  to  the  time  of  the  collision,  and 
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that  the  light  they  saw  was  a  green  light.  True,  Prendergast 
aays  he  did  not  at  first  discover  what  color  it  was,  but  he 
watched  it,  and,  in  a  few  minutes,  it  proved  to  be  green. 
ISTow,  it  is,  I  think,  certain,  that  he  could  not  see  a  green 
light  at  all  at  that  distance.  If  not,  then  he  saw  the  white 
light;  and  two  necessary  inferences  flow  therefrom — ^first,  the 
charge  that  the  white  light  of  the  North  Star  was  so  placed 
as  not  to  be  visible,  fails,  and  Prendergastand  his  men  were 
wholly  remiss  in  not  seeing  both  lights  daring  nearly  all  the 
time  of  their  observation ;  and,  second,  if  they  are  at  all  to 
be  credited,  or,  if,  in  fact,  the  North  Star  went  to  starboard, 
as  she  certainly  did,  not  the  white  only  but  the  red  light  of 
the  North  Star  came  fully  into  view,  and  yet  they  represent 
that  they  saw  neither  until  the  instant  before  the  collision. 
Whether  this  is  because  there  was  no  proper  lookout,  or  be- 
cause, under  the  pressure  of  the  motive  to  justify  the  move- 
ments of  the  Ella  Warley,  Prendergast  does  not  tell  the 
whole  truth,  the  failure  to  see,  or  the  statement  that  he  did 
not  see,  the  lights  of  the  North  Star,  which  must  have 
been  visible,  warrants  great  distrust  of  his  vigilance  or  of  his 
veracity. 

Another  circumstance  has  great  significance,  in  its  bear- 
ing upon  the  question  whether  Prendergast,  in  navigating  the 
Ella  Warley,  exercised  proper  care,  and  is  especially  import- 
ant in  view  of  the  rule  invoked  for  his  justification,  to  wit, 
that,  when  he  saw  a  green  light  over  his  starboard  bow,  the 
rule  requiring  him  to  port  his  helm  does  not  apply,  but,  on 
the  contrary,  it  was  his  duty  to  starboard  and  pass  under  the 
stem  of  the  vessel  so  seen.  At  ten  minutes  past  eight,  thirty- 
five  minutes  before  the  collision,  when  the  North  Star  was 
from  eight  to  ten  miles  distant,  he  changed  his  course  to 
starboard,  as  he  distinctly  swears,  for  ^^  fear  of  a  collision." 
Now,  in  the  first  place,  he  could  not  have  seen  a  green  light 
at  so  great  a  distance,  and  he  did  not,  therefore,  act  upon  the 
assumption  which  makes  the  rule  invoked  applicable,  namely, 
that  he  saw  a  vessel  that  was  headed  to  the  westward  of  his 
course.    Next,  he  made  a  change  for  fear  of  a  collision,  at  a 
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time  when,  according  to  his  own  testimony  as  to  the  time, 
he  could  not  determine  the  course  of  the  yessel  he  proposed 
to  avoid.  And,  farther,  and  what  seems  to  me  of  great  im- 
portance, he  thus  admits  that  he  saw  the  North  Star  at  ten 
minutes  past  eight,  in  such  a  position,  in  fact,  that  there  was, 
in  his  judgment,  danger  of  collision.  He  makes  for  himself, 
in  very  decided  terms,  the  very  case  to  which  the  rule  first 
herein  referred  to  applies,  namely,  two  vessels  approaching 
each  other  from  opposite  courses,  so  as  to  involve  danger  of 
collision,  when  each  should  port  the  helm,  at  the  very  time, 
when,  making  his  observation,  he  was  impressed  with  the 
danger,  and  changed  his  course  from  fear,  and  changed  it  iu 
the  direction  forbidden  by  the  rule.  That  he  afterwards  saw 
the  green  light  would  be  the  eflFect  of  his  change,  when  the 
vessel  came  nearer ;  and  I  think  it  most  probable,  that  the 
bringing  of  that  light  into  view,  by  reason  of  the  change  and 
the  want  of  attention  to  the  Korth  Star  afterwards,  has  led 
him  and  the  other  two  witnesses  &om  the  Ella  Warley  to  the 
belief,  that  the  North  Star  was  to  the  westward  of  the  Ella 
"Warley  from  the  beginning. 

The  observations  above  made,  the  conflict  of  testimony  in 
the  case  touching  the  precise  position  and  bearing  of  the  two 
vessels  when  they  respectively  sighted  each  other,  and  the 
diflSiculty  of  judging,  upon  each  vessel,  when  necessarily  igno- 
rant of  the  precise  situation  and  course  of  the  other,  and  of 
the  view  presented  to  the  eye  there,  if  an  unregulated  dis- 
cretion was  to  determine  the  movements  of  each,  all  suggest 
the  reason  for  the  rule  first  above  stated,  and  illustrate  the 
importance  of  carefully  observing  it.  It  is  just  such  conflict 
of  testimony,  complication  of  manoeuvres,  and  danger  of  an 
error  in  supposed  discretion,  that  the  rule  guards  against,  and 
that  its  framers  contemplated.  It  is  easy  of  observance  and 
perfectly  safe. 

But,  the  mismanagement  on  board  of  the  Ella  Warley  was 
not  confined  to  the  violation  of  the  rule  referred  to.  When 
the  danger  of  collision  became  imminent,  her  oflScer  knew  it, 
-or  he  was  so  careless  in  his  observations  as  not  to  see  what 
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became  obvious.  His  failure  to  Bee  the  red  or  white  lights  of 
the  North  Star  couutenances  the  last  alternative.  He  ran 
his  vessel  at  fall  speed  to  the  destruction  which  was  impend- 
ing. He  should  have  slowed  his  engine,  stopped  and  backed. 
Even  fault  on  the  part  of  the  North  Star  did  not  relieve  him 
from  that  duty.  The  witnesses  from  the  Ella  Warley  repre- 
sent, that,  to  them,  the  North  Star  appeared  to  be  following 
them  up,  as  they  changed  their  course  more  and  more  to 
port ;  and  Prendergast  represents  that  he  was  in  continual 
fear  of  collision,  from  the  time  he  sighted  the  North  Star.  If 
he  tells  the  truth,  he  should  have  stopped  when  he.  had  time 
to  do  so.  At  all  events,  he  should,  even  at  the  latest  moment^ 
have  done  what  he  could  to  avert  the  blow  or  lessen  its  force^ 
but  he  did  absolutely  nothing.  On  the  other  hand,  the  North 
Star  ported  and  ran  to  starboard  in  obedience  to  the  rule,  and^ 
when  the  danger  became  inmiinent,  slowed,  stopped,  and 
backed,  as  was  her  duty  to  do.  My  conviction  of  the  fault  of 
the  Ella  "Warley  is  very  decided. 

If  the  North  Star  was  without  fault  contributing  to  the 
collision,  the  decree  of  the  District  Court  was  right  and  should 
be  made  the  decree  of  this  Court.  But,  the  lights  of  the 
North  Star  were  not  properly  screened.  They  were  grossly 
in  violation  of  the  rule.  The  board  which  should  have  pro- 
jected forward  several  feet  and  hidden  the  green  light  from 
view  across  the  bow,  was,  at  the  top,  not  more  than  two 
inches  forward  of  the  light.  It  is  palpable,  that,  for  this  rea- 
son, the  projecting  bull's  eye  threw  the  light  in  such  direction 
that  it  could  be  seen  from  two  to  four  points  over  the  port 
bow  of  the  vessel,  when  it  should  only  be  visible  from  ahead 
or  from  starboard.  Indeed,  the  master  of  the  North  Star 
seems  to  have  been  folly  aware  of  this,  and  to  have  become 
so  accustomed  to  the  fact,  as  to  have  concluded,  that  it  is 
proper  to  carry  the  green  light  so  screened  that  it  may,  never- 
theless, be  seen  from  four  points  off  the  port  side.  At  five 
points,  he  thinks,  it  ought  not  to  be  visible.  This  fault  in  the 
screens  I  regard  as  wholly  inexcusable,  and  the  allegatioiL 
that  the  vessel  passed  inspection  does  not  justify  it. 
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It  was  suggested,  that,  because  the  lantern  itself  was 
opaque  on  two  sides,  therefore,  screens  were  not  necessary. 
All  that  need  be  said  of  that  is,  that  the  screens  are  intended 
to  project  forward  on  the  line  of  the  keel,  for  the  purpose  of 
shutting  the  light  from  an  oblique  view  over  the  port  bow, 
and  the  back  of  the  lantern  could  serve  no  such  purpose.  It 
would  be  nothing  more  than  a  screen  which  did  not  project  at 
all  beyond  the  light. 

Now,  although  it  is  clear  that  those  on  board  the  Ella 
Warley  did  not  use  proper  vigilance  in  observing  the  lights 
of  the  North  Star,  and  did  not,  as  they  should,  observe  and 
watch  the  red  and  white  lights,  I  think  it  proved  that  they 
did,  after  they  made  their  erroneous  change  to  port,  see  the 
green  light,  and  that  such  green  light  continued  visible,  after 
the  North  Star  ported  her  helm,  longer  than  it  should.  See- 
ing the  green  light,  and,  as  one  of  the  witnesses  says,  seeing 
the  green  light  follow  them,  was  calculated  to  mislead.  It 
was  calculated  to  encourage  them  in  the  idea  that  their  best 
chance  of  avoiding  collision  was  by  going  further  to  the  east- 
ward. While  I  do  not  regard  this  as  a  sufficient  excuse  to 
the  Ella  "Warley,  it  was  a  dear  fault  of  the  North  Star,  con- 
tributing to  the  result.  If  the  screen  had  been  of  proper 
length,  it  is  doubtful  whether  the  green  light  would  have 
been  seen  at  all  on  the  Ella  Warley,  and,  aft;er  the  North 
Star  ported,  it  would  have  been  shut  out  from  view.  The 
duty  to  carry  lights  properly  screened  is  as  peremptory  as  the 
rule  to  port  the  helm  when  vessels  are  meeting,  or  any  other 
rule.  It  may  have  been  a  fault,  it  was  a  fault,  in  the  Ella 
Warley,  not  to  observe  the  latter ;  but  it  was  also  a  fault  in 
the  North  Star  not  to  observe  the  former.  Both  faults  con- 
tributed to  the  collision,  and,  in  my  judgment  neither  fault, 
without  the  co-operation  of  the  other,  would  have  produced 
it.  If  I  were  at  liberty  to  apportion  the  fault  according  to 
my  estimate  of  the  degrees  of  culpability,  I  might  conclude 
that  the  largest  blame  rested  on  the  Ella  Warley.  Indeed,  I 
think  that  quite  clear ;  but  the  Court  cannot  enter  into  such 
an  estimate  of  proportions.  The  general  rule  of  contribution 
must  be  applied. 
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My  conclusions  hereupon  are :  The  vessels  were  ap- 
proaching each  other  on  a  line  or  lines  so  nearly  coincident, 
that  the  rule  requiring  each  to  port  the  helm  and  pass  to  the 
right,  if  any  change  was  made,  operated  upon  them.  Before 
the  Ella  Warley  had  made  the  proper  observation  upon  the 
lights  of  the  l!Torth  Star,  and  yet  acting  upon  the  idea  that 
there  was  danger  of  collision  if  she  held  her  course,  she  star- 
boarded, in  violation  of  the  rule.  The  North  Star  ported  at 
the  proper  time,  and  was  justified  in  doing  so.  The  Ella 
Warley  was  in  fault  in  not  seeing  the  lights  on  the  North 
Star,  red  and  white,  which  were  visible,  and  observation  of 
which  would  have  enabled  her  to  correct  her  first  error.  The 
Ella  Warley  was  grossly  in  fault  in  not  slowing,  stopping  and 
backing  when  the  collision  was  imminent,  and  so  averting  or 
diminishing  the  injury.  The  North  Star  did  what  was  pro- 
per in  this  respect,  and  all  that  it  was  her  duty  to  do.  The 
North  Star  was  in  gross  fault  in  not  having  her  lights  proper- 
ly screened.  This  kept  her  green  light  in  view  when  it  ought 
not  to  have  been  visible.  It  contributed  to  mislead  the  Ella 
Warley,  and  tended  to  confirm  her  in  her  error  and  prevent 
the  discovery  by  her  that  she  was  wrong.  If  the  Ella  War- 
ley  had  not  starboarded,  in  violation  of  the  rule,  the  collision 
would  not  have  occurred.  If  the  lights  of  the  North  Star 
had  been  properly  screened,  the  error  of  the  Ella  Warley 
would  have  been  discovered  and  the  accident  would  not  have 
happened. 

Under  the  influence  of  mutual  fault,  loss  has  been  suf- 
fered, which,  under  the  law  governing  Courts  of  Admiralty, 
must  be  shared  by  both  parties.  Let  a  decree  to  this  effect 
be  entered. 

Edwin  W.  8t(yugJUon  and  Erastua  C.  Benedicty  for  the 
Ella  Warley. 

CJuxHes  DoTwKue  and  William  A.  JBeach^  for  the  North 
Star. 
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Ckintribatioii  in  general  average. 

A  yeesel  was  mn  on  shore  by  the  act  of  her  master,  when  she  was  !n  snch  peril 
of  the  sea,  that,  if  she  had  not  been  run  on  shore  when  and  where  she  was, 
she  wonld  have  foundered,  with  a  total  loss  of  ressel,  cargo  and  crew,  or  have 
been  driyen  on  shore  elsewhere.  The  vessel  went  to  pieces :  Held,  that,  upon 
the  authority  of  adjudged  cases,  the  case  must  be  deemed  one  of  volontary 
stranding,  and  that  the  saved  cargo  must  oontribate,  in  general  average,  to 
the  loss  SDstained  by  the  owners  of  the  vessel. 

In  estimating  such  loss,  the  valae  of  the  vessel  must  be  taken  as  she  was,  when 
the  stranding  was  determined  upon,  without  regard  to  her  then  periL 

(Before  Woonaurr,  J.,  Southern  District  of  New  York,  February  11th,  1871.) 

"WooDBUFF,  J.  The  schooner  George  W.  Hynson,  bonnd 
on  her  voyage  from  New  Orleans  to  Providence,  with  800 
bales  of  cotton  and  288  barrels  of  molasses  on  board,  was  mn 
on  the  beach  at  Sqnam,  on  the  coast  of  Kew  Jersey,  in  the 
night  of  the  21st,  or  morning  of  the  22d,  of  January,  1867. 
The  vessel  conld  not  afterwai'ds  be  got  off,  but  went  to  pieces. 
Portions  of  her  tackle  were  saved  and  the  materials  of  the 
vessel  were  sold,  the  value  of  the  wreck  and  other  things  per- 
taining  to  the  vessel  saved  being  $2,191.21.  The  libellants 
are  the  owners  of  the  vessel,  and  prosecuted  this  cause  to 
recover  from  the  cargo  a  contribution  to  their  loss  on  the  ves- 
sel and  freight,  by  way  of  general  average,  and  a  decree  was 
made  in  their  favor  in  the  District  Court,  from  which  the 
claimants  have  appealed  to  this  Court. 

In  the  opinion  of  the  District  Court,  (3  Benedict,  42,)  the 
facts  are  detailed  with  much  minuteness ;  and  it  seems  to  me 
unnecessary  to  recite  them.  To  the  proper  understanding  of 
the  principal  question  argued  in  this  Court,  it  will  suffice  to 
say,  that,  in  a  storm  of  wind,  rain  and  snow  or  sleet,  of  extra- 
ordinary  severity,  from  the  eastward,  the  vessel,  after  reach- 
ing a  point  about  fifteen  miles  southwardly  of  Fire  Island, 
under  pressure  ^f  the  storm  and  the  loss  of  her  mizzen  sail 
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and  the  bonnet  of  her  jib,  was  headed  off  towards  the  8oath| 
and  afterwards  was  pnt  before  the  wind,  on  a  coarse  to  the 
westward,  towards  the  !N'ew  Jersey  shore,  in  the  hope  that  the 
storm  might  abate,  or  the  wind  shift,  or  that  she  might  be 
able  to  pass  Bamegat  and  avoid  the  pressing  danger  of  found- 
ering, she  being  wholly  nuable,  in  the  judgment  of  her  mas- 
ter, mate  and  crew  to  bear  np  against  the  wind.  She  was  pnt 
before  the  wind,  with  sail  reduced,  so  far  as  possible,  to  dimin- 
ish her  speed,  and  so  continued  until  after  midnight.  Instead 
of  abating,  the  storm  had  increased,  and  the  waves  ran  high, 
breaking,  at  times,  over  the  vessel,  the  gale  being  more  vio- 
lent thsCn  the  master  and  mate,  who  had  long  experience,  had 
ever  known  on  this  coast.  At  about  one  o'clock,  when  off  and 
opposite  the  New  Jersey  shore,  their  peril  and  the  conduct 
which  was  determined  upon,  appears  in  the  testimony  of  the 
master  and  mate  to  a  consultation  between  them,  heard  by 
the  crew  and  dissented  from  by  no  one,  as  follows :  Thus,  the 
master  says :  ^^  As  the  wind  was  increasing,  and  no  immediate 
prospect  of  a  shift,  I  called  the  mate  to  me  and  consulted  him 
about  what  was  to  be  done  to  keep  the  vessel  off  the  beach. 
I  asked  him  whether  he  thought  it  would  be  a  possible  thing 
for  the  vessel  to  come  up  by  the  wind.  He  said,  that,  in  his 
opinion,  if  the  vessel  was  attempted  to  be  handled  in  that 
way,  she  would  surely  knock  on  her  beam,  and  he  thought 
that  the  best  thing  that  could  be  done,  for  the  safety  of  the 
vessel  and  cargo,  would  be  to  run  her  high  up  on  the  Jersey 
beach.  My  opinion  before  this,  and  I  had  come  to  the  con- 
clusion before  consulting  the  mate,  was,  that,  if  the  vessel 
was  attempted  to  be  brought  to  the  wind,  she  must  roll  over, 
with  the  sea  we  had.  It  was  decided  to  let  the  vessel  go  be- 
fore the  wind,  unless  something  different  should  take  place 
before  striking,  and  let  her  go  head  up  on  the  beach  as  high 
as  possible.  '^  *  I  believe  that  if  the  attempt  had  been 
made  to  bring  the  vessel  up  to  the  wind,  the  crew  would  most 
likely  all  have  perished.*  *  *  Her  course  might  have  been 
changed  a  point  or  two,  but  an  attempt  to  bring  the  vessel  up 
to  the  wind  would  have  resulted  in  her  rolling  over  immedi- 
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ately."  Again,  the  mate  sajs :  ^'  He  thought  an  attempt  to 
get  the  vessel  by  the  wind  would  result  in  her  being  thrown 
-on  her  beam's  end  immediately.  I  don't  undertake  to  state 
the  precise  language,  but  I  spoke  something  like  this — ^I  said, 
it's  hard  lines  to  run  a  man's  vessel  on  top  of  the  beach, 
knowing  she  was  going  there.  He  said  he  thought  it  was  best 
for  all  concerned,  that  the  vessel  be  run  on  the  beach  as  high  as 
possible,  and  even  proposed  trying  to  get  some  more  mainsail, 
to  drive  her  further,  so  that  she  could  go  as  high  up  as  she 
would,  saying,  that  an  attempt  to  do  otherwise  would  almost 
isurely  result  in  loss  of  life.  *  *  In  my  opinion,  it  would 
have  been  both  imprudent  and  useless  to  have  hoisted  the 
sails.  It  could  have  been  no  benefit  to  us,  unless,  after  hoist- 
ing the  sails,  we  had  hauled  up  by  the  wind.  In  that  case,  in 
my  opinion,  she  would  have  gone  over."  The  mate  says : 
'^  Finding  that  the  wind  did  not  die  out,  but  increased,  with 
a  higher  and  sharper  sea,  and  we  supposing  we  were  nearing 
the  beach,  and  there  being  no  prospect  of  a  shift,  the  captain 
again  asked  me,  if,  in  my  judgment,  there  was  anything  could 
be  done,  and  if  I  thought  it  was  a  possible  thing  to  get  the 
vessel  by  the  wind.  I  replied,  that  I  did  not,  and,  that,  in 
my  judgment,  if  the  vessel  was  attempted  to  be  brought  to 
the  wind,  it  would  terminate  in  making  an  immediate  wreck 
of  the  vessel  and  loss  of  life.  He  said  it  was  hard  to  run  a 
man's  vessel  on  the  beach,  knowing  that  you  were  doing  so. 
I  told  him  I  knew  that,  but,  of  the  two  evils,  it  was  best  to 
choose  the  least,  and  it  would  be  my  advice  to  run  her  as  high 
on  the  beach  as  possible,  unless  there  was  a  change.  He  re- 
plied, that  he  didn't  see  anything  else  he  could  do.  The  ves- 
sel, was,  accordingly,'  kept  directly  before  the  wind  and  sea. 
All  preparations  were  made  for  going  on  the  beach,  if  we 
didn't  have  a  shift.  We  didn't  have  a  shift.  The  vessel  was 
run  high  up  on  Squam  beach.  *  *  1  expressed  the  opinion 
that  it  would  be  impossible  to  do  anything  else  except  go  be- 
fore the  wind.  *  *  I  told  him,  that,  if  there  was  no  change, 
it  was  my  opinion  that  we  would  have  to  run  the  vessel 
ashore."    Other  testimony  from  the  master,  the  mate,  and 
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the  crew  shows  that  the  peril  was  most  imminent,  and  that  the 
opinions  thus  expressed  were  the  actaal  judgment  of  all,  and 
that  the  facts  thus  detailed  were  true.  The  case  presented 
was,  therefore,  this :  The  vessel  and  cargo  were  in  imminent 
peril.  In  the  judgment  of  her  master,  mate  and  crew,  they 
conld  not  be  delivered  from  that  peril,  and  their  total  losa 
could  not  be  avoided,  by  any  means  in  their  power  except  by 
continuing  her  course  before  the  wind^  as  she  was  then  run- 
ning, and  so  driving  her  upon  the  beach.  Any  attempt  to  da 
otherwise  would,  in  their  judgment,  produce  an  immediate 
foundering  of  the  vessel  and  the  loss  of  the  lives  on  board. 
This  states  the  case  strongly  in  favor  of  the  claim  made  here- 
in by  the  counsel  for  the  claimants,  a  little  more  strongly, 
perhaps,  than  is  conceded  by  the  libellants,  but  is  the  just  in- 
ference from  all  the  testimony ;  and  I  think  the  evidence  war- 
rants the  conclusion  of  fact,  that,  if  the  vessel  had  not  been 
run  on  shore  when  and  where  she  was,  she  would  have  foun- 
dered, with  a  total  loss  of  vessel,  cargo  and  crew,  or  have  been 
driven  on  shore  elsewhere,  the  result  of  which  is  entirely  un- 
certain. Hereupon,  it  is  insisted  in  behalf  of  the  claimants,, 
that  there  was  no  voluntary  stranding  of  the  vessel ;  that  all 
that  was  done  was  to  submit  to  an  inevitable  disaster ;  that 
there  was  no  election  to  do  anything ;  that  good  seamanship^ 
required  the  master  to  do  as  he  did,  and  he  did  nothing  more 
than  good  seamanship  required ;  that  there  was  not,  in  fjEict^ 
any  sacrifice  to  be  made,  but  the  simple  inquiry  was  as  to  the 
best  mode  of  meeting  the  inevitable  peril ;  that  the  idea  of 
sacrificing  the  vessel  was  not  in  their  minds,  but,  only  the 
question,  by  what  skill  and  judgment,  as  seamen,  the  conse- 
quences of  the  peril  could  be  made  least  disastrous  to  all  who 
were  interested ;  that  a  voluntary  stranding  presupposes  some 
dominion  of  the  master  over  his  vessel,  in  which  he  may 
choose,  whether  to  encounter  the  risk  in  which  he  is  involved,, 
and  struggle  on,  accepting  the  chances  of  deliverance,  or,  on 
the  other  hand,  to  make  a  present  sacrifice  of  the  vessel,  for 
the  benefit  of  the  other  property,  or,  at  least,  to  subject  it  to 
some  new  i>eril  which  he  has  it  in  his  power  to  avoid ;  that  her 
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loss  was  certain,  as  the  yesBel  must  fodnder,  'or  go  on  shore 
where  she  did,  or  go  on  shore  at  some  other  and  uncertain 
place  on  the  coast ;  that,  therefore,  the  stranding  here  lacks 
the  essential  element  without  which  the  claim  to  contribution 
cannot  exist,  namelj,  an  actual  choice  to  cast  the  peril  upon  a 
portion  of  the  property  involved  in  the  peril,  in  order  that 
the  residue  may  be  saved ;  that  here  nothing  was  in  fact  done ; 
:and  that  the  course  of  the  wind  and  sea  was  submitted  to,  be- 
<Miuse  the  chance  of  saving  life  and  property  was  greater  than 
could  be  found  in  any  effort  they  could  make,  or,  in  short,  be- 
cause any  effort  they  could  make  involved  the  destruction  of 
aU. 

Doubtless,  there  is  a  distinction  somewhere  between  the 
wreck  of  a  vessel  and  cargo,  in  spite  of  any  and  every  effort 
of  her  officers  and  crew,  in  tlie  progress  of  which,  at  some 
moment,  they  give  up  all  effort  in  despair,  and  the  stranding 
of  a  vessel  as  a  choice  of  evils,  one  of  which  is  apparently 
inevitable ;  and,  if  the  present  is  a  case  of  voluntary  strand- 
ing, within  the  just  meaning  of  the  law  on  that  subject,  it  is 
not  very  dear  where  that  line  is  to  be  drawn.  When  strand- 
ing is  in  fact  inevitable,  its  effect  on  the  rights  of  those  inter- 
ested cannot  depend  upon  the  state  of  mind  of  the  master,  or 
whether  he  comes  to  the  conclusion  sooner  or  later  that  it  is 
inevitable  and  that  he  will  do  nothing  to  prevent  it  because 
he  cannot  do  anything  with  any  hope  of  success.  Here, 
however,  although  the  master  and  mate  acted  in  the  belief 
that  what  was  done  was  best  for  all  who  were  interested,  they 
had  an  alternative,  unpromising  to  be  sure,  and,  in  their  judg- 
ment, fatal  to  the  interests  of  all  concerned,  and,  in  view  of 
that,  they  chose  a  peril  to  which,  in  that  place  and  manner, 
they  were  not  compelled  to  submit ;  and  they  did  so  in  the 
belief  that  the  interests  of  all  concerned  in  life  and  property 
demanded  it.  While  it  seems  to  me  that  the  case  is  on  the 
extreme  limit  to  which  the  definition  of  a  voluntary  strand- 
ing, within  the  rule  giving  contribution  in  general  average, 
should  be  carried,  I  am  constrained  to  say  that  the  decisions 
of  the  Supreme  Oourt  of  the  United  States  require  me  to 
VOL  vm. — 15 
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hold  that  it  18  within  that  definition,  and  to  regard  the 
Btroggle  of  the  claimants  here  as  an  effort  to  open  the  dificuB- 
fiion  of  those  cases. .     . 

In  27ie  Columbian  Inswyrmce  Company  v.  Ashiyy  (13^ 
PeterSy  331,)  the  special  verdict  npon  which  the  case  was 
heard  found,  in  terms,  that^  in  the  situation  in  which  the  yes- 
sel  was  before  she  was  ran  on  shore,  the  captain,  ^^  finding  no 
possible  means  of  saving  the  vessel  or  cargo  and  preserving 
the  crew,  slipped  his  cables,  and  ran  her  on  shore,  for  the 
safety  oi  the  crew  and  preservation  of  the  vessel  and  cargo.*^ 
The  vessel  wa^  a  total  loss,  and  the  owners  were  held  entitled 
to  contribution  from  the  owners  of  cargo  saved,  in  gen- 
eral average.  The  case,  as  stated  in  the  special  verdict,  can- 
not  easily  be  distinguished  from  the  one  now  before  the  Court.. 
But,  although  this  fiu^t,  that,  but  for  the  running  on  shore,, 
there  was,  in  the  judgment  of.  the  captain,  no  possible  means 
of  saving  vessel  or  cargo,  was  in  the  verdict  and  was  dwelt 
upon  in  the  argument,  it  did  not  influence  the  decision  ad- 
versely  to  the  owners.  The  point  chiefly  considered  by  the 
Court  was,  whether  there  could  be  contribution  in  general 
average  for  a  voluntary,  stranding,  when  the  vessel  itself  was. 
lost,  and  the  Court,  with  all  the  facts  in  the  special  verdict 
before  them,  held  such  contribution  proper. 

The  point  now  raised  was  the  chief  subject  of  discussion^ 
and  was  very  distinctly  decided,  in  Barnard  v.  Ada/ms^ 
(10  How^y  270,)  in  which  the  marginal  note  states  very  accu- 
rately the  decision,  thus :  '^It  was. a  proper  case  for  contribu- 
lion,  in  general  average,  for  the  loss  of  a  vessel,  where  there 
was  an  imminent  peril  of  being  driven  on  a  rocky  and  dan- 
gerous part  of  the  coast,  when  the  vessel  would  have  been 
inevitably  wrecked  with  loss  of  ship,  cargo  and  crew,  and 
this  immediate  peril  was  avoided  by  voluntarily  stranding- 
the  vessel  on  a  less  rocky  and  dangerous  part  of  the  coast^ 
whereby  the  cargo  and  crew  were  saved  uninjured."  The 
arguments  earnestly  pressed  in  that  case  were  not  unlike 
those  employed  here,  but  they  were  overruled. 

The  Star  of  HapCy  (9  WaUacCy  203,)  is  in  general  affirm- 
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ance  of  the    same    doctrine,   althongh    other  points  were 
involved. 

Wliatever  I  might  think  of  the  rule,  that  there  could  not 
be,  in  any  sense  whatever,  a  voluntary  stranding  bearing  any 
similitude  to  jettison  or  voluntary  exposure  to  new  or  differ- 
ent perils  from  those  then  impending,  where  the  present  con- 
dition of  the  vessel  was  absolutely  hopeless  and  no  chance  of 
saving  the  vessel  existed,  by  stranding  or  otherwise,  I  am 
wholly  unable  to  withdraw  the  present  case  from  the  influ- 
ence of  the  cases  above  cited.  There  has  been  much  conflict 
of  opinion  upon  the  questions  involved,  and  my  power  of  dis- 
crimination is  not  acute  enough  to  enable  me  to  say  that  what 
is  settled  in  those  cases  does  not  cover  the  present  case. 

On  the  question,  whether  the  vessel  was  seaworthy  when 
she  left  New  Orleans,  I  concur  with  the  District  Court  in  the 
opinion  that  the  preponderance  of  the  evidence  is,  that  she 
was  in  suitable  condition  for  the  voyage. 

It  is  insisted  that  the  vessel  was  estimated  at  too  high  a 
valuation,  and  that,  in  making  ah  allowance  for  her  value,  in 
the  general  average,  a  deduction  of  one  flfth  should  have  been 
made  for  presumptive  deterioration.  The  true  rule  on  this 
subject  is,  to  take  the  value  of  the  ship  as  she  was  when  the 
stranding  was  determined  upon,  assuming,  of  course,  for  the 
purpose  of  the  estimate,  that  she  was  then  safe.  In  her  con- 
dition of  peril,  it  might  be  said  she  had  no  real  value,  but 
her  then  peril  is  not  to  be  taken  into  view.  This  rule  would 
make  all  just  allowance  for  deterioration  on  the  voyage,  how- 
ever caused,  and  is  the  whole  extent  of  the  actual  or  theo- 
retical sacrifice  or  loss  by  the  owners  for  the  common  benefit ; 
and,  where  the  proof  of  value  relates  to  some  prior  period,  as 
at  her  port  of  departure  on  that  or  any  jprior  voyage,  it  would 
be  proper  to  make  just  allowance  for  deterioration.  Unfor- 
tunately for  the  point  made  on  this  appeal,  the  only  proof 
laid  before  the  Commissioner  was  the  estimate  of  the  master, 
that  she  was  worth  '^  about  twenty  thousand  dollars,'^  and 
that  •"  she  would  have  sold  for  tl^at,  easy  enough."  The  time 
to  which  this  refers  is  not  expressly  stated.    Its  connection 
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would  Beem  to  indicate  that  he  was  speaking. of  the  time 
when  he  decided  to  run  her  on  the  beach,  though  it  is  not 
explicit.  If  neither  party  saw  fit  to  offer  further  or  other 
evidence,  and  the  claimants  thought  proper  to  leave  that 
estimate  to  the  Commissioner,  without  cross-examination  or 
explanation,  I  think  the  Commissioner  cannot  be  said  to  have 
erred  in  adopting  that  sum  as  the  value  to  be  assumed  for 
the  purpose  of  contribution. 

The  decree  must  be  for  the  libellants,  in  accordance  with 
the  decree  of  the  District  Court,  with  costs  of  the  appeal. 

Edwa/rd  H,  Owen^  for  the  libellants. 

William  M.  Evarts   and   CUfford   A.  Hand^  for  the 
claimants. 


The  Huntsvillb. 

A  steamer  saw,  oyer  her  port  bow,  the  green  light  of  a  sailing  ressel.  She 
kept  on,  not  slackening  her  speed,  until  she  saw,  for  an  inslaiit,  a  red  light 
on  the  sailing  yessel,  and  then,  in  immediate  apprehension  of  oolUsion,  she 
ported  her  helm,  without  slackening  her  speed.  The  mate  in  diarge,  in 
obyious  alarm,  left  his  post  to  call  the  captain,  and,  on  his  return,  the  green 
light  of  the  yessel  was  again  in  yiew,  and  an  order  to  starboard  was  giyen. 
A  collision  ensued:  Hdd^  that  the  steamer  was  in  fault,  in  not  slackening  her 
speed  and  stopping  and  reyersing. 

The  sailing  yessel  was  also  held  in  fault,  in  presenting  a  confusion  of  lights  to 
the  steamer,  from  want  of  proper  screens,  or  from  the  lights  not  being  in 
proper  position,  or  from  other  cause. 

(Before  Woodkotf,  J.,  Southern  District  of  New  Tork,  February  llth,  1871.) 

WooDEUFF,  J.  (1.)  It  is  impossible  to  exonerate  the 
steamer  from  responsibility  for  the.  collision  with  the  ship  for 
which  this  cause  is  prosecuted.     It  was  the  duty  of  the 
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steamer  to  keep  out  of  the  way  of  the  sailing  vessel ;  and, 
Tiiiless  there  was  some  fanit  on  the  part  .of  those  navigating 
that  vessel,  which  operated  to  mislead  the  steamer  or  defeat 
her  effort  to  keep  out  of  the  way,  the  steamer  is  necessarily 
liable.  The  presumption  of  fault  on  her  part,  there  being  no 
pretence  of  inevitable  accident,  is  conclusive.  In  any  view 
of  the  subject,  the  steamer  was  bound  to  use  vigilance,  skill 
and  good  seamanship ;  and,  although  she  was  at  liberty  to 
choose  her  own  mode  of  avoiding  the  ship,  always  at  hsr 
own  peril  if  she  erred,  it  is  pertinent  to  inquire  whether,  in 
wbiit  she  did,  she  exercised  proper  prudence  and  care. 

According  to  the  testimony  of  both  the  mate  and  the 
lookout  on  the  steamer,  they  saw  the  green  light  of  the  ship 
on  the  steamer's  port-bow  some  minutes  before  any  change 
was  made  in  the  course  of  the  steamer.  The  mate  correctly 
inferred  that  it  was  on  an  approaching  vessel.  Whether  he 
so  inferred  or  not,  the  indication  was  decisive,  that,  if  the 
light  was  properly  set,  the  vessel  so  seen  was  crossing  the 
track  of  the  steamer  ahead  of  her  then  position,  or  was 
coming  head  on  towards  the  steamer's  port-bow.  It  was, 
therefore,  at  that  moment,  uncertain  whether  any  change  in 
the  course  of  the  steamer  was  necessary  or  proper.  It  was 
certain,  that,  if  the  vessel  was  heading  towards  the  port-bow, 
or  nearly  towards  the  port-bow,  of  the  steamer,  there  could 
be  no  collision,  if  each  vessel  kept  its  course,  because  the 
steamer,  at  her  then  speed,  must  pass  out  of  reach  of  the 
ship  before  the  latter  could  reach  the  course  of  the  steamer ; 
and  on  the  other  hand,  it  was  perfectly  certain,  that,  if  the 
green  light  of  the  ship,  and  the  green  light  only,  continued 
to  be  in  view  over  the  port  side  of  the  steamer,  the  proper, 
and  only  proper,  mode  of  avoiding  her  was  to  starboard  the 
helm  and  pass  under  the  stem  of  the  ship.  If,  in  the  then 
apparent  course  of  the  ship,  with  her  green  light  alone  in 
view,  the  steamer  made  any  change,  her  plain  duty  was  to 
starboard,  and  not  to  port  the  helm  or  attempt  to  cross  the 
bow  of  the  ship.  That  this  is  so  is  fully  confirmed  by  the 
testimony  of  the  mate  himself,  and  by  the  act  of  the  captain 
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wheD  he  came  from  his  room.  The  mate's  testimony  is, 
that  he  continued  his  conrse  nntil  he  saw  a  red  light,  and 
then  ported.  If  his  testimony  is  true  in  this,  he  acted  in 
recognition  of  the  view  above  suggested,  namely,  that,  the 
green  light  alone  being  in  sight,  it  might  not  be  necessary  to 
make  any  change,  but,  if  any  change  was  made,  it  should  be 
to  starboard  the  helm  and  go  astern  of  the  ship.  The  act  of 
the  captain  is  still  more  decisive.  Called  from  his  room,  he 
says,  he  first  saw  the  green  light.  Acting  on  the  impulse  of 
the  moment,  but  under  the  guidance  of  years  of  experience 
and  presumptive  knowledge  of  what  the  circumstances  re- 
quired, he  instantly  orders  the  helm  arstarboard,  hard  down. 
This  was  a  most  impressive  declaration  of  what  the  mate 
should  have  done  in  season  to  avoid  collision.  How  far  the 
mate  was  excused  by  seeing  the  red  light,  and  whether  any 
red  light  was  seen  on  the  ship,  will  be  presently  considered. 
But,  assuming  that  the  mate  gives  an  accurate  account  of  the 
occurrence,  he  was  not  without  fault.  Some  attention  to  the 
transaction  as  he  describes  it,  (and  as  he  is  corroborated  by 
the  lookout,  wheelsman  and  master,)  in  connection  with  the 
time  at  which  what  he  did  was  done,  will  make  this  apparent. 
He  had  seen  sni  was  watching  the  ship's  green  light,  and 
had  not  judged  any  change  of  course  necess&ry,  until  the 
green  light,  as  he  says,  disappeared  and  the  red  light  came 
into  view.  On  the  instant,  he  sprang  past  the  wheelhouse, 
gave  the  order  to  port  the  helm,  went  to  the  captain's  room 
and  called  him,  and  returned  to  his  post.  AH  this  occupied 
but  a  few  seconds ;  and  yet,  on  his  return  to  his  post,  the 
green  light  was  in  view,  and  the  captain^  who  was  there  at 
almost  the  same  moment,  first  &iw  that  green  light,  and  it 
was  then  too  late  to  make  any  change  to  avoid  the  collision. 
It  is  impossible  to  avoid  the  conclusion,  that,  in  each  of  the 
possible  alternative  views  of  the  mate's  conduct,  he  was  to 
blame.  He  had  either  held  his  course,  with  his  speed,  of 
nine  or  ten  miles  an  hour,  unabated,  nntil  the  green  light 
was  very  near,  or,  if  there  remained  a  reasonable  interval, 
within  which  he  could  have  starboarded  his  helm  on  the 
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Tetum  of  the  green  light  to  his  view,  he  spent  that  interval 
in  running  for  the  captain,  to  disclose  to  him  his  obvious 
alarm  and  apprehension  of  collision.  He  acted  hastily,  on 
the  first  glimpse  of  a  red  light,  the  very  appearance  of  which 
created  alarm,  and  which,  though  it  indicated  that  porting 
was  the  proper  movement,  continued  so  short  a  time  in  view, 
that,  if  he  had  remained  at  his  post,  he  must  have  seen  that 
.stopping  and  reversing  were  imperatively  required. 

The  sixteenth  of  the  rules  of  navigation,  enacted  by 
Congress,  is  imperative,^  that  a  steamship,  when  approaching 
imother  ship,  so  as  to  involve  risk  of  collision,  shall  slacken 
her  speed,  and,  if  necessary,  stop  and  reverse.  This  does 
not  mean,  that  she  may  wait  nntil  the  danfger  is  imminent, 
before  she  slackens  her  speed,  nor  does  it  mean  that  she  need 
not  slacken  her  speed,  if  the  risk  of  collision  is  caused  by 
some  fault  in  the  approaching  vessel.  Life  aild  property  on 
the  seas  are  cared  for,  and  are  intended  to  be  protected,  by 
the  law;  and,  when  risk  of  collision  appeard,  it  is  the  absolute 
duty  of  the  steamer  to  slacken  her  speed,  and  not  to  trust 
exclusively  to  speculation  or  hope  of  avoiding  it  by  other 
means.  Here  was  danger  of  collisi6n  ?  Upon  all  the  proofs, 
I  think,  there  was  risk  of  collision,  within  the  rule,  before 
the  mate,  according  to  his  own  story,  saw  any  red  light  It 
is  certain  there  was  risk  of  collision  when  he  did  s^e  the  red 
light,  if  his  account  is  true.  His  acts  speak  a  language  of 
unmistakable  meaning.  He  springs  to  the  wheelhouse|  gives 
his  order,  and  hastens  to  the  captain,  to  obtain  his  aid  and 
judgment,  thus  not  only  abandoning  the  chance  of  avoiding 
collision,  by  acting  wisely  on  what  might  appear  visible  dur- 
ing the  interval,  however  short,  but  showing  that  he  was 
then  at  least  fully  awake  to  the  danger.  He  should  have 
slackened  speed,  and,  as  I  think,  also  have  stopped  and  re- 
versed, before  he  called  the  captain.  At  all  events,  he  can- 
not be  excused  for  continuing  at  full  speed  until  it  was  clear 
both  to  him  and  to  the  captain  that  collision  was  inevitable. 

Nor  can  the  failtire  to  adopt  this  precaution  be  excused 
hj  the  suggestion,  that,  porting  being  apparently  best,  the 
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chances  of  escape  from  danger  were  greater  by  proceeding  at 
full  speed.  That  is  not  shown.  The  distance  of  the  vessels, 
when  the  order  to  port  was  given,  was  snch,  that  slackening 
speed,  and  then,  if  necessary,  stopping  and  reversing,  would 
not  only  have  been  in  fact  effectual,  but  there  was  every 
reason,  in  the  judgment  of  those  on  board  the  steamer  as 
to  such  distance,  to  believe  that  it  would  be  so. 

I  do  not  find  sufficient  evidence  that  the  steamer  did  not 
keep,  a  sufficient  lookout,  so  as  to  discover  the  ship  as  soon  as 
the  b'ght  became  visible.  I  think  the  proof  is  to  the  con^ 
trary»  But,  in  the  management  of  the  vessel  after  the  ship 
was  seen,  in  the  failure  to  watch  with  sufficient  closeness, 
without  the  interruption  of  the  short  interval  devoted  to  the 
call  of  the  captain,  and  in  the  continuance  of  the  speed  or 
the  steamer,  notwithstanding  the  risk  of  collision,  the  steamer 
was  greatly  in  fault.  ' 

(2.)  But,  on  the  other  branch  of  the  case,  I  am  not  able  to 
acquit  the  ship  of  fault.  The  mate  of  the  steamer  is  distinct 
and  positive  in  his  statement,  that  he  saw  the  red  light  on  th& 
ship,  and  that  then,  and  not  till  then,  he  gave  the  order  to  port^. 
but  for  which  .order  the  collision,  in  all  probability,  would  not 
have  happened.  The  captain  confirms  this,  by  the  equally 
explicit  testimony,  that  he  saw  first  the  green,  and,  almost  im- 
mediately afterwards,  the  red.  The  inference  from  the  testi- 
mony of  both  is,  that  the  view  of  the  lights  on  the  ship  was 
not  only  not  constant,  nor  merely  changing,  so  as  to  indicate 
change  of  relative  course  or  position,  but  that  it  was  finctua- 
ting,  at  one  moment,  green,  at  another,  red,  at  another,  green, 
and,  at  still  another,  both  lights,  creating,  necessarily,  confu- 
sion and  uncertainty.  Now,  however  true  it  may  be,  as  above 
suggested,  that  the  action  of  the  mate  of  the  steamer  was 
hasty,  and  that,  had  he  remained  on  the  post  of  observation, 
he  would  have  seen,  by  the  reappearance  of  the  green  light, 
that  porting  increased  the  danger,  the  appearance  of  the  red. 
light  was  calculated  to  induce  just  what  he  did. 

On  the  trial  in  the  District  Court,  the  absence  of  testimony 
from  the  lookout  on  the  steamer  was  a  circumstance  of  sua* 
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picion,  and  it  was  inferred  as  probable,  even,  that  the  steamer 
had  no  proper  lookout,  while,  in  the  absence  of  the  testimony 
of  the  lookcnt,  the  evidence  on  behalf  of  the  libellants,  or, 
perhaps,  the  supposed'  improbability  that  the  ship's  red  light 
coald  be  seen,  was  deemed  to  overcome  the  positive  testimony 
of  captain  and  mate  that  they  saw  such  red  light.  On  the 
triaf  in  this  Court,  the  testimony  of  the  lookout  is  produced. 
He  has  no  possible  interest  in  the  controversy.  He  has  re- 
tired from  the  sea,  and  is  living  in  Kansas.  He  swears  that 
he  has  not  been  informed  what  the  claimants  seek  to  prove  by 
him,  and  has  received  no  instructions,  advice  or  communica* 
tion  to  influence  his  testimony.  Under  these  circumstances, 
his  positive  testimony  to  his  being  on  the  lookout,  his  seeing 
and  reporting  the  ship  as  soon  as  she  was  visible  in  the  low 
foggy  atmosphere,  (confessedly  overhanging  the  Gulf^tream,) 
and  his  first  seeing  the  green  light  of  the  ship  and,  very  soon 
after,  the  red  light,  are  very  strongly  corroborative  of  the  tes- 
timony of  the  master  and  mate  on  the  subject.  I  cannot  con- 
dude  that  these  three  witnesses  have  perjured  themselves  or 
are  all  mistaken.  Whether  the  view  which  they  had  of  the 
red  light  is  due  to  the  cause  insisted  upon  by  the  claimants, 
that  the  course  of  the  ship  was  more  to  the  eastward  than  her 
witnesses  testify,  or  to  the  not  improbable  fact,  that  the  screens 
did  not  efiBctually  shield  it,  or  to  the  other  suggestion,  in- 
sisted upon  by  counsel  in  argument,  that  the  red  light  had 
been  taken  down  for  some  purpose  and  so  became  visible,  I 
cannot  escape  the  conclusion  which  these  throe  witnesses  es- 
tablish, that  these  two  lights,  a  red  and  a  green,  were  both 
presented  to  their  eyes;  and  it  is  a  fact  of  much  significance, 
when  the  Court  is  called  upon  to  disbelieve  the  testimony  of 
three  witnesses,  that  no  witness  is  produced  from  the  ship, 
who  is  able  to  state,  of  his  own  knowledge,  that  the  light  was 
in  position.  In  this  conlnsion  of  lights,  presented  to  the  eye 
of  the  steamer,  she  was  misled,  and,  though  I  think  that  the 
appearance  of  the  lights  called  most  strongly  upon  her  officers 
to  slacken  speed,  they  are  not  solely  responsible. 
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The  Queen. 

* 

A  steamer  and  a  echooner,  more  than  half  an  honr  after  snnset,  were  approach- 
.  ing  each  -  other  at  a  comhioed  speed  of  fifteen  miles  an  hour,  upon  conrses 
nearly  end  on.  The  schooner  had  no  lights  set,  and  had  no  lookout  ezclu- 
dyely  employed  in  that  duty,  and  did  not  see  the  steamer  till  within  a  short 
distance,  (estimated  by  her  so-called  lookout  at  from  one-half  to  three-quarters 
of  a  mile.)  She  was,  nevertheless,  seen  from  the  steamer  in  time  for  any  ma- 
noBuyre  which  the  vircttmstances  called  for,  and  the  steamer  immediately 
ported  and  went  off  to  starboard.  Aft^r  .the  steampr  changed  her  course,  and 
when  the  schooner  was  within  800  feet  of  the  steamer,  ^when,  if  it  was  not 
clearly  too  late  for  the  steamer,  by  any  movement^  to  avoid  a  collision,  it  was 
in  great  doubt  what  mbvement  Was  roost  likely  to  be  effectaal,)  the  schooner 
starboarded.  Instantly,  on  seeing  the  ohSnge  of  the  course  of  the  schooner, 
the  steamer  threw  her  helm  hard-a-port,  and  stopped  mid  backed  her  engine, 
but  a  collision  ensued,  and  the  schooner  was  sunk.  The  steamer  had  nil  her 
lights  set  and  burning  bri<;ht1y,  and  all  proper  officers  on  duty  and  in  the  ex- 
ercise of  vigilance.  The  pilot  of  the  steamer,  after  testifying  positively  to  a 
change  in  the  course  of  the  schooner  across  the  bows  of  the  steamer,  after  the 
latter  had  ported  and  shortly  before  the  collision,  stated,  that  he  "saw  the 
schooner's  course,  although  she  had  no  lights,"  and  that  "  the  want  of  lights 
did  not  contribute  to  the  collision  " : 

Held,  (1.)  That^  although  the  rule  required  the  steamer  to  keep  oi}t  of  the  way 
of  the  sailing  vessel,  another  rule,  no  less  stringent,  required  the  sailing  vessel 
to  keep  her  course. 

(2.)  That  the  movement  of  the  steamer  was  a  prudent  and  proper  jnovsment, 
and  was  defeated  by  a  change  in  the  course  of  the  schooner  across  her 
bows. 

(8.)  That  the  steamer  was  in  no  fault. 
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(4.)  That  the  schooner  was  in  fault  in  not  haying  her  lis^hts  set;  als^/in  not 
keeping  a  proper  look-ont ;  also,  in  chano^ing  her  coarse  when  yery  near  the 
steamer,  and  thos  dereating  a  proper  effort  of  the  latter  to  ayoid  her. 

(6.)  That  the  testimony  of  the  pilot  of  the  steamer,  that  the  want  of  li:;hts  on 
the  schooner  did  not  contribnto  to  the  collision,  in  connection  with  his  testi- 
mony that  ho  saw  her  change,  did  not  relieve  the  schooner  from  liability,  be- 
cause, if  the  pilot  judged  correctly,  then  her  impropar  change  caused  the  col- 
lision, and  if,  (as  was  urgently  insisted  in  behalf  of  the  schooner),  she  did 
not  change  her  course,  then  the  want  of  li;;hts  plainly  contributed  to  the 
mistake  of  the  pilot  and  others  on  the  steamer,  an*!  led  to  error  in  regard  to 
the  position  and  coarse  of  the  schooner  from  the  beginning,  thus  making  the 
yery  case  against  which  the  rale  requiring  lights  was  intended  to  guard. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  February  11th,  1871.) 

"WoQDBUFF,  J.  The  question  in  this  case  is  purely  one  of 
fact.  The  proof  shows,  withont  contradiction,  that,  in  the  even- 
ing of  October  13th,  1866,  the  schooner  Mary  Ann  Magee 
was  on  her  voyage  southerly  from  the  harbor  of  New  York, 
after  sunset  and  with  no  lights  set,  and  that  the  steamer 
Queen  was  approaching  that  harbor,  and  that  they  came  into 
collision,  the  steamer  striking  the  schooner  on  her  starboard 
side,  near  midships,  by  a  blow  '^  angling  aft,"  causing  such  in- 
jury that  the  schooner  sank. 

The  rule  of  law  governing  the  conduct  of  a  steamer  and  a 
sailing  vessel  when  approaching  each  other  from  opposite  or 
nearly  opposite  directions,  is  not  in  any  dispute  or  doubt. 
The  steamer  is  bound  to  keep  out  of  the  way  of  the  sailing 
vessel,  and  the  latter  is  bound  to  keep  her  course.  The  con- 
flict of  evidence  in  this  case  relates  to  two  questions — ^first,  the 
respective  bearings  of  the  two  vessels  from  each  other,  as 
they  approached;  and,  second,  did  the  schooner  keep  her 
course,  or  did  she,  by  starboarding,  defeat  the  endeavor  of 
the  £teamer  to  keep  out  of  the  way  ? 

(1.)  Upon  the  first  point,  I  think  the  testimony  very  satis- 
factorily establishes  that  the  vessels  were  approaching  each 
other  very  nearly  head  on.  It  is  true,  that  the  master  of  the 
schooner  expresses  a  somewhat  faint  opinion,  that,  when  he 
first  saw  the  steamer,  she  bore  from  one  and  a  half  to  two 
points  on  his  starboard  bow ;  but  his  observation  was  a  very 
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unsatisfactory  one.  He  was  at  the  helm.  He  conld  only  see 
the  steamer  by  looking  under  the  main  boom.  He,  under 
the  pressure  of  the  responsibility  cast  on  him  by  the  fact  of 
collision,  and  under  the  influence  of  a  strong,  though  natural, 
desire  to  exonerate  himself,  is  able  to  say  that  he  "  thinks  she 
bore  one  and  a  half  to  two  points  on  their  starboard  bow." 
His  alleged  lookout,  who  alone  sustains  him,  testifies  almost 
in  the  words  of  his  master,  so  nearly  so  as  to  awaken  distruBt ; 
and  yet  he,  while  he  did,  in  the  first  instance,  swear  in  the 
very  words  of  the  other,  afterwards  modified  it  to  "  rather  on 
starboard  bow,"  and,  again,  ^^  she  bore  ahead,  if  anything  on 
starboard  bow,  but  pretty  much  ahead,"  and,  further,  that  he 
saw  all  three  of  the  steamer's  lights,  which  indicated  con- 
clusively that  the  steamer  was  bearing  directly  towards  the 
schooner.  On  the  other  hand,  a  large  number  of  witnesses 
from  the  steamer,  master,  mates,  pilot  and  seamen,  declare, 
that  the  schooner  was  directly  ahead  or  a  little  on  their  port- 
bow.  The  course  of  the  two  may  not  have  been  exactly  co- 
incident. The  schooner's  witnesses  make  her  course  from 
south  to  south  by  west,  though  her  master,  who  alone  knew 
anything  about  it,  gives  this  only  as  an  opinion,  under  the 
saving,  that  he  '^  thinks"  that  was  her  course ;  and  the 
course  of  the  steamer  would  seem  to  have  been  from  north 
to  north  half  east.  Upon  all  this,  my  conclusion  is  decided, 
that  the  vessels  were  approaching  very  nearly  head  on,  and 
that  the  steamer  was  not  seen,  before  either  changed  her 
course,  materially  over  the  starboard  bow  of  the  schooner, 
and  did  riot,  before  such  change,  open  on  that  bow.  N"or,  on 
the  other  hand,  was  the  schooner,  before  the  steamer  ported, 
materially  on  the  port-bow  of  the  steamer,  though,  if  that 
were  a  turning  point  in  the  case,  I  should  be  constrained  to 
say,  that  the  preponderance  of  the  evidence  is,  that  the 
schooner  bore,  when  first  seen,  a  little  over  that  port-bow. 
The  result  of  this  is,  however,  only  to  show  two  things — ^first, 
that  they  were  approaching  each  other  so  as  to  require  the 
Steamer  to  keep  out  of  the  way  and  the  schooner  to  keep  her 
course ;  and,  second,  that  the  steamer  waB  not  approaching 
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the  schooner  in  a  conrse  leading  to  the  westward  of  the 
fichooner,  in  such  wise  that  the  subsequent  porting  of  the 
steamer  to  pass  to  the  eastward  was  an  obviouslj  unskilful 
and  improper  movement. 

(2.)  Upon  the  second  question — did  the  steamer  take 
proper  measures  to  keep  out  of  the  way,  and  were  those  mea^ 
sures  defeated  by  the  change  of  the  course  of  the  schooner  to 
the  eastward  ? — the  chief  contest  on  the  hearing  was  ex- 
liibited ;  and,  in  that  contest,  the  conduct  of  the  schooner  in 
respect  to  lights  and  look-out  became  of  some  importance^ 
from  its  bearingj  first,  on  the  propriety  of  the  conduct  of 
the  steamer,  second,  on  the  broader  question  of  fault  in  the 
schooner,  and,  third,  on  the  credibility  of  the  witnesses  from 
the  schooner  and  the  weight  of  their  testimony. 

If  it  be  true  that  the  vessels  were  approaching  head  on  or 
nearly  so,  it  is  entirely  clear  that  it  was  proper,  and  agreeable 
to  the  dictate  of  the  best  judgment,  for  the  steamer  to  port, 
as  she  did.  If  weight  is  given  to  the  testimony  of  her 
witnesses,  that  the  schooner  bore  on  her.port-bow,  then,  what 
she  did  was  so  clearly  proper,  that  she  might  have  been  con- 
demned for  bad  seamanship  had  she  done  otherwise.  She 
ported,  and  fell  off  to  the  eastward,  immediately  on  seeing 
the  schooner.  The  proof  is  ample,  that  she  was  in  the 
exercise  of  the  highest  diligence,  every  man  at  his  post, 
master,  mates,  pilots  wheelsman,  and  others,  two  men  on  the 
look-out,  with  a  mate  also  on  the  bow,  specially  charged  with 
the  duty  of  looking  out,  and  all  these  agree  in  their  testimo- 
ny to  what- they  saw  and  to  wh^t  was  done.  I  think  it  well 
established,  that,  in  thcTespeotive  bearings  of  the  vessels  and 
in  full  recognition  of  the  obligation  of  the  steamer  to  keep 
out  of  the  way,  her.  porting,  when  she  saw  the  schooner,  was 
a  wise  and  proper  movement.  If  the  schooner  did  not 
change  her  course,  then  the  inference  would  be  inevitable, 
that  this  conclusion  and  the  testimony  tending  to  support  it 
are  erroneous ;  but,  if  she  did  change,  in  such  wise  as  to  de- 
feat a  proper  movement  to  avoid  her,  then  the  collision  must 
be  deemed  the  fault  of  the  schooner. 
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That  the  schooner  changed  her  course  to  the  eastward  ia 
sustained  by  all  the  testimony  which  tends  to  show  that  she 
was  seen  from  the  steamer  on  the  port-bow  oT  the  latter,  or 
directly  ahead,  and,  sIeo,  by  the  testimony  of  McDaid^ 
from  the  schooner,  to  his  iirst  seeing  the  steamer  nearly 
ahead  and  seeing  all  her  lights ;  for,  if  their  respective 
courses  were  as  testified  and  as  assumed  throughout  the  trial, 
they  could  not,  by  any  possibility,  have  come  together,  being 
so  seen,  unless  the  schooner  also  changed  her  course  to  the 
eastward.  That  she  did  so  change  her  course  is  also  expressly 
testified  by  not  less  than  six  witnesses.  The  contrary  resta 
upon  the  testimony  of  only  one.  It  is  true,  that,  in  judging 
of  a  conflict  of  evidence  on  such  a  subject,  mere  excess  of.  tlie 
number  of  witnesses  is  not  controlling ;  but  it  is  entitled  to 
large  consideration,  and  should  control,  unless  it  very  clearly 
appears  that  the  one  witness,  for  some  special  reason,  is  more 
entitled  to  credit.  Tn  his  precise  view,  it  is  here  claimed, 
that  the  one  witness  from  the  schooner,  being  himself  at  the 
helm,  kno^s,  beyond  all  perad  venture,  that  he  did  not 
change  his  course,  while  the  witnesses  to  the  contrary,  being 
on  a  moving  object,  may  have  been  deceived  by  the  motion  of 
their  own  vessel.  That  is  often  true,  but  it  is  not  applicable 
here  to  the  extent  claimed,  for  this  reason.  It  is  not 
doubted  that  the  steamer  did,  in  fact,  port  her  helm,  and  go 
to  tlie  eastward.  How  could  that  motion  tend  to  make  the 
schooner  appear  .to  their  eyes  to  move  also  to  the  eastward  ? 
Approaching  as  the  vessels  were,  every  instant  of  the 
steamer's  movement  eastward,  if  the  schooner .  kept  her 
course,  would  give  to  the  eyes  of  an  observer  on  the  steamer 
the  impression  that  the  schooner  was  passing  more  and  more 
to  the  westward.  The  argument  reverses  the  efiect  of  such  a 
change ;  for,  obviously,  to  an  eye  on  a  vessel  moving  east 
even  a  stationary  object  seems  to  move  west,  so  that,  even  to 
inexperienced  observers,  if  the  vessel  on  which  they  stand 
is  moving  eastward,  a  sudden  change  in  their  view  of 
another  vessel,  by  which,  instead  of  moving  westward,  she 
seems  to  move  eastward,  is  a  pretty  decisive  indication  that 
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she  has  changed  her  coarse  to  the  eastward.  But,  here  were 
old  and  experienced  mariners — ^the  master,  of  long  experience 
and  nautical  skill — ^the  pilot,  whose  whole  life  is  devoted  to 
the  exercise  of  jadgmwit  and  skill  in  observation  on  this 
coast  and  in  the  place  of  observation — ^the  other  officers  of  the 
steamer,  of  long  experience,  &o.  These  are  not  lightly  to  be 
judged  in  error  on  the  point.  If  the  testimony  of  so  large  a 
number,  and  from  such  witnesses,  is  to  be  deemed  overcome 
by  that  of  one  witness,  wholly  uncorroborated,  it  would 
follow  that  a  single  witness  so  situated  might,  however  false, 
exonerate  himself  from  blame  and  compel  indemnity  to  his 
owners  for  his  own  error,  with  hardly  a  chance  to  the  otber 
party  of  obtaining  protection.  •  It  is  much  more  probable,  in 
this  case,  that,  conscious  that  he  did  not  see  the  steamer  so 
soon  as  he  should,  conscious  that  he  had  no  look-out  attending 
to  the  duty,  conscious,  perhaps,  that  he  was  late  in  setting 
his  lights>  and  seeing  tibe  steamer  near,  as,  in  fact,  she  was, 
before  he  saw  her,  he  made  the  change  in  a  mistaken  judg- 
ment, the  consequence  of  which  he  woald  now  avoid. 

This  brings  into  view  the  evidence  of  want  of  vigilance, 
care  and  seamanship  on  the  schooner,  which  very  properly 
bears  upon  the  trudi  of  tho  testimony  of  her  master,  who 
stands  alone  on  the  other  point,  and  also  bears  strongly  on 
the  effort  to  impute  fault  to  the  steamer.  The  steamer  was 
approaching  with  all  hei^  lights  set  and  baming  brightly,  and 
yet  she  was  not  se6n  at  all  on  the  schooner,  until  discovered 
by  the  master,  then  at  the  helm,  by  his  looking  under  the 
main  boom,  and  she  was  then  so  near,  that  the  master  states 
his  opinion,  which,  in  view  of  all  that<  occurred,  leaves  little 
doubt  on  my  mind  that  she  was  much  nearer,  namely :  ^'  I 
can't  tdl  exactly,  I  should  think,  probably,  she  might  have 
been  half  a  mile  or  a  mile ;  can't  tell  much,  on  the  water, 
about  distance."  This,  at  least,  shows  that  his  estimate  is  of 
little  value.  His  professed  look-out  gives  his  opinion,  that, 
when  he  saw  the  steamer,  she  was  a  half  or  three  quarters  of 
a  mile  distant.  Now,  the  combined  speed  of  the  two  vessels 
was  about  fifteen  miles  an  hour,  and,  at  a  half  a  mile  distance, 
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they  would,  if  thej  did  not  change,  come  together  in  two 
minutes.  It  is  a  significant  &ct,  that,  while  the  three  wit- 
nesses from  the  schooner^  to  excose  their  own  want  of  lightfl, 
testify  that  a  vessel  withoat  lights  opvld  be  seen,  one  eaySy 
two  miles,  others,  one  mile,  no  one  saw  this  steamer, 
with  all  her  lights  burning  and  in  full  view^  and  coming  in 
the  direction  to  which  their  uninterrupted  attention  should 
have  been  directed.  It  is  not  only  shown  that  they  did  not 
see  the  steamer  when  they  ought  to  have  seen  her,  but  that 
the  represeutation  of  the  master,  the  correctness  of  whose 
testimony  in  other  respects  is  of  chief  importance,  is  cal- 
culated to  deceive,  and,  I  think,  was  intended  to  mislead,  in 
respect  to  his  in  fact  having  any  look-out.  He  swears  that 
McDaid  was  forward  as  look-out,  when,  in  truth,  McDaid 
was  busy  at  other  things ;  and  I  think  it  very  plain  that  he 
had  been  busy  at  other  things  from  the  time  the  schooner 
sailed  that  evening.  When  the  master  made  that  statement, 
he  certainly  knew  that  McDaid  was  not  in  fact  acting  as 
look-out  and  did  not  see  or  report  the  steamer  at  all ;  and,  on 
cross-examination,  he  is  compelled  to  admit  it.  I  think  the 
whole  testimony  of  the  master  himself  indicates  that  he  knew 
McDaid  was  busy  assisting  in  setting  sails,  securing  the 
anchor,  and  coiling  ropes — services  which  were  incident  to 
the  resumption  of  their  voyage.  -  McDaid  himself  removes 
all  doubt.  He  states,  that  they  had  finished  making  sail,  and 
had  taken  in  the  anchor,  and  then  went  to  coiling  ropes,  and 
that  the  man  that  was  drowned  and  he  were  at  this  when  he 
saw  the  steamer ;  and  he  says  the  vessels  were  then  heading 
about  for  each  other,  going  up  and  down  mid  channel, 
and  he  saw  all  three  lights.  However  true  it  may  be,  that,  if 
the  schooner. was  in  no  other  fault,  and,  if,  in  fact,  she  kept 
her  course,  her  want  of  look-out  could  not  afiect  the  duty  of 
the  steamer  to  keep  out  of  the  way,  or  tend  to  produce  the 
collision,  which  is,  of  itself,  pretty  narrow  ground  upon 
which  to  claim  exemption,  and  would  only  in  very  special 
cases,  if  at  all,  save  a  vessel  from  contribution^  this  evidence 
bears  significantly  npon  the  weight  to  be   given  to  the 
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echooner'B  witnesses  and  the  degree  of  care,  skill  and  com- 
petency to  be  accorded  to  them. 

The  question  whether  the  schooner  was  not  in  fault  in 
not  having  her  lights  set  is  of  even  greater  importance.     The 
very  eflFort  made  by  the  schooner  to  prove  that  a  vessel  with- 
out a  light  could,  at  that  time  of  the  evening,  be  SQien  a  mile, 
is  a  recognition  that  her  want  of  lights  was  a  violation  of 
the  rule  requiring  lights  which  could  be  seen  not  less  than 
two  miles  in  a  dark,  clear  night.    When  Congress  required 
sailing  vessels  to  carry  colored  lights,  which,  in  a  clear,  dark 
night,  can  be  seen  at  least  two  miles,  it  is  absurd  to  say  that 
it  was  no  fault  to  be  without  lights,  if  the  vessel  can  be  seen 
one  mile.    But  this  is  not  all.     The  sun  had  been  down  one 
half  an  hour,  if  not  nearly  an  hour,  it  was,  even  taking  the 
time  most  favorably  for  the  schooner,  a  dim  twilight,  in  which 
the  trim  of  her  sails  would  be  least  distinct  and  clear  to  the 
view,  against  a  gray  horizon,  and  the  express  words  of  the 
Act  of  Congress  require  that  the  h'ghts  shall  be  exhibited 
from  sunset  to  sunrise.    No  clearer  case  of  fault  in  a  par- 
ticular of  great  importance  to  her  safety,  or  of  more  strin- 
gent duty  to  the  approaching  steamer,  can  be  stated.     The 
testimony  of  the  pilot  of  the  steamer,  that  he  ^^saw  the 
schooner's  course,  although  no  light,"  and  that  "want  of 
lights  did  not  contribute  to  the  collision,"  does  not,  in  the 
least  degree,  tend  to  save  the  schooner  from  the  imputation 
of  fault     The  pilot,  himself  a  mariner  of  experience  and 
skill,  is  positive  that  he  saw  the  schooner  change  her  course 
to  the  eastward,  across  the  bow  of  the  steamer,  after  she  had 
ported  to  avoid  the  schooner.    He,  therefore,  necessarily  in- 
ferred, that,  if  the  schooner  had  light*,  it  would  have  made 
no  difference,  for  he  could  then  only  have  seen  what  he  did 
in  &ct  see.     If  the  iibellants  concede  that  he  was  right  in 
this,  then  the  claim  of  the  steamer  in  this  regard  is  conceded. 
But,  on  the  other  hand,  it  be  claimed,  as  it  is,  that  the  master, 
pilot,  officers  and  seamen  of  the  steamer  made  a  mistake  in 
supposing  that  the  schooner  starboarded,  the  very  case  is 
made  which  the  statute  was  intended  to  guard  against,  and 
VOL  vin. — 16 
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which  the  schooner  was  bound  to  guard  against,  by  having 
her  lights  set.  The  schooner  either  starboarded  and  crossed 
the  bows  of  the  steamer,  as  the  witnesses  testify,  or  the 
want  of  het  lights  operated  directly  and  effectively  to  mis- 
lead them  and  prevent  their  judging  correctly  of  her  move- 
ments.     • 

It  is,  however,  earnestly  insisted,  that,  if  it  be  deemed 
true  that  the  schooner  changed  her  Qourse,  that  did  not  re- 
lieve the  steamer  from  her  duty  to  keep  out  of  the  way, 
because  she  still  had  time  and  distance  within  which  it  could 
have  been  done.  This  proposition,  applied  to  the  present 
ease,  is  this — Although  the  steamer  saw  the  schooner,  and, 
on  seeing  her,  ported,  taking  the  appropriate  means  to  avoid 
her,  yet,  when  the  schooner,  after  that,  starboarded  errone- 
ously, and  without  any  proper  reason,  defeating  the  object  of 
the  steamer  in  porting,  it  was  the  duty  of  the  steamer  to 
take  such  measures  thereafter  as  would  avoid  the  collision. 
The  schooner,  making  such  faulty  movement,  interfering  with 
the  proper  effort  of  the  steamer  to  avoid  her,  must  make  a 
very  clear  case  of  subsequent  fault  in  the  steamer,  before  she 
could  even  claim  contribution.  The  proof  here  is,  that,  so 
soon  as  the  schooner  was  seen  from  the  steamer,  the  latter 
ported,  to  avoid  her ;  and  that,  when  within  a  short  distance, 
the  schooner  starboarded  and  crossed  the  bow  of  the  steamer. 
The  distance  of  the  schooner  from  the  steamer,  when  she  thus 
starboarded,  is  variously  estimated  by  the  witnesses ;  but,  a 
fair  view  of  the  whole  evidence  would  make  it  not  over 
800  feet,  and,  I  think,  rather  less.  That  is  little  over  twice 
the  length  of  the  steamer,  and  the  engine  of  the  steamer  was 
then  instantly  stopped  and  backed,  the  helm  being  thrown 
hard-arport,  to  sheer  her  off  to  the  east  as  far  as  possible.  The 
claim  is,  that  the  steamer  should  have  starboarded.  The 
vessels  were  approaching  each  other  at  a  continued  rate  of 
from  18  to  16  miles  an  hour,  or  one  mile  in  about  four 
minutes,  and  800  feet  in  little  over  half  a  minute.  Looking 
back,  and  seeing  precisely  what  took  place,  it  may  seem,  that, 
if  the  steamer  had  starboarded,  she  might  have  cleared  the 
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scbooner ;  but  that  is  not  the  standpoint  from  which  the  view 
is  to  be  taken.  The  schooner  was  approaching  the  course  of 
the  steamer,  which  made  a  change  to  port  or  westward  peril- 
ous, the  captain  and  pilot  deemed  it  impracticable,  the 
schooner  was  little  over  two  lengths  of  the  steamer  distant, 
the  time  within  which  to  effect  a  change  was  little  over  half  a 
minute,  and  they  then  thought,  and  still  think,  throwing  the 
helm  hard-a-port,  and  stopping  and  reversing,  the  only  alter- 
native which  promised  either  to  avoid  collision  or  diminish 
the  force  of  the  blow.  In  this  c(mdition  of  peril,  I  think 
their  judgment  should  be  accepted,  and  that,  in  fact,  they 
acted  prudently. 

The  conclusion  is  inevitable?  The  collision  was  the  fault 
of  the  schooner,  and  the  libel  of  her  owners  must  be  dis- 
missed, with  costs.    (See  2  Benedicty  533.) 

» 

Edward  H.  Owen^  for  the  libcUants.  * 

m 

Charles  Donohue  and  John  Chetmood^  for  the  claimants. 


James  Fise,  Jr. 

The  Union  Pacific  Eailroad  Company  and  others.    In 

Equity. 

Where  a  petition  for  the  remoyal  of  a  rait  into  this  Court,  under  the  Act  of 
July  27th,  1868,  (15  U,  8,  Stat,  at  Large,  226,)  avers  that  the  suit  has  been 
brought  for  a  cause  of  action  specified  in  the  Act,  the  question  whether  it  has 
been  brought  for  such  a  cause  of  action,  cannot  be  tried  on  affidavit,  on  a 
motion  to  remand  the  cause.    Per  Nblson,  J. 

Under  that  Act,  all  the  parties  who  daim  the  right  of  removal  need  not  join  in 
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one  petition ;  bnt  they  may  petition  for  the  removal,  as  they  are  serred  with 
process,  or  otherwise  brooght  into  Court    Per  Nblson,  J. 

The  application  to  the  State  Court,  on  the  petition,  is  ex-parte,  no  notice  of 
presenting  it  to  the  State  Court  need  bo  given,  and  no  affidavits  can  be  read 
before  the  State  Court,  in  opposition.     Fer  Nblson,  J. 

When  the  removal  has  been  initiated,  by  the  presentation  of  a  petition  by  one 
or  more  of  the  defendants*  and  a  compliance  with  the  Act,  it  is  not  com- 
petent for  the  State  Court  to  take  any  proceedings  in  the  suit,  other  than  to 
perfect  the  removal,  as  other  defendants  may  appear  and  present  their  peti- 
tions.   Fer  Nblson,  J.  • 

The  fact,  that  questions  may  arise,  in  the  course  of  the  litigation,  besides  those 
under  the  Acts  of  Congress,  and  which  depend  upon  general  principles  of 
law,  cannot  withdraw  the  caflke  from  the  jurisdiction  of  the  Federal  Courts. 
Fer  Neubon,  J. 

Nor  can  the  suit  be  withdrawn  from  such  jurisdiction,  by  joining  defendants 
who  are  not  within  the  limitation  prescribed  by  the  statute  with  those  who 
are  within  such  limitation.    Fer  Nelson,  J. 

(Before  Nblson  and  Blatohford,  J  J.,  Southern  District  of  New  York,  Feb- 
ruary 18th,  1871.) 

This  case  came  before  the  Court  on  a  motion  by  the 
plaintiff  to  remand  the  case  to  the  State  Court,  and  on  a 
motion  by  the  defendants  to  dissolve  an  injunction  which 
had  been  granted  in  the  suit,  by  the  State  Court,  on  the  17th 
of  July,  1868,  before  any  proceedings  had  been  taken  for  the 
removal  of  the  suit.  For  the  prior  proceedings  in  the  suit, 
see  6  Blatchf.  G.  0.  -ff.,  362.  The  injunction  was  one  re- 
fitraining  the  defendants  from  removing,  or  allowing  to  be 
removed,  from  the  State  of  New  York,  any  of  the  books, 
papers,  money  or  other  property  of  the  Union  Pacific  Kail- 
road  Company,  or  of  the  Credit  Mobilier  of  America,  until 
the  further  order  of  the  Court. 

Edwin  W.  Stoughton  and  David  Dudley  Fields  for  the 
plaintiff. 

Somiud  J.  TUden^  James  Emottj  and  Clarence  A.  Seward y 
for  the  defendants. 

Nelson,  J.  A  bill  was  filed  in  this  case,  in  the  Supreme 
Court  of  the  State,  by  the  plaintiff,  against  the  Union  Pacific 
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Bailroad  Company,  the  Credit  Mobilier  of  America,  a  cor- 
poration of  Pennsylvania,  and  twenty-two  other  persons. 
It  was  filed  in  the  forepart  of  July,  1868.  The  precise  date 
is  not  given,  nor  is  the  time  when  it  was  served  upon  the  re- 
spective defendants.  On  3d  of  August  following,  six  of  the 
defendants,  the  Union  Pacific  Eailroad  Company,  John  J. 
Cisco,  William  H.  Macy,  Charles  A.  Lambard,  Sidney  Dil- 
lon and  Thomas  C.  Dnrant  presented  a  petition  to  the  Court 
to  remove  the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  under  an 
Act  of  Congress  passed  July  27th,  1868,  (15  TI.  S.  Stat,  at 
Large^  226.)  The  Act  provides,  that  any  corporation,  or 
any  member  thereof,  other  than  a  banking  corporation,  organ- 
ized under  a  law  of  the  United  States,  and  against  which  a 
suit  at  law  or  in  equity  has  been  or  may  be  commenced  in 
any  Court  other  than  a  Circuit  or  District  Court  of  the 
United  States,  for  any  liability  or  alleged  liability  of  such 
corporation,  or  any  member  thereof,  as  such  member,  may 
have  such  suit  removed  from  the  Court  in  which  it  may  be 
pending  to  the  proper  Circuit  or  District  Court  of  the  United 
States,  upon  filing  a  petition  therefor,  verified  by  oath,  either 
before  or  after  issue  joined,  stating  that  they  have  a  defence 
arising  under  or  by  virtue  of  the  Constitution  of  the  United 
States,  or  any  treaty  or  law  of  the  United  States,  and  offering 
good  and  sufficient  surety  for  entering  in  such  Court,  on  the 
first  day  of  its  session,  copies  of  all  process,  pleadings,  &c., 
and  doing  snch  other  appropriate  acts  as  are  required  to  be 
done  iy  an  Act  of  Congress  passed  July  27th,  1866 ;  and 
that  it  shall  be  thereupon  the  duty  of  the  Court  to  accept 
the  surety  and  proceed  no  further  in  the  suit :  and  that,  the 
said  copies  being  entered  as  aforesaid  in  such  Court  of  the 
United  States,  the  suit  shall  then  proceed  in  the  same  man- 
ner as  if  it  had  been  brought  there  by  original  process. 

The  petition  presented  to  the  Supreme  Court  of  the  State 
conformed  in  all  respects,  substantially,  to  the  provisions  of 
the  Act.  Some  question  is  made  on  the. part  of  the  learned 
counsel  for  the  plaintiif,  whether  the  suit  is  brought  against 
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the  defendants  for  a  liability,  or  an  alleged  liability,  of  the 
Union  Pacific  Railroad  Company,  or  of  any  of  its  members 
as  such ;  and  it  is  claimed,  that  a  critical  examination  of  the 
bill  of  complaint  will  show  this  not  to  be  the  fact.  My  exami- 
nation of  it  has  led  to  a  different  conclusion.  If  it  had  been 
otherwise,  however,  I  am  of  opinion  it  would  not  have  deprived 
the  defendants  of  the  benefit  of  the  Act ;  that  is,  if  it  had  not  ap- 
peared aflSrmatively  on  the  face  of  the* bill  that  the  suit  was 
against  them  for  such  liability.  The  defendants  have  averred, 
in  their  petition,  that  the  suit  has  been  brought  against  them 
for  such  cause  of  action ;  and,  if  a  question  is  to  be  made  upon 
the  allegation,  it  must  be  settled  at  the  trial,  and  not  on 
affidavits. 

The  3d  section  of  the  Act  of  March  2d,  1833,  (1  U.  S. 
Stat,  at  Large,  633,)  provides,  that,  in  any  case  where  a 
suit  is  brought,  in  a  State  Court,  against  an  officer  of  the 
United  States,  or  other  person,  for  or  on  account  of  any  act 
done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  it  shall  be  lawful  for  the  defendant,  at  any  time 
before  trial,  upon  a  petition  to  the  Circuit  Court  of  the  United 
States,  setting  forth  the  nature  of  the  suit,  and  verifying  the 
petition,  &c.,  to  remove  the  suit  to  that  Court,  and  that  the 
cause  shall  be  entered  on  the  docket  of  that  Court.  This 
Act,  like  the  one  before  us,  has  a  limitation  upon  the  privilege 
of  removal.  The  suit  must  be  against  a  person  for  or  on  ac- 
count of  an  act  done  under  the  revenue  laws  of  the  govern- 
ment, or  under  color  thereof.  It  cannot  be  doubted,  however, 
that,  if  no  such  fact  appeared  in  the  declaration,  and  it  was 
simply  for  an  assault  andf  battery,  he  could  remove  the  cause, 
by  setting  forth  in  his  petitipn  that  the  suit  was  for  the  cause 
stated  in  the  Act ;  otherwise,  the  statute  could  always  •  be 
evaded  by  the  pleader.  I  had  occasion  to  examine  this  third 
section  at  large  in  Dennistoun  v.  Draper,  (5  Blatchf,  O.  C. 
R.,  336,)  and  refer  to  the  case  for  my  views  in  respect  to  its 
provisions. 

The  only  question  in  this  case  arising  out  of  the  Act  of 
July  27th,  1868,  that  involves  any  difficulty,  is  that  in  respect 
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to  the  parties  elaiming  the  right  to  a  removal.  Are  all  of 
them  obliged  to  join  in  the  petition,  or  may  they  not  apply 
for  it  as  they  are  served  with  process,  or  otherwise  brought 
into  Court?  In  my  judgment,  they  need  not  all  join  at  the 
time  of  presenting  the  petition,  but  each,  or  as  many  as  may 
see  fit,  may,  without  waiting,  present  the  petition,  and  other- 
wise comply  with  the  requirements  of  the  Act.  I  perceive  no 
well  grounded  objection  to  this  practice,  but,  on  the  contrary, 
it  may  be  attended  with  convenience,  and  can  work  no  preju- 
dice to  either  party. 

The  learned  counsel  for  the  plaintiff  seem  to  suppose  that 
the  solicitor  is  entitled  to  notice  of  the  time  and  place  of  the 
presenting  of  the  petition.  But  this  is  an  error.  The  Act 
prescribes  no  such  practice,  and  it  is  otherwise  under  all  the 
previous  statutes  providing  for  removals.  No  affidavits  can 
be  read  before  the  State  Court,  in  opposition.  The  applica- 
tion on  the  petition  is  ex  parte,  and  depends  upon  the  papers 
upon  which  it  is  founded,  and,  if  they  are  regular  and  conform 
to  the  requirements  of  the  statute,  the  Court  has  no  discretion 
— the  Act  is  peremptory. 

I  am,  also,  of  opinion,  that,  when  one  or  more  of  the  de- 
fendants have  presented  a  petition  and  conformed  in  all 
respects  to  the  Act,  and  thus  initiated  the  removal,  it  is  not 
competent  for  the  State  Court  to  take  any  proceedings  in  the 
cause,  other  than  to  perfect  the  removal  as  other  defendants 
may  appear  and  present  their  petitions.  There  may,  as  in  the 
present  case,  be  numerous  defendants,  and  considerable  inter, 
vals  of  time  between  the  service  of  the  process,  and  where  it 
would  be  expedient  that  each  should  be  at  liberty  to  take  the 
necessary  steps  to  remove  the  cause  so  far  as  he  is  concerned 
and,  in  the  meantime,  it  would  be  unfit,  and  might  be  a  use- 
less waste  of  time  and  expense,  to  all  parties  concerned,  to 
proceed  in  the  litigation  until  the  question  of  jurisdiction  was 
determined. 

I  agree  with  the  views  of  the  counsel  for  the  defendants, 
that  the  fact,  that  questions  may  arise,  in  the  course  of  the 
litigation,  besides  those  under  the  Acts  of  Congress,  and 
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,  which  depend  upon  general  principles  of  law,  cannot  withdraw 
the  cause  from  the  jurisdiction  of  the  Federal  Courts.  This 
principle  was  settled  in  Osbom  v.  The  JBanJc  of  the  United 
States,  (9  Wheatan,  738,)  and  has  been  recognized  as  the  set- 
tled law  of  the  Court  ever  since.  Nothing  can  be  added  to 
the  conclusiveness  of  the  reasoning  of  Chief  Justice  Marshall 
upon  the  point,  in  that  case.  He  observes :  "  If  this  were  suf- 
ficient to  withdraw  a  case  from  the  jurisdiction  of  the  Federal 
Courts,  almost  every  case,  although  involving  the  construction 
of  a  law,  would  be  withdrawn,  and  a  clause  in  this  Constitu- 
tion relating  to  a  subject  of  vital  importance  to  the  govern- 
ment, and  expressed  in  the  most  comprehensive  terms,  would 
be  construed  to  mean  almost  nothing.  There  is  scarcely  any 
case,  every  part  of  which  depends  on  the  Constitution,  laws  or 
treaties  of  the  United  States." 

For  the  same  reasons,  I  am  of  opinion,  that  the  joining  of 
defendants  in  a  suit,  not  within  the  limitation,  as  prescribed 
by  the  Act,  with  those  who  are,  cannot  be  permitted  to  with- 
dr#w  the  cause  from  the  jurisdiction  of  the  Federal  Courts. 
If  this  were  admitted,  the  privilege  extended  to  the  parties 
setting  up  a  right  under  the  Constitution  and  laws  of  the 
United  States,  would,  in  most,  if  not  in  every  instance,  be  de- 
feated. Indeed,  if  any  such  principle  could  be  admitted,  most 
of  these  Acts  of  removal,  depending  principally  upon  the  sub- 
ject matter,  and  intended  to  secure  the  interpretation  of  the 
Constitution  and  laws  of  the  United  States,  at  the  original 
hearing,  to  its  own  judiciary,  would  be  futile  and  worthless. 
The  Act  of  1833,  which  provides  for  the  removal  of  suits 
against  an  oflScer  of  the  United  States,  or  other  person,  for 
acts  done  under  the  revenue  laws,  could  be  readily  evaded,  by 
joining  one  or  more  persons  with  him  not  acting  in  that 
capacity.  If  these  outside  parties  are  deemed  material,  or  are 
really  material,  to  a  complete  remedy  in  behalf  of  the  plaintiff, 
they  must  be  regarded  as  subordinate  and  incidental  to  the 
principal  litigation  in  respect  to  which  the  Act  of  Congress 
has  interposed  the  remedy  of  removal.  In  this  way,  the  right 
of  the  parties  to  have  their  defence  under  the  Constitution  or 
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liwB  of  the  United  States,  tried  in  the  Federal  Courts,  is 
secnred,  and,  at  the  same  time,  the  remedy  of  the  plaintiff  is 
unimpaired. 

It  appears,  from  the  papers  before  me,  that  a  second  peti- 
tion was  presented  to  the  State  Court  by  all  the  defendants 
not  included  in  the  first,  on  the  27th  of  March,  1869,  and  the 
proper  order  entered  for  the  removal.  There  appears  to  have 
been  a  full  compliance  with  the  terms  of  the  Act.  It  is 
objected,  that  the  Judge  before  whom  the  petition  was  pre- 
sented, was  not  sitting  in  Court  but  at  chambers,  when  the 
papers  were  presented  and  the  order  of  removal  made.  But, 
the  afSdavits  before  me  show  that  the  proceedings  took  place 
before  the  Supreme  Court.  It  also  appears,  that  the  order, 
duly  certified  by  the  clerk  of  the  Court,  which  had  been  served 
on  the  opposite  attorneys,  was  produced  before  Judge  Blatch- 
ford,  on  the  return  to  the  alternative  mandamus,  by  the  coun- 
sel for  the  defendants  in  that  proceeding,  who  suggested  that 
the  motion  for  the  peremptory  writ  was  inconsistent  with  that 
order,  and  that,  if  the  order  was  operative,  the  peremptory 
writ  was  unnecessary. 

The  clerk  will  enter  an  order  in  conformity  with  this 
opinion,  if  Judge  Blatchford  concurs  in  the  result,  and  will 
also  enter  an  order,  on  the  motion  of  the  defendants,  to  dis- 
solve the  injunction  of  July  17th,  1868,  granted  by  the  State 
Court. 

Blatohfobd,  J.  I  concur  in  the  result,  that  the  motion  of 
the  plaintiff  to  remand  the  cause  to  the  State  Court  must  be 
denied,  and  the  injunction  of  July  17th,  1868,  be  dissolved. 
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The  United  States,  Plaintiffb  in  Error 

vs. 
Alfred  Case,  Defendant  in  Error. 

a  commissioner  oppointed  by  a  Circuit  Coort  of  the  United  States  for  a  District 
within  the  State  uf  New  York,  has  no  power  to  take  a  recognizance  for  the 
appearance  before  himself,  at  a  future  day,  of  a  person  charged  with  a  crim- 
inal offence  against  the  laws  of  the  United  States,  and  a  recognizance  so  taken 
is  Yoid. 

(Before  Woodeupf,  J.,  Northern  District  of  New  York,  February  17th,  1871.) 

This  was  an  action,  brought  in  the  District  Conrt,  by  the 
United  States,  on  a  recognizance  taken  by  a  commissioner 
appointed  by  the  Circuit  Court,  on  the  arrest  and  examination 
of  a  person  charged  with  perjury,  conditioned  for  the  appear- 
ance of  the  accused  before  the  commissioner  on  a  ftiture  day, 
to  which  the  proceeding  was  adjourned,  for  his  further  exam- 
ination. The  instructions  given  to  the  jury,  on  the  trial  of 
the  action  in  the  District  Court,  were,  in  substance,  that  the 
plaintiffs  were  not  entitled  to  recover,  and  a  verdict  was  ren- 
dered for  the  defendant.  The  judgment  thereupon,  with  the 
bill  of  exceptions  to  the  rulings  of  the  District  Judge,  was 
brought,  by  writ  of  error,  to  this  Court. 

WitUam  Dorshevmer^  {District  Attorney^  for  the  plain- 
tiffs in  error. 

J.  Thomas  Spriggs,  for  the  defendant  in  error. 

WooDBUFF,  J.  I  concur  in  the  conclusion  of  the  Court 
below,  that  a  commissioner  has  no  authority  to  take  bail  for 
the  appearance  of  a  party  accused,  for  examination  before 
himself  at  a  future  day.    It  is  unnecessary  to  repeat  the  rea- 
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Boning  contained  in  the  opinion  of  the  District  Judge  npon 
that  point.  It  may  be  conceded,  that  a  commisBioner,  under 
the  statutes  of  the  United  States  in  virtue  of  which  he  is  ap- 
pointed, has,  in  the  matter  of  taking  bail,  the  same  power  as 
a  Judge  of  the  Supreme,  Circuit,  or  District  Court,  or  a  Just- 
ice of  the  Peace,  and,  therefore,  the  question  is — ^has  either  of 
the  officers  last  named  such  power  i 

It  is  quite  clear,  I  think,  that  the  33d  section  of  the  Judi- 
ciary Act  of  1789,  (1  U.  S.  Stat,  at  Zarge^  91,)  was  rightly 
construed  by  Judge  Curtis,  in  ITie  United  States  v.  Bv/ndlett^ 
(2  Curtif?  C.  (7.  -ff.,  41,)  and  that,  in  a  State  where  a  Justice 
of  the  Peace  has  power  to  take  a  recognizance  to  appear  from 
day  to  day  pending  the  examioation  of  an  accused,  there  a 
United  States  commissioner  has  such  power.     There  seems 
no  good  reason  why  the  officers  of  the  United  States  should 
not  have  the  same  power  in  this  respect  in  whatever  State 
they  exercise  their  jurisdiction ;  but.  Congress  having  seen 
fit  to  direct,  that  a  party  accused  may,  "  agreeably  to  the  usual 
mode  of  process  against  offenders"  in  the  State  "where  he 
may  be  found,"  "  be  arrested,  and  imprisoned,  or  bailed,"  the 
Court  cannot  say  that  a  recognizance  not  warranted  by  the 
laws  of  the  State,  nor  by  any  other  Act  of  Congress,  is  of  any 
validity.    Indeed,  in  the  case  above  referred  to,  the  doubt 
considered  in  the  opinion  of  Judge  Curtis  was,  whether  the 
terms,  "  agreeably  to  the  usual  mode  of  process  "  in  the  State, 
could  be  so  construed  as  to  confer  power  to  take  such  bail 
even  in  a  State  where  such  bail  was  authorized.    The  statutes 
of  New  Hampshire  authorizing  the  taking  of  such  a  recog- 
nizance, it  was  held  that  a  commissioner,  by  virtue  of  his 
powers  as  commissioner,  and  of  the  Act  of  Congress  of  1789, 
might  do  so. 

The  case  of  PoUer  v.  Kingsbury^  (4  -Day,  98,)  shows,  also, 
that,  in  Connecticut,  a  bond  or  recognizance  for  such  appear- 
ance might  be  taken  pending  an  examination  ;  but  the  Court 
refer  the  power  solely  to  the  statute. 

No  such  statute  exists  in  New  York,  and  I  am  referred  to 
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no  decision  of  her  Courts  affirming  the  power  of  her  magis- 
trates to  take  such  a  recognizance. 

Unless  the  power  can  be  inferred  from  the  general  author- 
ity given  to  take  bail,  it  cannot  be  affirmed  at  all ;  and,  in 
considering  that  question,  it  is  not  material  whether  the  stat- 
utes of  the  State  of  New  York  are  referred  to,  or  the  broad 
language  of  the  acts  of  Congress.  Section  33,  of  the  Act  of 
1789,  declares,  quite  as  broadly  as  any  statute  of  the  State  of 
New  York,  that,  ^^  upon  all  arrests  in  criminal  cases,  bail  shall 
be  admitted.''  Whether  such  language  is  to  be  construed  to 
require  the  Judge,  Justice,  or  commissioner  to  take  bail  for 
appearance  from  day  to  day,  may  be  ascertained  by  inquiring 
wliat  was  the  meaning  of  the  term  "  bail,"  as  understood  and 
used,  either  at  common  law,  or  in  the  statutes  of  England,  by 
which  the  subject  was  chiefly  regulated  in  that  country.  I 
have  searched  in  vain  to  find  any  authority  for  giving  it  the 
construction  contended  for.  It  meant,  at  that  early  day,  when 
the  sheriff  of  the  county,  as  a  peace  officer,  exercised  the 
power  of  holding  to  bail,  the  taking  of  security  for  the  ap- 
pearance of  the  party  accused  at  the  Court,  at  the  time  and 
place  for  trial.  It  has  that  meaning,  and,  indeed,  is  so  de- 
scribed, in  terms,  in  the  statutes  which  were  passed  restricting, 
regulating,  and  finally  withdrawing  that  power  from  sheriffs, 
and  conferring  it  exclusively  upon  Courts,  Justices,  or  other 
magistrates.  (See  English  Statutes  at  Large^  ZEcko.  1,  chap. 
15 ;  6  Ed/w.  1,  chap.  9 ;  1  Mich.  3,  chap.  3  ;  3  Henry  7,  chap. 
3 ;  19  Henry  7,  chap.  10 ;  1  cfe  2  Ph.  &  Jf.,  chap.  13  ;  1  Edw. 
4,  chap.  2.)  I  have  noticed  no  English  statute  which  warrants 
the  taking  of  any  other  bail  than  above  described,  until  the 
enactment  of  1  d&  2  Oeo.  4,  chap.  218,  which  specially  author- 
izes constables  in  the  Metropolitan  Police  District,  attending  . 
the  watch-houses  between  8  o'clock  in  the  afternoon  and  6  in 
the  forenoon,  to  take  bail,  from  parties  arrested  without  war- 
rant for  petty  misdemeanors,  for  their  appearance  before  the 
Justice  in  Bow  street,  at  10  in  the  morning. 

It  cannot  be  said,  I  think,  that  the  power  to  take  such 
security  for  attendance  for  examination  from  day  to  day  exists 
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at  common  law,  or  that  it  is  a  necessary  incident  to  the  power 
and  duty  to  enquire  whether  there  is  ground  for  holding  the 
accused  for  trial.     The  duty  of  the  Justices  to  examine,  and 
to  complete  snch  examination  within  a  reasonable  time,  is 
often  affirmed  in  the  early  English  cases,  and  the  power,  also, 
to  commit  pending  the  examination ;  and  it  has  been  held, 
that,  for  unreasonable  detention,  for  the  purposes  of  examina- 
tion. Justices  are  liable  to  an  action.     The  duty  to  examine 
speedily,  and  to  discharge,  if  no  sufficient  proof  of  guilt  ap- 
pears, to  justify  holding  for  trial,  is  stringently  maintained, 
and,  no  doubt,  becanse,  the  accused  being  lawfully  held  in 
actual  custody  until  such  examination  is  had,  due  regard  to 
the  liberty  of  the  subject  demands  that  no  unreasonable  delay 
be  permitted.    It  may,  also,  be  suggested,  that,  until  the  offi- 
cial enquiry  into  the  probable  guilt  of  the  accused,  and  the 
degree  of  enormity  of  the  offence  committed,  the  magistrate 
has  no  guide  by  which  to  determine  what  amount  of  security 
for  appearance  would  be  justly  required.     True,  where  the 
power  has  been  expressly  conferred,  the  magistrate  may  be 
governed  by  the  charge  made,  and,  for  the  purpose  of  fixing 
the  security  to  be  given  to  appear  from  day  to  day,  may 
assume  the  guilt  of  tj;ie  accused,  and  that  the  offence  is  as 
charged  in  the  complaint ;  and  a  party  arrested  may  prefer  to 
give  such  security,  if  able  to  do  so,  rather  than  remain  in 
custody.    Nevertheless,  the  theory,  and  the  just  theory,  was, 
that,  until  examination  by  the  magistrate,  he  could  not,  in 
justice  to  the  accused,  or  to  the  State,  by  any  safe  guide, 
determine  whether   bail  ought  to  be  required,  or  fix  its 
amount ;  and,  hence,  justice  required,  that. he  should  proceed 
without  unreasonable  delay  to  the  investigation  of  the  matter 
charged,  that  the  accused  might  be  speedily  relieved,  if  no 
sufficient  cause  for  holding  to  trial  appeared. 

I  conclude,  therefore,  that  the  duty  and  power  to  admit  to 
bail,  declared  by  the  Acts  of  Congress,  as  well  as  by  the  Con- 
stitution of  the  United  States,  no  less  than  by  the  Constitu- 
tion and  statutes  of  New  York,  relate  to  the  acceptance  of 
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bail  for  appearance  at  the  proper  Court,  to  answer  there  for 
the  offence  charged. 

In  the  sense  in  which  bail  for  appearance  at  the  next  Court 
is  spoken  of,  the  commissioner  holds  no  Court.  He  acts  as 
an  arresting,  examining,  and  committing  magistrate. 

It  may  seem  to  be  a  hardship — ^no  doubt,  it  may,  often, 
be,  in  fact,  a  .  great  hardship — where,  from  circumstaifces 
wholly  beyond  the  control  either  of  the  prosecutor  or  the 
accused,  the  examination  consumes  many  days,  that  the 
accused  is  not  entitled  to  demand  a  relief  from  actual  custody, 
on  tendering  good  security  for  due  attendance  from  day  to 
day ;  but  a  remedy  for  this  must,  I  think,  be  sought  in  such 
legislation  as  has  already  been  had  in  some  of  the  States, 
whose  example  Congress  may  deem  it  wise  to  follow.  At 
present,  I  think  a  commissioner  has  no  power  to  take  such 
security,  and  that  the  recognizance  sued  upon  in  this  action 
is  void. 

The  judgment  must  be  affirmed. 


Wells,  Faboo  &  Co.  vs.  Sheridan  Shook. 

Under  section  9  his  of  the  Act  of  July  13th,  1866,  (14  U.  8.  Stat,  at  Large,  147,) 
a  company,  engaged  in  the  express  business,  and  also  in  transporting  passen- 
gers by  stage  coach,  which  makes  returns  of  its  gross  receipts,  onder  section 
109  of  the  Act  of  June  SOth,  1864,  (IS  Id.,  277,)  and  is  subject  to  pay  duty 
thereon,  under  section e  103  and  104  of  the  last  named  Act,  is  required  to  de> 
clare,  in  such  returns,  whether  such  g^oss  receipts  are  stated  according  to  their 
yalues  in  legal  tender  currency,  or  according  to  their  values  in  coined  money, 
and  is  liable  to  pay  such  duty  according  to  the  Talnes  in  coined  money  when 
reduced  to  their  equivalent  in  legal  tender  currency. 

Tlie  terms,  "  income  or  articles  or  objects  charged  with  an  internal  tax,"  in  said 
section  of  the  Act  of  1866,  are  comprehensive,  and  include  "  gross  receipts  " 
of  express  companies,  and  **  gross  receipts  "  of  stage  proprietors. 

"  Objects "  charged  with  an  internal  tax  are  not  necessarily  and  only  objects 
which  are  spedfic,  tangible,  and  material  in  form,  such  as  goods,  or  products 
of  growth  or  manufacture. 

(Before  Woodbvff,  J.,  Southern  District  of  New  York,  February  18th,  1871.) 
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Woodruff,  J.  By  Bection  109  of  the  Act  of  June  30th, 
1864,  "  to  provide  internal  revenue,  &c.,"  (13  U.  S.  Stat,  at 
Zarge,  277,)  any  person,  company,  or  corporation,  carrying 
on  or  doing  an  express  business,  is  required  to  make  a 
monthly  return  of  the  gross  amount  of  his  or  their  receipts 
respectively  for  the  month  next  preceding,  to  the  assistant 
assessor,  &c.  By  section  104,  such  person,  company,  or  cor- 
poration is  declared  to  be  subject  to  a  duty  of  three  per  centum 
on  the  gross  amount  of  all  the  receipts  of  such  express  busi- 
ness. Proprietors  of  stage  coaches  are,  in  like  manner,  by 
section  103,  chargeable  with  a  duty  of  two  and  one-half  per 
centum  on  their  gross  receipts.  By  section  9  his  of  the  Act 
of  July  13th,  1866,  (14  U.  S.  Stat,  at  Large,  147,)  in  amend- 
ment of  the  previous  Act  of  March  10th,  1866,  (Id.,  p.  5,)  it 
is  declared  to  be  the  duty  of  all  persons  required  to  make 
returns  or  lists  of  income  or  articles  or  objects  charged  with 
an  internal  tax,  to  declare,  in  such  returns  or  lists,  whether 
the  several  rates  and  amounts  therein  contained  are  stated 
according  to  their  values  in  legal  tender  currency,  or  accord- 
ing to  their  values  in  coined  money ;  and,  when  stated  in 
coined  money,  it  is  declared  to  be  the  duty  of  the  assessor  to 
reduce  such  rates  and  amounts  to  their  equivalent  in  legal 
tender  currency,  and  it  is  further  provided  that  the  lists  to 
be  furnished  to  collectors  by  assessors,  shall,  in  all  cases,  con- 
tain the  several  amounts  of  taxes  assessed,  estimated  or  valued 
in  legal  tender  currency  only. 

The  plaintiffs  are  engaged  in  the  express  business,  and 
have  received  therein  large  amounts  in  coined  money  and 
large  amounts  in  legal  tender  currency.  They  are  also  en- 
gaged in  the  transportation  of  passengers,  &c.,  by  stage  coach, 
and  therein  also  have  received  coined  money  and  legal  tender 
currency.  Being  thereto  required  by  the  assessor  of  the 
proper  district,  but  protesting  that  they  were  not  bound  by 
law  so  to  do,  the  plaintiffs  have  made  returns  of  such  receipts, 
discriminating  between  coin  and  legal  tender  currency,  and, 
having  refused  to  pay  the  tax  upon  the  amount  of  premium  on 
coin,  or  excess  of  value  of  the  coin  over  the  value  of  the  same 
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sum  in  legal  tender  currency,  the  proper  officer,  clothed  with  au- 
thority from  the  defendant,  as  collector,  appeared  at  their  place 
of  business,  to  levy  upon  their  goods,  and  threatened  so  to  levy, 
for  the  collection  of  the  tax  upon  such  premiums,  whereupon, 
protesting  that  the  execution  was  illegal,  and  that  they  were 
not,  by  law,  chargeable  with  such  tax  on  premiums,  the  plain- 
tiffs paid  to  the  defendant  the  amount,  on  the  16th  of  January, 
1868,  $12,598.52,  and  brought  this  action  to  recover  back  the 
same. 

It  is  not  insisted  that  the  tax  was  illegally  charged,  if  lists 
or  returns  of  the  gross  amount  of  receipts,  required  to  be 
made  to  the'  assessor  by  the  above-mentioned  section  109  of 
the  Act  of  1864,  and  ^^  gross  amount  of  all  the  receipts  of 
such  express  business,"  in  section  104,  and  "  gross  receipts  of 
such  railroad,  *  *  stage  coach,  or  other  vehicle,"  in  section 
103,  are  within  the  requirement  of  section  9  bis  o{  the  Act 
of  1866,  above  also  cited.  This  last-named  section  requires, 
that  "  returns  or  lists  of  income  or  articles  or  objects  charged 
with  an  internal  tax,"  shall  discriminate  between  receipts  in 
coin  and  receipts  in  legal-tender  currency.  Whatever  returns 
are  included  within  this  description,  the  things  or  values  so 
returned  are  subject  to  the  assessment  which  was  made  in 
this  case.  To  that  extent,  at  least,  it  is  conceded  the  case  of 
The  Pdcijic  Insurance.  Co.  v.  Scmle,  {7Wallacey  433,)  is  con- 
clusive. The  Supreme  Court  there  held,  distinctly,  that  the 
person  receiving  income  or  other  moneys  subject  to  tax  or 
duty,  in  coined  money,  and  making  his  return  under  sec- 
tion 9  bis  of  the  Act  of  1866,  is  to  pay  the  tax  in  legal 
tender  currency,  and  that  the  difference  in  value  between 
coined  money  and  legal  tender  currency  must  be  added  to  his 
return  when  made  in  coined  money,  and  the  tax  or  duty 
must  be  assessed  and  paid  on  the  amount  thus  increased.  It 
is,  however,  here  insisted,  that  the  plaintiffs'  lists  or  returns 
of  the  gross  amount  of  receipts,  or  the  gross  amount  of  all 
the  receipts  of  such  express  business,  and  gross  receipts  of 
their  stage  coaches,  are  not  included  in  section  9  bis  of  the 
Act  of  1 866 ;  and  that  the  words,  "  returns  or  lists  of  income 
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or  articles  or  objects  charged  with  an  internal  tax/'  do  not 
embrace  the  receipts  last  named. 

The  plaintiffi'  counsel  has  sustained  the  claim  of  the 
plainti&  in  this  respect;  with  great  ingenuity  and  skill ;  but 
I  am  constrained  to  regard  the  words,  "  objects  charged  with 
internal  tax,"  as  used  in  a  general  sense,  as  equivalent  to  '^  sub- 
jects of  taxation."  It  is  insisted,  with  much  plausibility,  that 
the  word  "  objects,"  in  the  law,  has  reference  to  something 
tangible  or  having  an  existence  in  form ;  and  that,  to  hold  it 
equivalent  to  any  ^*  entity  "  or  "  thing,"  is  to  render  the  two 
specific  words,  "income"  and  "articles,"  surplusage,  having 
no  effect.  To  this  it  may  be  answered,  that  the  construction 
claimed  is  liable  to  the  same  objection  ;  for,  if  "  objects  "  in- 
cludes nothing  but  what  is  visible  and  tangible,  then  it  is 
itself  surplusage,  for,  "  articles  "  would  include  such  objects. 
In  lexicography,  the  word  "object"  includes  whatever  is 
presented  to  the  mind,  as  well  as  what  may  be  presented  to 
the  senses ;  whatever,  also,  is  acted  upon,  or  operated  upon, 
alBSrmatively,  or  intentionally  influenced  by  anything  done, 
moved,  or  applied  thereto.  I  do  not  regard  very  nice  distinc- 
tions, in  the  argument  used,  or  in  my  reply  thereto,  as  con- 
clnsive.  A  better  practical  answer  is,  that  the  word  is  com- 
prehensive enough  to  include  the  gross  receipts  of  an  express 
company ;  and,  if  it  were  true,  that  its  use  in  its  broad  and 
comprehensive  sense,  made  the  word  "articles"  a  redund- 
ancy, this  is  no  unusual  thing.  Beference  to  the  Acts  of  Con- 
gress imposing  duties  will  disclose  abounding  redundancy, 
employed  often  without  the  least  apparent  necessity,  and 
sometimes  with  evident  intent  to  prevent  doubt.  Here,  lists 
of  "income"  had  a  meaning  distinct  from  gross  receipts, 
"  articles  "  might  be  deemed  to  apply  to  enumerated  goods 
in  use  or  on  sale,  or  produced  by  manufacture,  already  speci- 
fied in  the  law,  and  the  addition  of  the  word  "  objects  "  was 
to  sum  up  the  requirement,  by  a  more  general  term,  which 
would  include  what  was  not  embraced  in  either  of  the  others. 
Nothing  is  more  common  than  this  use  of  language. 

The  case  of  The  Paoyfio  Inmra/nce  Co.  v.  Sovle^  already 
Vol.  Tm.— 17 
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referred  to,  (T  WaUacey  *33,)  clearly  involved  the  same  ques- 
tion. The  controversy  there  related  to  the  "premiums," 
"  assessments,"  "  dividends,"  "  undistributed  sums  "  and  ^^  in- 
come "  of  that  company.  The  tax  assessed  and  collected  on 
the  premiums  on  coin  in  which  they  were  received  by  the  com- 
pany was  sustained  as  legal.  Every  argument  employed  in 
this  case  was  apt  to  that.  "So  such  point  was,  however,  taken 
by  counsel  or  discussed  by  the  Court.  It  is,  therefore,  in- 
sisted, that  the  case  does  not  decide  the  question,  so  as  to  be 
deemed  an  authority.  It  may,  perhaps,  be  replied,  that  the 
point  was  not  deemed  of  sufBcient  doubt  to  invite  dis- 
cussion. 

The  review  of  the  other  sections  of  the  internal  revenue 
law,  presented  by  counsel,  to  show  that,  in  those  sections, 
"objects  liable  to  pay  any  duty  or  tax"  does  not  include 
gross  receipts,  is  liable  to  two  suggestions — ^first,  it  begs  the 
question;  and,  second,  the  distinction  between  the  values 
which  might  be  returned  in  coined  money  and  those  which 
were  returned  in  legal  tender  currency,  does  not  appear  to 
have  been  the  subject  of  express  provision  in  the  Act  of  1864, 
but  was  left  to  construction. 

The  manifest  justice  of  the  view  which  I  have  taken  of 
this  subject,  and  the  general  policy  of  the  law  to  make  taxa- 
tion equal  in  like  cases,  confirms  me  in  the  construction  given. 
K'o  just  reason  can  be  given  why  an  express  company  which 
conducts  its  business  on  the  basis  of  receipts  in  coin,  should, 
for  that  reason,  pay  a  less  tax  or  duty  than  one  which  receives 
its  compensation  in  legal  tender  currency  ;  and  the  law  should 
not  be  construed  to  work  such  inequality,  unless  its  terms 
plainly  require  it.  I  fully  agree  that  laws  imposing  onerous 
burthens  are,  in  cases  of  doubt,  to  be  construed  fiivorably  to 
the  citizen ;  but  this  rule  of  constrnction  is  not  to  be  carried 
to  the  extent  of  defeating  the  ends  of  the  law,  or  of  working 
injustice  among  the  citizens,  in  their  relations  to  each  other. 
This  should  not  be  allowed,  unless  the  imperfection  in  the  law 
is  such  as  plainly  to  work  these  results. 

In  regard  to  any  suggestion  of  hardship  to  the  plaintifEs, ' 


FEBRUARY,  1871.  259 


The  New  Jersey  Steamboat  Company  v,  PleasontOD. 

in  increasing  their  burthen,  it  is  pertinent  to  say,  first,  that  it 
only  makes  their  tax  the  same  as  that  of  other  companies 
whose  dealings  are  exclusively  in  legal  tendfpr  currency ;  and, 
second,  that  they  are  authorized  to  charge  the  tax  to  their 
customers;  and,  it  might  be  added,  that,  as  to  money  re- 
ceived from  passengers,  it  is  no  violent  presumption  to  say 
that  they  have  done  so,  and,  in  that  .aspect,  they  are  merely 
government  agents,  or  collectors,  now  objecting  to  paying 
over  the  amounts  collected. 

The  defendant  must  have  judgment,  with  costs. 

Orosvenor  P.  Lovyrey^  for  the  plainti&. 

Noah  DamSy  {District  Attorney^  for  the  defendant*. 


The  New  Jersey  Steamboat  Company 
Alfred  Pleasonton,  Collectoe  of  Internal  Eevenue,  &c^ 

Section  108  of  the  Internal  ReTenue  Act  of  June  SOth,  1864,  (IB  U.  8,  Stat,  at 
Larg;  276,)  as  amended  by  section  9  of  the  Act  of  Joly  13th,  1866,  (14  /cf., 
136,)  is  to  have  fall  operation,  according  to  its  plain  terms^ 

Under  that  section,  the  "  gross  receipts  "  of  a  steamboat  company  from  passen- 
gers carried  by  it  in  its  steamboats,  includes  receipts  not  only  for  the  car- 
riage of  passengers,  but  for  the  use  of  berths  and  staterooms. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  February  18th,  1871.) 

Woodruff,  J.  (1.)  I  am  of  opinion,  that  when,  by  the 
Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at  Large^  98,)  in  sec- 
tion 9  thereof,  (jp.  185,)  Congress  struck  out  of  the  Internal 
Bevenue  law  the  former  section  103,  and  re-enacted  it,  with 
such  modifications  as  were  deemed  proper,  and.  in  the  same 
Act,  by  section  70,  {p.  173,)  declared,  in  express  terms,  that 
"  all  provisions  of  any  former  Act,  inconsistent  with  the  pro- 
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visions  of  this  Act,  are  hereby  repealed,"  they  left  to  us  no 
alternative  but  to  say,  that  section  103,  as  then  re-enacted, 
with  the  modifici^ons  then  made,  is  to  have  full  operation, 
according  to  its  plain  terms. 

(2.)  I  am  also  of  opinion,  that  the  plaintiffs'  attempt  to 
withdraw  from  the  designation  of  "  gross  receipts  from  pas- 
sengers," a  portion  thereof,  because  ^  thpy  discriminate,  in 
their  charge  to  passengers,  assigning  a  portion  to  the  mere 
right  of  passage  and  a  portion  to  the  use  of  the  berth  or  the 
stateroom  in  which  the  passenger  necessarily  passes  a  portion 
of  the  period  of  carriage,  is  not  warranted  by  the  law  or  by 
the  sensible  meaning  of  the  language,  ^^  gross  receipts  from 
passengers."  Those  receipts  are  what  the  passenger  pays  for 
carriage,  with  its  usual  and  necessary  incidents.  As  well,  in 
my  opinion,  might  railroad  companies,  who  are  included  in 
the  same  section,  make  discriminating  charges,  one  for  the 
mere  carriage  of  the  passenger,  and  another  for  a  seat,  and 
then  claim  the  deduction  of  the  latter  from  their  gross  receipts, 
as  not  taxable. 

The  defendant  must  have  judgment,  with  costs. 

William  P.  Prentice^  for  the  plaintiffs. 

Hemry  E.  DavieSy  Jr.y  (Assistant  District  Attorney^  for 
the  defendant. 


Edward  Undbrhill,  Jr.,  and  others 

vs. 
Alfred  Plbasonton,  Collector  of  Internal  Revenue,  &c. 

The  proyision,  in  section  69  of  the  Internal  Rerenne  Act  of  July  20th,  1868, 
(14  U,  8.  Stat  at  Large,  150,)  declaring  that  no  brewer  who  has  paid  his 
special  tax  as  snch,  and  who  sells  only  malt  liquors  of  his  own  production,  at 
the  place  of  manufactare,  in  the  original  casks  or  packages  in  which  they  are 
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placed  for  the  purpose  of  affixing  the  tax  stamps,  shall  be  required  to  pa^r  the 
special  tax  of  a  wholesale  dealer,  left  subject  to  such  special  tax  brewers  sell- 
ing elsewhere  than  at  the  place  of  manufacture ;  and  the  Act  of  April  10th, 
1869,  (16  /<i,  42,)  did  not  relieye  brewers  from  taxation  as  wholesale  dealers 
in  respect  of  sales  made  elsewhere  than  at  the  place  of  manufacture. 
Under  these  Acts,  therefore,  a  brewer  selling  at  another  place  than  the  place  of 
manufacture,  is  liable  to  taxation  as  a  wholesale  dealer. 

(Before  Woodbotp,  J.,  Southern  District  of  New  York,  February  18th,  1871.) 

WooDBUFP,  J.  By  the  Act  to  reduce  internal  taxation, 
&c.,  passed  July  13th,  1866,  in  section  48,  (14  TJ.  S.  Stat,  at 
Largey  164,)  a  tax  was  imposed  upon  beer,  ale  and  other 
similar  fermented  liquors,  and,  by  section  47,  every  brewer 
was  required  to  execute  a  bond  to  the  United  States,  condi- 
tioned for  the  payment  of  the  tax  on  all  beer,  ale,  &c.,  before 
the  same  should  be  sold  or  removed  for  consumption  or  sale, 
with  this  proviso :  « that  no  brewer  shaU  be  required  to  pay 
a  special  tax  as  a  wholesale  dealer,  by  reason  of  selling  at 
wholesale,  at  a  place  other  than  his  brewery,  malt  liquors 
manufactured  by  him."  This  proviso  operated  in  fevor  of 
brewers,  as  a  modification  of  sub-division  four  of  the  amend- 
ments of  section  79  of  the  previous  law,  (same  Act,  at 
page  116,)  which  declared,  that  wholesale  dealers  in  distilled 
or  fermented  liquors  should  pay  a  special  tax,  and  that  every 
per^n  who  should  sell,  or  offer  for  sale,  any  distilled  spirits, 
fermented  liquors,  &c.,  in  quantities  of  more  than  three  gal- 
lons or  over,  at  one  time,  to  the  same  purchaser,  or  whose 
annual  sales,  including  sales  of  other  merchandize,  should 
exceed  twenty-five  thousand  dollars,  should  be  regarded  as  a 
wholesale  dealer  in  liquors.  There  was,  therefore,  a  special 
tax  on  wholesale  dealers;  a  definition  of  wholesale  dealers 
in  liquora ;  a  tax  upon  brewers  for  all  that  they  manufacture ; 
and  a  proviso  that  a  brewer  should  not  be  required  to  pay  a 
special  tax  as  a  wholesale  dealer,  by  reason  of  selling  at  a 
place  other  than  his  brewery. 

On  the  20th  of  July,  1868,  an  Act  was  passed,  entitled, 
'^  An  Act  imposing  taxes  on  distilled  spirits  and  tobacco,  and 
for  other  purposes,"  (14  TJ.  S.  Stat,  at  Large^  125,)  dealing  very 
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largely  with  distillers,  but,  in  many  particulars,  also  applied 
to  brewers.  In  section  59  of  this  Act,  {p.  150,)  the  subjects 
above  provided  for  are  revised,  and  a  definition  is  given 
of  wholesale  liquor  dealers,  and  the  tax  which  they  shall  pay 
is  declared.  After  prescribing  the  tax,  it  enacts:  "Every 
person  who  sells  or  offers  for  sale  distilled  spirits,  wines,  or 
malt  liquors,  whose  annual  sales  shall  exceed  twenty-five 
thousand  dollars,  shall  be  regarded  as  a  wholesale  liquor 
dealer.  But  no  distiller  or  brewer  who  has  paid  his  special 
tax  as  such,  and  who  sells  only  distilled  spirits  or  malt 
liquors  of  his  own  production  at  the  place  of  manufacture,  in' 
the  original  casks  or  packages  in  which  they  are  placed  for 
the  purpose  of  affixing  the  tax  stamps,  shall  be  required  to 
pay  the  special  tax  of  a  wholesale  dealer."  Here  is  a  substi- 
tuted enactment,  covering  the  subject  of  the  provisions  of  the 
former  law — a  prescription  of  the  tax,  a  definition  of  the 
wholesale  liquor  dealer,  and  the  proviso,  now  limited  to  those 
who  sell  at  the  place  of  manufacture,  in  the  original  casks  or 
packages — ^a  proviso  which,  I  think,  is  an  amendment  of,  or  a 
substitute  for,  the  proviso  to  the  former  definition  of  a  whole- 
sale dealer,  and  confining  it  not  only  to  sales  at  the  place  of 
manufacture  but  to  sales  in  the  original  casks  or  packages. 
The  declaration,  that  every  person  who  sells,  or  offers  for 
sale,  malt  liquors,  whose  sales  amount  to  the  specified  Sum, 
shall  be  regarded  as  a  wholesale  liquor  dealer,  is  sweeping, 
and  clearly  covers  brewers  selling  malt  liquors  at  any  place, 
in  any  packages ;  and,  when  Congress  declare  the  exception 
of  sales  at  the  place  of  manufacture,  and  in  the  original  pack- 
ages, they  exclude  therefrom  sales  at  any  other  place,  on  the 
familiar  principle,  expressio  v/n,iu8  eat  exdusio  altervus.  The 
language,  "  every  person  specified  except  those  who  sell  at 
the  place  of  manufacture,  and  in  the  original  casks  or  pack- 
ages, shall  be  regarded  as  a  wholesale  liquor  dealer,"  is  incon- 
sistent with  the  claim,  that  brewers  who  sell  at  a  place  other 
than  the  place  of  manufi^cture,  are  not  to  be  regarded  as  such 
dealers ;  and,  to  make  it  plain  that  it  was  not  intended  to 
allow  any  other  exception  than  the  one  actually  declared,  the 
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Act  of  1868,  in  section  105,  (j>.  166,)  declares,  that  "all 
Acts  and  parts  of  Acts,  inconsistent  with  the  provisions  of  this 
Act,  are  hereby  repealed."  The  result  is,  therefore,  inevitable. 
Every  person  specified  is  to  be  regarded  as  a  wholesale  liquor 
dealer,  except  brewers  selling  at  the  place  of  manufacture,  in 
the  original  casks  or  packages.  Any  Act,  proviso,  or  part  of 
an  Act,  which  purports  to  create  any  other  exception,  is 
inconsistent  with  this  Act  of  1868,  and  is  repealed.  If,  there- 
fore, no  subsequent  legislation  relieved  the  plaintiffs  from  the 
tax  for  sales  made  at  a  place  other  than  the  place  of  manu- 
facture, the  tax  in  this  case  was  lawfully  imposed  and  col- 
lected. 

It  is  claimed  that  the  change  made  in  the  law  by  the  Act 
of  April  10th,  1869,  (16  U.  S.  Stat,  at  Zarge^  42,)  operates  to 
relieve  the  plaintiffs  from  the  tax.  I  think  not.  The  sales 
which  formed  the  basis  of  the  assessment  were  made  between 
the  20th  of  July,  1868,  and  the  1st  of  May,  1869,  and  the 
assessment  of  the  tax  was  on  the  20th  of  May,  1869.  This  is 
expressly  agreed  in  the  statement  of  facts  submitted.  The 
change  made  by  the  Act  of  April  10th,  1869,  did  not  relieve 
brewers  from  taxation  as  wholesale  dealers  in  respect  of  sales 
made  elsewhere  than  at  the  place  of  manufacture.  On  the 
contrary,  the  limited  exception  of  sales  made  at  the  place  of 
/nanufacture  in  the  original  casks  or  packages,  was  not  only 
not  extended  so  as  to  also  except  sales  made  at  another  place, 
but  was  even  narrowed,  so  that  it  was  confined  further  to 
casks  or  original  packages  on  which  the  tax  stamps  had  been 
actually  affixed.  It  was  in  this  last  respect  only  that  the  ex- 
ception was  altered.  The  rule  of  taxation  was  altered,  but 
the  case  submitted  and  facts  agreed  to  do  not  state,  nor  is 
there  any  complaint,  that  the  assessment  was  for  too  large  an 
amount.  Indeed,  the  agreed  case  expressly  states,  "  that  the 
amount  of  sales  between  the  20th  of  July,  1868,  and  the  1st 
of  May,  1869,  was  such,  that,  if  made  by  a  person  liable  to  be 
assessed  as  a  wholesale  liquor  dealer,  such  person  would  have 
been  rendered  liable  thereby  to  be  assessed  for  taxes  in  the 
said  sum  of  $257.78,"  which  sum  is  the  precise  amount  paid, 
and  for  the  recovery  of  which  this  suit  is  brought. 
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Whether  tested  by  the  Act  of  1868,  or  by  the  amendatory 
Act  of  1869,  the  plaintifib  were  wholesale  liquor  dealers  under 
the  law,  upon  the  grounds  above  considered.  The  tax  was, 
therefore,  legal,  and  was  properly  collected. 

Judgment  must  be  entered  for  the  defendant,  with  costs. 

Thamaa  Harlwndy  for  the  plaintiffs. 

Thamaa  SvmonSj  {Assistant  District  Attorney,)  for  the 
defendant. 


The  Stbatton  Audlet. 

A  service  by  steam  tugboats,  in  towing  off,  by  hawsers,  a  yessel  which  was 
aground,  compensated,  but  not  as  a  salvage  serrice,  where  an  exorbitant  sum 
was  claimed  for  the  service,  as  a  salvage  service,  where  no  peril  of  life  or  ex- 
traordinary risk  of  property  was  involved,  where  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and  where  it  proceeded  upon  a  negoUatloa 
for  compensation  not  involving  any  idea  of  salvage. 

(Before  WooDacvr,  J.,  Southern  District  of  New  York,  February  18th,  1871.) 

WooDBUFP,  J.  I  find  no  satisfactory  reason  for  interfering 
with  the  award  made  in  favor  of  the  libellants  by  the  District 
Court,  (3  Benedict,  241.)  The  case  exhibits  an  effort  by  the 
corporation  owning  the  tug-boats  which  relieved  the  Stratton 
Audley,  to  compel  the  payment  of  an  exorbitant  sum  for  a 
service  involving  no  extraordinary  peril  either  of  life  or  prop- 
erty, and  a  service  which,  upon  the  whole  evidence,  I  think, 
would  have  been  readily  procured  at  a  less  cost  than  the 
amount  whibh  was  awarded.  It  is  entirely  manifest,  that  the 
service  was  not  accepted  by  the  ship  as  a  salvage  service,  and 
that  the  negotiation  therefor  did  not,  on  the  part  of  tlie  tug, 
proceed  upon  any  such  idea.  The  captain  of  the  tug  offered 
to  perform  the  work  for  one  thousand  dollars,  and  the  captain 
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of  the  ship  offered  five  hundred.  Upon  this  difierenee  as  to 
what  amount  would  be  suitable,  it  was.  consented  that  the 
amount  should  be  settled  by  arbitration.  I  do  not  regard  the 
amounts  thus  respectively  proposed  as  concluding  either  party, 
but  the  negotiation  shows  that  neither  acted  upon  the  idea, 
that  the  service  was  perilous,  or  that  the  danger  to  the  ship 
was  imminent,  or  that  the  elements  were  present  which  raised 
the  question  of  salvage ;  and,  after  that,  nothing  occurred  to 
change  the  condition  of  things  in  that  respect. 

Doubtless,  the  ship  had  need  of  assistance ;  but  the  wind 
had  shifted,  the  sea  was  becoming  less  violent,  and  there  was 
a  possibility,  aud,  perhaps,  a  probability,  that  the  ship  might 
get  off  on  the  ne2:t  flood  tide.  There  was  no  danger  to  be 
encountered  by  the  tugs,  except,  it  may  be,  unusual  wear  or 
strain  in  relieving  the  ship,  and,  if  it  be  conceded  that  the  use 
of  tugs  and  hawsers,  &c.,  in  effecting  the  removal  of  the  ship, 
was  more  than  bjx  ordinary  salvage  service,  it  was  not  a  peril- 
ous service.  It  may  have  involved  extraordinary  use  and 
wear  and  tear  of  property,  but  it  did  not  threaten  loss  of  prop- 
erty in  any  other  sense.  It  was  a  case  in  which  it  is  proper 
to  take  into  consideration  the  time,  labor,  difBculty  of  effect- 
ing the  object,  and  wear  and  tear  of  tugs  and  hawsei*s,  and, 
I  think,  that  was  done  by  the  decree  appealed  from,  which 
should  be  affirmed,  without  costs  to  the  libellants,  but  allow- 
ing to  the  claimants  costs  of  the  appeal. 

Joh/n  K  Parsons,  for  the  libellants. 

AiigvsiAM  F.  Smith  and  Tovmsend  SouddeVy  for  the  claim- 
ants. 
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AuausTus  T.  Morris  and  James  Cuhmingb 
Sidney  F.  Shelbournb.    In  Equity. 

On  a  motion  for  a  preliminary  injonction,  to  restrun  the  infringement  of  a 
patent  for  a  dredging  machine,  the  validity  of  the  patent  was  denied,  on  the 
gromid  of  a  prior  pnblic  oae,  it  had  never  been  adjudicated  upon,  and  the 
general  allegation  of  public  aoqoieecence,  in  the  bill,  and  which  was  the  only 
proof  thereof,  was  denied.  The  defendant  was  constructing  for  his  own  use 
a  single  machine  :  Held,  that  the  injunction  ought  not  to  be  granted,  provided 
the  defendant  should  give  security  suffident  to  protect  the  plaintiff  against  all 
loss  and  damages  by  reason  of  the  construction  and  use  of  the  machine,  and 
to  pay  any  sum  which  might  be  awarded  to  the  plaintiff  in  the  suit 

(Before  Bxnediot,  J.,  Eastern  District  of  New  York,  February  SVtfa,  1871.) 

Benediot,  J.  This  is  a  motion  for  an  injunction  to 
restrain  the  defendant  from  completing  and  using  a  certain 
dredging  machine,  now  in  process  of  construction  by  the 
defendant,  at  the  Continental  Yard,  in  this  city,  upon  the 
ground  that  it  is  an  infringement  of  two  patents  belonging  to 
the  plaintiffs,  one  dated  May  8th,  1866,  and  the  other  Jan- 
uary 5th,  1869. 

The  use  of  the  parts  and  combination  claimed  as  patented 
is  not  denied,  but  the  patents  relied  on  are  claimed  to  be 
void.  These  patents  have  never  been  adjudicated  upon,  the 
general  allegation  of  public  acquiescence  contained  in  the 
bill,  and  which  is  the  only  proof  thereof,  is  denied,  and  a 
prior  public  use  and  want  of  novelty  is  averred.  There  is  no 
evidence  showing  the  extent  of  the  use  of  the  plaintiffs'  patent, 
or  the  number  of  machines  sold  by  them.  The  diaracter  of 
the  machine,  and  the  uses  to  which  it  is  put,  seem  to  indicate 
that  the  use  has  not  been  very  extensive,  while  the  affidavits 
contain  some  evidence  of  a  prior  public  use  of  the  pat- 
ented parts,  in  connection  with  a  former  patent,  which  has 
expired. 
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In  view  of  the  nature  of  the  maohine  in  question,  and  of 
the  fact  that  it  is  not  being  constructed  for  sale,  but  is  a 
single  machine,  which  the  defendant  has  constructed  for  em- 
ployment in  his  own  dredging  operations,  and  for  the  use  of 
which  the  plaintiffs  can  be  fully  compensated  in  the  event  of 
a  decree  in  their  favor,  and  it  appearing  that  an  injunction 
would  be  likely  to  cause  serious  loss  to  the  defendant,  without 
correspondiug  benefit  to  the  plaintiffs,  I  am  of  the  opinion, 
that  a  preliminary  injunction  should  not  be  granted,  provided 
the  defendant,  under  the  direction  of  the  Court,  within  five 
days,  and  on  notice  to  the  plaintiffs,  gives  security  sufficient 
to  protect  the  plaintiffs  against  all  loss  and  damages  by  reason 
of  the  construction  and  use  of  the  machine  in  question,  and 
to  pay  any  sum  which  may  be  awarded  to  the  plaintiffs 
herein. 


George  Oifford^  for  the  plaintiffs. 
Keller  &  Blakey  for  the  defendant. 


Cteentjs  Whekleb,  Jb. 
Otbus  H.  MoCobmick.    In  Equfty. 

Where  the  allegations  of  a  plea  to  a  bill  in  equity  are  qualified  by  a  reference 
to  a  paper  annexed  to  the  plea,  the  plea  must  be  read  as  if  the  paper  were 
introduced,  in  its  very  terms,  into  the  body  of  the  plea. 

A  bill  in  equity  was  filed  by  W.,  in  a  Circuit  Court  in  Illinois,  against  C.  and  L., 
alleging  the  infringement  by  them,  within  the  jurisdiction  of  that  Court,  of  a 
patent  granted  to  W.,  and  praying  for  an  account  and  an  injunction.  Subse- 
quently, W.  filed  a  bill  in  this  Court,  against  the  said  C,  alleging  the  infringe- 
ment by  him,  within  the  jurisdiction  of  this  Court,  since  the  filing  of  the 
previous  bill  in  Ulinois,  of  the  same  patent,  and  praying  for  an  account 
and  an  injunction.    To  sudi  bill  in  this  Court  C.  interposed  a  plea,  setting 
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Dp,  in  abatement,  the  pendency  of  such  previous  suit :  EM,  that  the  plea 
was  bad. 

The  case  of  Woodworth  y.  8t<me,  (8  Story,  *149,)  oommeDted  on. 

It  ie  irregular  to  file,  without  special  leave  of  the  Court,  two  pleas  to  a  bill  in 
equity. 

The  6th  section  of  the  Act  of  April  8d,  1818,  (8  V.  8.  Stat  at  Large,  415,)  de- 
claring that  the  original  jurisdiction  of  the  Circalt  Court  of  the  Southern  Dis- 
trict of  New  Turk  shall  be  confiDcd  to  causes  arising  within  the  said  District, 
and  shall  not  be  construed  to  extend  to  causes  of  action  arising  within  the 
Northern  District  of  New  York,  does  not  exclude  from  the  jarisdiction  of  the 
Circuit  Court  for  the  Southern  District  of  New  York  causes  of  action  arising 
out  of  the  State  of  New  York. 

Rules  for  the  construction  of  the  particular  providons  of  a  statute,  staied. 

(Before  Woodbuft,  J.,  Southern  District  of  New  York,  March  9th,  1871.) 

The  bill  of  complaint  herein  described  the  defendant  as  a 
citizen  of  New  York,  and  alleged  that  the  plaintiff  was  the 
inventor  of  certain  improvements  in  grass  and  grain  harvest- 
ers, and  that  the  exclusive  right  to  make,  use  and  sell  the 
same  was  secured  to  him  by  certain  letters  patent,  and  by  re- 
issues and  extensions  thereof  duly  granted  to  him.  It  then 
averred,  that  a  bill  had  theretofore  been  filed  on  behalf  of  the 
plaintiff,  against  the  defendant,  in  the  Circuit  Court  bf  the 
United  States  for  the  Northern  district  of  Dlinois,  complaining 
of  sundry  infringements  by  the  defendant,  committed  prior  to 
the  filing  of  the  said  bill ;  that,  since  the  filing  of  the  said  bill, 
the  defendant  had  committed  and  was  then  committing  divers 
other  acts  of  infringement  of  the  said  letters  patent,  besides 
those  theretofore  complained  of  in  the  said  bill,  by  construct- 
ing and  using  the  said  patented  improvements,  or  machines 
in  some  parts  thereof  substantially  the  same  in  construction 
and  operation  as  in  the  said  letters  patent  mentioned ;  and 
that  the  defendant,  without  the  license  of  the  plaintiff,  and 
against  Jiis  will  and  in  violation  of  his  rights,  had  made,  used 
and  sold,  and  intended  to  continue  still  to  make,  use  and  sell, 
the  said  improvements,  within  the  Southern  District  of  New 
York,  in  violation  of  the  said  letters  patent.  The  bill  there- 
upon prayed  discovery  whether  the  alleged  letters  patent,  and 
the  re-issues  and  extensions  thereof,  were  issued  and  granted 
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as  alleged,  and  that  the  defendant  account  for  and  pay  over 
the  income  "  thus  unlawfully  derived  from  the  violation  of  the 
rights  of  the  plaintiff,  as  above,  and  be  restrained  from  any 
further  violation  of  the  said  rights,  by  injunction,"  and  that 
the  machine  or  machines  in  the  possession  or  use  of  the  de- 
fendant be  destroyed  or  delivered  up  to  the  plaintiff  for  that 
purpose,  and  that  the  plaintiff  might  have  such  other  relief, 
&c. 

The  defendant  interposed  two  separate  pleas  to  the  bill. 
The  first  plea  alleged,  that,  on  or  about  the  8th  of  May,  1869, 
the  plaintiff  exhibited  his  bill  of  complaint  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois, in  equity,  against  this  defendant,  as  a  citizen  of  Illinois, 
and  against  Leander  J.  McCormick,  of  Chicago,  setting  forth 
the  same  matters  and  equities,  and  for  the  same  purpose,  and 
to  the  same  tenor  and  effect,  and  in  the  same*  right,  and  pray- 
ing for  the  same  relief,  against  the  defendant  and  against  the 
said  Leander,  and  for  an  account  of  the  income  derived  from 
the  alleged  infringement  of  the  same  letters  patent,  as  the 
said  plaintiff  now  alleged,  set  forth  and  prayed  for  against  the 
defendant,  as  would  fully  appear  by  reference  to  a  true  copy 
of  said  former  bill  of  complaint,  annexed  to  the  plea,  and  filed 
therewith  and  made  part  thereof.    The  plea  then  alleged  ap- 
pearance by  the  defendant,  answer,  replication,  the  taking  of 
testimony,  and  the  present  pendency  of  the  said  suit  in  the 
said  Circuit  Court,  undetermined,  &c.,  and  insisted  upon 
the  same  in  abatement,  and  prayed  judgment  whether  the  de- 
fendant should  be  required  to  make  further  answer,  &c.    The 
copy  of  the  bill  of  complaint,  which  was  annexed  to  and  made 
part  of  the  plea,  set  forth  the  same  patents,  re-issues  and  ex- 
tensions, and  in  the  same  words,  as  the  bill  of  complaint 
herein.    It  then  averred,  that  the  defendants  therein,  (Cyrus 
H.  McCormick  and  Leander  J.  McCormick,)  well  knowing, 
&c.,  were  then  constructing  and  selling  the  said  patented  im- 
provements, or  machines  in  some  parts  thereof  substantially 
the  same  in  construction  and  operation  as  in  the  said  letters 
patent  mentioned  ;  and  that  the  said  defendants,  without  the 
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license  of  the  plaintiff,  against  his  will,  and  in  violation  of  his 
rights,  had  made  and  sold,  and  intended  to  continue  still  to 
make  and  sell,  the  said  improvements,  within  the  Northern 
District  of  Illinois.  The  bill  thereupon  prayed  discovery, 
whether  the  alleged  letters  patent,  re-issues  and  extensions 
were  issued  and  granted,  as  alleged,  and  whether  the  defend- 
ants, or  either  of  them,  had,  and  when,  &c.,  made,  sold  or 
used  any,  and  how  many,  machines,  constructed  wholly,  or  in 
part,  upon  the  principles  and  in  the  vianner  described  in  said 
letters  patent,  and  how  they  were  made,  &c. ;  and  that  the 
defendants  might  account  for  and  pay  over  the  income  "  thus 
unlawfully  derived  from  the  violation  of  the  rights  of  the 
plaintiff,  as  above,  and  be  restrained  from  any  Airther  viola- 
tion of  the  said  rights,  by  injunction,  and  that  the  machine  or 
machines  in  possession  or  use  of  the  defendants  be  destroyed 
or  delivered  up  to  the  plaintiff  for  that  purpose,"  and  that  the 
plaintiff  might  have  such  other  relief,  &c. 

The  second  plea  alleged,  that  the  said  supposed  cause  of 
action,  if  any,  arose  or  accrued  to  the  plaintiff  out  of  the  juris- 
diction of  this  Court,  that  is  to  say,  at  Chicago,  in  the  State 
and  Korthem  District  of  Illinois,  and  not  within  the  juris- 
diction of  this  Court,  nor  within  the  Southern  District  of  JSTew 
York ;  that  the  defendant  was  a  citizen  of  the  State  of  Illinois, 
and  of  Chicago,  in  the  ^Northern  District  of  said  State ;  that  he 
was  there  engaged  in  the  manufacture  of  harvesting  machines, 
with  Leander  J.  McCormick,  his  partner ;  that  he  had  not, 
since  the  2d  of  January,  1860,  made,  or  caused,  authorized  or 
procured  to  be  made,  any  harvesting  machines  whatever,  at 
any  place  within  the  United  States  other  than  the  said  city  of 
Chicago ;  and  that  no  harvesting  machine  made  by  him,  or 
made  at  his  aforesaid  manufactory,  or  made  by  his  authority 
or  procurement,  had,  at  any  time  since  the  2d  of  January,  1860, 
been  sold  or  used  by  him,  or  by  his  authority  or  procurement, 
within  the  Southern  District  of  New  York.  Referring,  next, 
to  the  6th  section  of  the  Act  of  Congress  of  the  United 
States,  of  April  3d,  1818,  (3  V.  S.  Stat,  at  Large,  415,)  enti- 
tled, ^^  An  Act  respecting  the  Courts  of  the  United  States 
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within  the  State  of  New  York,"  the  plea  alleged  the  com- 
petency of  the  jurisdiction  of  the  Circnit  Court  for  the  North- 
em  District  of  niinois,  and  denied  the  jurisdiction  of  this 
Court,  to  determine  the  matters  in  question  in  this  cause. 
Upon  these  pleas  the  case  was  set  down  for  argument. 

da/renoe  A,  Sewdrd  and  George  Harding^  for  the  plaintiff. 

George  T.  Curtis  and  Henry  Baldwin^  for  the  defendant. 

Woodruff,  J.  (1.)  By  setting  down  the  pleas  herein  for 
argument,  the  complainant  admits  the  facts  therein  alleged ; 
and  the  sufficiency  of  the  pleas,  as  a  defence,  is  the  question  to 
be  considered. '  Upon  the  first  of  the  defendant's  pleas,  two 
questions,  therefore,  arise :  1st.  Does  the  plea  itself  show  that 
the  present  bill,  filed  in  this  Court,  is  for  the  same  cause  of 
action  as  the  former  bill,  filed  in  the  Circuit  Court  for  the 
Northern  District  of  Illinois  ?  and,  2d.  If  the  cause  of  action 
be  the  same,  does  the  pendency  of  the  said  former  suit  abate 
the  present  suit  ? 

1st.  Although  the  terms  of  the  plea,  in  the  first  instance, 
import  that  the  bill  filed  in  Illinois  sets  forth  the  same  mat- 
ters, is  filed  for  the  same  purpose,  to  the  same  tenor  and  ef- 
fect, and  in  the  sanie  right,  and  prays  the  same  relief,  as  the 
complainant  alleges,  sets  forth  and  prays  for  herein  against  the 
defendant,  those  terms  are  distinctly  qualified  by  the  pleader, 
by  his  reference  to  the  said  bill,  a  copy  of  which  is  annexed  to 
the  plea  and  made  part  thereof.  Had  he  seen  fit  to  make  the 
allegations  in  the  form  specificaUy  and  distinctly  made,  with- 
out thus  incorporating  the  bill  itself  in  his  plea,  and  the  com- 
plainant had  then  set  the  plea  down  for  argument,  the  Court 
would  have  been  required  to  treat  these  allegations  of  fact  as 
admitted,  and  the  question  first  stated  would  not  arise.  It 
would  have  stood  before  the  Court  admitted  that  the  cause  of 
action  in  each  suit  is  identical.  But,  the  plea  having  qualified 
these  allegations  by  reference  to  such  bill,  that  is  to  say,  by 
adding,  "  as  will  fully  appear  by  reference  to  a  true  copy  of 
said  former  bill  of  complaint,  hereto  annexed,  ^  *  which  is 
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tiled  herewith  and  made  part  of  this  plea,"  it  is  made  neces- 
sary to  examine  that  bill,  and  the  enquiry  whether  the  plea 
shows  that  the  former  suit  is  for  the  same  cause  of  action  is 
opened. 

The  plea  must  be  read  precisely  as  it  would  be  if  the  bill 
had  been  introduced,  in  its  very  terms,  into  the  body  of  the 
plea,  thus — ^that  the  complainant  exhibited  his  bill  of  com- 
plaint in  the  Circuit  Court,  &c.,  in  the  words  and  figures  fol- 
lowing, that  is  to  say — and  thereupon  inserting  a  copy  of  such 
bill,  alleging  appearance,  answer,  taking  of  proofs,  and  the 
continued  pendency  of  the  suit,  and  insisting  thereon  in  abate- 
ment, &e.  Read  in  this  manner,  the  plea  amounts  to  this — 
whereas  the  complainant  has  filed  a  bill  in  this*Court,  alleging 
sundry  infringements  of  his  patents  since  the  filing  of  the 
complainant's  bill  in  Illinois,  and  that  the  defendant  has  made, 
used  and  sold,  and  intends  to  still  continue  to  make,  use  and 
sell,  the  said  improvements,  within  the  Southern  District  of 
Kew  York,  and  asks  an  account  of  the  income  thus  derived 
from  the  violation  of  the  complainant's  rights  so  alleged,  and 
an  injunction  restraining  the  defendant  from  any  further  vio- 
lation, such  bill  ought  not  to  be  entertained,  but  should  be 
held  abated,  and  the  defendant  be  not  required  to  answer,  be- 
cause the  complainant,  before  filing  such  bill,  had  filed  in 
Illinois  such  former  bill,  alleging  that  the  defendant  and  an- 
other were  then  constracting  and  selling  the  said  patented 
improvements,  and,  without  the  license  of  the  complainant, 
had  made  and  sold,  and  intended  to  continue  still  to  make  and 
sell,  the  same,  within  the  ^Northern  District  of  Illinois,  and 
asking  an  account  of  the  income  thos  unlawfnUy  derived  from 
the  violation  of  the  complainant's  rights  thus  alleged,  and  an 
injunction  restraining  the  defendant  from  any  further  viola- 
tion. If  the  two  bills,  justly  interpreted  according  to  their 
legal  import  and  effect,  are  not  for  the  same  cause  of  action, 
then  this  plea  does  not  show  that  a  former  action  for  the  same 
cause  was  pending  when  this  biU  was  filed,  for,  all  that  the 
plea  imports  is,  that  just  such  a  isuit  was  pending,  and  for  just 
such  cause,  as  is  set  forth  in  the  Illinois  bill. 
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The  differences  between  the  causes  of  action  set  ont  in  the 
two  bills  are  claimed  to  be,  that  the  bill  in  Illinois  alleges  in- 
fringements of  the  complainant's  patents  before,  or  at  the  time 
of,  the  filing  of  that  bill,  as  the  gronnd  for  invoking  the  juris- 
diction of  the  Circuit  Court  for  the  Northern  District  of  that 
State,  while  the  bill  here  alleges  infriugements  of  the  com- 
plainant's patents  since  the  filing  of  such  former  bill,  which 
allegation  the  plea  does  not  deny ;  and  that  the  former  bill 
alleges  that  the  defendants  have  made  and  sold,  and  intend  to 
continue  to  make  and  sell,  the  patented  improvements  within 
the  Northern  District  of  Illinois,  while  the  bUl  here  alleges 
that  the  defendant  has  made,  used  and  sold,  and  intends  to 
continue  still  to  make,  use  and  sell,  the  patented  improve- 
ments within  the  Southern  District  of  New  York,  which  alle- 
gation the  plea  does  not  deny.    Are  these  causes  of  action 
identical,  in  the  sense,  that  the  pendency  of  an  action  for  the 
one  operates  as  an  abatement  of  the  other?    I  think  not. 
The  facts  which  alone  warrant  any  prosecution  of  the  defend- 
ant are  not  identical,  although  they  are  alike  in  their  nature, 
•and  are  equally  infringements  of  the  complainant's  rights. 
The  complainant  is  entitled  to  maintain  this  suit  for  infringe- 
men  Is  committed  since  his  former  bill  was  filed,  although  he 
may  be  unable  to  prove,  or  though  it  be  not  true,  that,  when 
the  former  bill  was  filed,  the  defendant  had  infringed,  or  then 
contemplated  or  intended  to  infringe,  his  rights  in  any  manner 
or  degree  whatever.    It  is  true,  that  a  bill  to  restrain  the  in- 
fringement of  the  rights  of  a  patentee  has  some  of  the  features 
of  a  bill  quia  ti/met,  and  that  the  relief  by  injunction  is  pre- 
ventive, and  is  intended  to  restrain  the  defendant  from  doing 
in  the  future  the  wrong  he  is  shown  to  have  committed,  and 
to  be  in  the  actual  commission  of  when  the  bill  is  filed.    But 
no  case  is  cited  to  the  effect,  that,  if  the  complainant  fails  to 
show  the  commission  of  any  act  at  or  before  the  filing  of  the 
bill  of  complaint,  which  either  infringed  or  endangered  his 
rights,  he  may  nevertheless  maintain  his  suit  and  have  a  decree 
restraining  the  defendant  in  the  future.    The  extent  to  which 
the  claim  in  this  respect  can  be  carried,  is  the  proposition 
VOL  vni.— 18 
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stated  by  Mr.  Justice  Story,  in  Woodioorth  v.  Stone^  (3  Story, 
74:9,  752 :)  "  The  case  is  not  like  that  of  an  action  at  law  for 
the  breach  of  a  patent,  to  support  which  it  is  indispensable  to 
establish  a  breach  before  the  suit  was  brought^  But,  in  a  suit 
in  equity,  the  doctrine  is  far  otherwise.  A  bill  will  lie  for  an 
injunction,  if  the  patent  right  is  admitted  or  has  been  estab- 
lished, upon  well  grounded  proof  of  to  apprehended  intention 
of  the  defendant  to  violate  the  patent  right.  A  bill  quia 
timet  is  an  ordinary  remedial  process  in  equity."  In  that 
case,  the  complainant  had  surrendered  his  original  patent  after 
the  filing  of  his  bill,  and  had  obtained  a  re-issue.  Thereupon, 
he  filed  a  supplemental  bill,  and  the  motion  was  to  continue 
the  injunction  upon  the  supplemental  bill.  The  proofs  were 
deemed  su£Sciently  to  show  acts  of  the  defendants,  in  the  use 
of  the  complainant's  invention  before  the  re-issue,  to  call  for  a 
continuance  of  the  injunction.  It  may  well  be  deemed  an  ex- 
treme case  which  holds,  that,  because  a  defehdant  has  done 
that  which  appears  now  to  be  no  infringement  of  any  legal 
right  existing  when  the  bill  is  filed,  it  may  be  inferred,  never- 
theless, without  other  proof,  that  he  will,  in  the  future,  violate 
the  rights  secured  to  the  complainant  by  his  re-issued  patent. 
But,  even  that  case  is  far  short  of  holding,  that  a  complainant 
who  shows  no  existing  cause  of  action  when  his  bill  is  filed, 
can  have  a  decree,  upon  proof  that  a  cause  of  action  has 
arisen  thereafter ;  and,  if  the  language  of  that  case  seemed  to 
warrant  any  such  idea,  I  should  be  reluctant  to  follow  it. 

The  bill  filed  in  Illinois  may  be  dismissed .  Th  e  complainant 
may  wliolly  fail  to  establish  any  infringement,  or  any  ground 
for  filing  his  bill,  and  yet  this  action  might  be  maintained. 
It  rests  upon  new  facts,  upon  the  existence  of  which  the  right 
to  maintain  the  Illinois  bill  does  not  depend,  and  the  existence 
of  which  constitutes  the  very  cause  of  action  in  this  bill. 
If  the  allegations  in  this  bill  are  true,  the  complainant  is  en- 
titled to  a  decree  against  the  defendant.  These  allegations 
may  be  true,  and  yet  the  complainant  be  not  entitled  to  a  de- 
cree in  the  suit  in  Illinois ;  and  the  complainant  may,  there- 
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fore,  be  entitled  to  a  decree  here,  although  he  wholly  fails  in 
the  former  suit. 

2nd.  Again,  the  bill  here  proceeds  npon  allegations  of  sales, 
and  intention  to  continue  to  sell,  in  this  District ;  and  this  is 
not  denied  in  the  plea.  The  bill  in  Illinois  does  not  proceed 
upon  such  an  allegation,  and,  so  far  as  the  bill  there  purports 
to  be  founded  upon  any  apprehension  of  a  violation  of  the 
patent  rights,  its  allegations  relate  solely  to  sales  in  the  North- 
em  District  of  Illinois.  The  facts  now  alleged  did  not  exist, 
and  are  not  the  ground  upon  which  the  complainant  did  or 
could  rely.  Until  better  advised,  I  am  not  prepared  to  hold, 
that,  where  a  bill  is  filed  in  one  District,  and  the  defendant 
goes  to  another  and  begins  an  infringement  there,  where  he  is 
beyond  the  jurisdiction  of  the  Court,  and  no  power  exists  to 
bring  him  there,  to  punish  him,  the  complainant  may  not  pur- 
sue him,  and,  by  bill  in  the  proper  Court,  restrain  him  from 
violating  the  patented  rights,  in  such  other  jurisdiction. 
Where,  in  equity,  the  remedy  which  the  Court  before  whom 
the  former  suit  is  pending  can  afford,  is  not  complete  or  effect- 
ual, that,  of  itself,  is  a  ground  for  discrimination,  and  the  new 
facts  which  operate  to  the  prejudice  of  the  complainant  forbid 
that  such  suit  should  be  deemed  a  ground  of  abatement. 

ISo  doubt,  so  far  as  the  complainant  seeks  an  account  of 
profits  in  the  Illinois  suit,  he  may  have  it  in  that  suit  down  to 
the  time  of  accounting,  provided,  always,  he  does  establish 
there  the  right  to  recover  upon  the  allegations  in  his  bill. 
But  this  is  only  a  matter  of  practice,  intended  to  avoid  the 
necessity  of  a  new  suit,  to  recover  money  the  right  to  which 
is  established  in  the  suit  itself,  and,  in  that  respect,  this  is  like 
other  actions  for  an  accounting,  in  which  the  time  of  the  ac* 
counting  is  the  time  for  fixing  the  amount  or  balance.  But, 
the  right  to  the  account,  upon  the  facts  alleged  in  the  bill, 
must  be  established ;  else,  no  account  is  ordered.  This  feature 
of  the  case,  therefore,  does  not  change  the  view  above  pre- 
sented. 

My  conclusion  is,  therefore,  that  the  plea  does  not  show 
such  identity  of  the  causes  of  action,  that  the  pendency  of  the 
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suit  in  the  Northern  District  of  Illinois  is  a  defence,  by  way 
of  abatement  of  the  present  suit. 

(2.)  As  to  the  second  plea,  I  observe,  first,  that  it  is  not 
objected  l^  counsel  that  two  pleas  are  filed  without  special 
leave  given  for  that  purpose.  That  this  is  irregular,  and  that 
both  are  liable  to  be  overruled,  as  improperly  interposed,  is, 
no  doubt,  familiar.  But,  the  conclusions  I  have  reached  render 
it  unnecessary  to  place  any  stress  upon  this,  since  I  regard  the 
plea  to  the  jurisdiction  of  the  Court  as  without  sufiicient 
foundation. 

The  section  of  the  Act  of  April  3d,  1818,  relied  upon,  (3 
JJ.  S.  Stat,  at  La/rge^  415,  §  6,)  is  in  these  words :  "  And  be 
it  further  enacted,  that  the  onginal  jurisdiction  of  the  Circuit 
Court  of  the  Southern  District  of  New  York  shall  be  confined 
to  causes  arising  within  the  said  District,  and  shall  not  be  con- 
strued to  extend  to  causes  of  action  arising  within  the  North- 
em  District  of  New  York."  The  construction  of  a  partic- 
ular provision  of  a  statute  should  always  be  given  with 
reference  to  the  object  of  the  statute,  the  connection  in  which 
such  provision  stands,  the  evident  intention  of  the  legislature, 
and  the  change  which  the  whole  statute  shows  it  to  be  the 
purpose  to  efiect,  or,  in  other  words,  the  evil  it  was  intended 
to  remedy.  By  considerations  suggested  by  such  reference  to 
the  whole  statute,  general  words  are  often  restricted  in  their 
application,  and  they  have  been  deemed  to  be  so  limited  in 
this  instance. 

The  Act  relates  to  the  Courts  of  the  United  States  in  the 
State  of  New  York.  There  were  two  Districts — ^the  Northern 
District  and  the  Southern  District.  It  was  the  purpose  to 
enlarge  the  territorial  limits  of  the  Northern  District  and  to 
reduce  the  limits  of  the  Southern  District,  and  so  effect  a  more 
equal  division  of  the  business,  and  to  secure,  abo,  the  more 
certain  and  convenient  dispatch  of  business.  It  provided, 
that  the  District  Judge  of  the  Southern  District  should,  in  case 
of  the  sickness  or  other  disability  of  the  Judge  of  the  North- 
em  District,  hold  the  District  Court  therein.  It  made  a  new 
appointment  of  terms  for  the  Northern  District,  and  revived 
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suits  and  proceedings  therein,  and    continued  them,  in  the 
same  manner  as  if  terms  had  theretofore  been  regularly  held. 
It  assigned  five  counties  to  the  Northern  District  theretofore 
forming  part  of  the  Southern  District.     It  confirmed  proceed- 
ings theretofore  had  in  either  District,  in  suits  instituted  in  the 
former  District  Court  for  the  District  of  New  York.    This  is 
especially  significant,  since,  by  reference  to  the  Act  of  April 
9th,  1814,  (3  TJ.  S.  Stat,  at  Zarge^  120,)  creating  the  North- 
em  District,  it  will  be  seen,  that  that  Act  did  not  prescribe  any 
distribution  of  the  business  pending  in  the  then  District  of 
New  York,  embracing  the  entire  State.    It  provided  for  the 
continuance  of  suits  pending  in  the  former  District  of  New 
York,  in  the  Northern  District  or  in  the  Southern  District, 
making  the  jurisdiction  of  either  depend  on  the  question,  in 
which  District  the  cause  of  action  arose  or  the  seizure  was 
made,  and  authorized  the  one  or  the  other,  according  to  that 
test  of  jurisdiction,  to  proceed  to  final  judgment  or  decree. 
Finally,  in  relation  to  suits  thereafter  to  be  brought,  by  the 
section  above  cited,  the  jurisdiction  of  the  Circuit  Court  for 
the  Southern  District  was  confined  to  causes  arising  within 
that  District,  and  was  declared  not  to  extend  to  causes  of 
action  arising  in  the  Northern  District.     For  more  than  sixty 
years,  this  last  section  has  been  construed  to  relate  solely  to 
the  distribution  of  cases  between  the  Northern  and  Southern 
Districts  of  New  York,  and  as  not  affecting  the  jurisdiction  of 
this  Court  otherwise  than  in  that  relation.  '  It  has  thus  been 
practically,  during  that  period,  held,  that  causes  of  action 
arising  in  the  Northern  District  of  New  York  are  alone  ex- 
cluded from  the  jurisdiction  of  this  Court,     This  accords  with 
the  design  and  purpose  of  the  Act,  and  follows  out  to  their 
legitimate  and  proper  result  the  other  provisions  of  the  Act, 
and  produces  conformity  in  all.     I  am  not  now  at  liberty,  nor 
am  I  disposed,  in  the  face  of  a  constiniction  that  seems  to  me 
in  all  respects  reasonable,  and  has,  by  the  practice  of  sixty 
years,  become  authority  in  this  Court,  not  questioned  or  im- 
peached in  any  of  the  hundreds  of  causes  tliat  have  gone  hence 
to  the  Supreme  Court  of  the  United  States,  where  the  cause 
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of  action  arose  out  of  the  State  of  New  York,  to  question  the 
jurisdiction  in  such  cases.  This  is  the  only  question  presented 
by  the  second  plea,  assuming  that  it  is,  in  other  respects,  regu- 
lar and  proper.    It  must,  therefore,  be  held  insufficient. 


Henry  C.  Patteeson  vs.  George  A.  Eingsland. 

P.,  a  mortgagee  of  real  estate,  sued  K,  to  recoTer  damages  for  the  remoyal  by 
K.  from  the  mortgaged  premises  of  a  buildlDg  which  K.  had  erected  on,  by 
agreement  with  the  owner  of  the  premises,  and  had  removed  therefrom  after 
the  execution  of  the  mortgage.  When  E.  had  removed  the  building  to  some 
distance,  P.  obtained  an  injunction  restraining  the  further  removal.  The 
building  was  subsequently  blown  down  by  the  wind :  Held,  that  P.  did  noty 
by  obtaining  such  injunction,  take  control  of  the  building,  so  as  to  charge  him 
with  its  value,  as  it  then  stood,  or  impose  upon  him  the  obligation  to  assume 
possession  of  it  and  replace  it  on  the  land. 

Held,  also,  that,  the  building  being  one  of  such  peculiar  construction,  and  so  lo- 
cated, as  to  have  no  market  value,  evidence  as  to  its  cost  was  relevant,  not  as 
evidence  of  its  value,  but  to  enable  the  jury  to  test  the  worth  of  the  opinions 
of  witnesses  as  to  such  value. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  March  15th,  1871.) 

* 

This  case  came  before  the  Court  on  a  motion  for  a  new 
trial,  on  the  ground  of  misdirection  by  tlie  Court,  and  the  ad- 
mission of  improper  evidence.  The  action  was  in  the  nature 
of  an  action  of  waste,  brought  by  the  owner  of  a  mortgage  on 
certain  premises  in  Brooklyn,  to  recover  the  damages  by  him 
sustained  by  reason  of  the  removal  from  the  mortgaged  prem- 
ises of  a  certain  building  which  had  been  erected  thereon. 
It  appeared  in  evidence,  that  the  defendant,  who  was  a  car- 
penter, had  constructed  the  building  in  question  under  an 
agreement  with  the  owner  of  the  land,  and  that,  after  the  ex- 
ecution of  the  mortgage  to  the  plaintiff,  the  defendant,  without 
authority,  took  possession  of  the  building  and  moved  it  off  the 
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land.  He  had  moved  it  as  far  as  into  the  middle  of  Jackson 
Avenne,  when  he  was  restrained  by  an  injunction  obtained  by 
the  plaintiff,  in  a  suit  commenced  by  him  for  the  purpose  in 
the  State  Court  Subsequently,  the  building  was  removed 
from  the  Avenue  to  adjacent  land,  by  some  one,  and  there  it 
was  blown  down  by  the  wind. 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  speci- 
fications under  which  the  building  was  constructed,  and,  also, 
the  defendant's  own  bill  of  the  cost  of  its  construction,  amount- 
ing to  $9,463,  which  evidence  was  objected  to  by  the  defend- 
ant. At  the  close  of  the  evidence,  the  following  requests  to 
charge,  among  others,  were  made :  (1.)  That  the  plaintiff  had 
failed  to  show  that  the  mortgagor  was  insolvent ;  (2.)  That,  on 
the  evidence,  the  plaintiff  was  entitled  to  recover  nominal 
damages  only,  and  that  no  damages  were  recoverable  for  any 
act  of  the  defendant  after  the  building  was  removed  and  placed 
upon  Jackson  Avenue,  when  the  defendant  was  stopped  by  an 
injunction  in  favor  of  the  plaintiff,  taking  the  control  of  the 
building  from  the  defendant;  (3.)  That,  in  estimating  the 
damages,  the  jury  could  consider  only  the  evidence  of  the 
witnesses  called  to  show  the  actual  value  of  the  building  at 
the  time  of  its  removal.  These  requests  were  severally  denied 
and  the  Court  charged  the  jury,  that,  on  the  evidence,  the 
pla^tiff  was  entitled  to  recover  any  loss  he  had  sustained  by 
reason  of  the  removal  of  the  building  from  the  land ;  that  the 
evidence  as  to  the  foreclosure  of  the  mortgage  and  the  amount 
of  the  deficiency  in  the  proceeds  of  the  foreclosure  sale,  did 
not  prove  the  amount  of  damage  sustained  by  the  plaintiff 
but  was  only  important  to  fix  the  limit  of  the  amount  which 
the  plaintiff  could  claim;  that,  without  going  beyond  that 
limit,  the  jury  should  give,  as  damages,  the  amount  which  the 
premises  were  shown  by  the  evidence  to  have  been  depre- 
ciated in  value  by  the  removal  of  the  building ;  that  the  plain- 
tiff was  entitled  to  recover  all  the  damages  to  the  premises 
by  the  removal  of  the  building,  within  the  limit  of  the  defi- 
ciency, notwithstanding  the  feet  that  the  defendant  was 
stopped  by  an  injunction  when  the  building  was  in  Jackson 
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Avenue ;  that  the  cost  of  the  building  did  not  show  its  value, 
and  was  not  the  proper  measure  of  damages,  but  that,  in  the 
case  of  such  an  erection,  the  cost  was  a  circumstance  which,  in 
connection  with  the  description  of  the  erection,  the  locality, 
and  the  testimony  as  to  value,  might  be  considered  by  the 
jury  in  determining  the  amount  of  the  loss  occasioned  by  the 
act  of  the  defendant ;  and  that  the  measure  of  damage,  within 
the  limit  mentioned,  was  the  difference  between  the  value  of 
the  property  with  the  building  upon  it,  and  its  value  without 
the  building,  at  the  time  of  the  removal.  Objections  were 
taken  to  these  several  propositions  of  the  charge. 

Theodore  K  Jackson  and  George  G.  Reynolds,  for  the 
plaintiff. 

EUas  J.  Beach  and  Charles  Jones,  for  the  defendant. 

Benedict,  J.  In  respect  to  the  first  request  to  charge,  it  is 
sufficient  to  say,  that  the  defendant's  complaint,  in  his  suit 
against  the  mortgagor,  which  was  in  evidence,  contains  the 
defendant's  declaration  of  the  insolvency  and  irresponsibility 
of  the  mortgagor.  That  fact  was,  moreover,  conceded,  on  the 
trial,  and  so  stated  to  the  jury,  without  objection. 

In  respect  to  the  second  request  to  charge,  I  see  no  reason 
for  believing  that  it  was  improperly  refused.  The  request  as- 
sumed, as  a  fact  in  the  case,  that  the  plaintiff  had  taken  con- 
trol of  the  building  after  it  was  placed  on  Jackson  Avenue, 
whereas,  there  was  no  evidence  of  such  a  fact.  All  that  was 
shown  was,  that,  in  some  action  commenced  by  the  plaintiff, 
the  defendant  had.  been  restrained  from  further  removing  the 
building,  after  it  had  been  taken  from  the  land  in  question 
and  placed  in  Jackson  Avenue.  Such  an  injunction  did  not 
give  to  the  plaintiff  the  control  of  the  building.  There  was 
no  evidence  tending  to  show  that  the  plaintiff  had  ever  re- 
gained the  possession  of  the  building.  On  the  contrary,  it  was 
destroyed  by  the  wind ;  and  the  fact  that  the  plaintiff  procured 
the  issuing  of  such  an  injunction  as  described,  did  not,  in  law, 
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charge  him  with  the  valne  of  the  building  as  it  then  stood, 
Dor  impose  upon  him  the  obligation  to  assume  the  possession 
of  the  building  and  replace  it  upon  the  land. 

The  remaining  question  arises  on  the  third  request  to 
charge,  and  the  objection  to  that  portion  of  the  charge  given 
whicli  related  to  the  evidence  respecting  the  cost  of  the  build- 
ing. Upon  this  question,  I  remark,  that  the  evidence  as  to 
the  description  of  the  building  removed  was  clearly  material. 
This  evidence  showed  it  was  an  irregular  structure,  intended 
for  a  sort  of  bam,  with  expensive  stalls,  and  stained  wood, 
and  painted  glass,  erected  without  much  regard  to  expense, 
and,  in  many  of  its  features,  peculiar.  It  was  erected  on  a 
plot  of  land  upon  the  edge  of  salt  meadows,  in  a  place  remote 
from  business.  Few  buildings  were  near  it,  and  those  of 
poor  character.  The  tide  at  times  ebbed  and  flowed  imder  it. 
Upon  the  evidence,  the  building  was  dissimilar,  in  its  mode 
of  construction,  to  most  buildings  constructed  for  the  same 
use,  and  was  not  a  building  likely  to  be  desired  by  any  one, 
or  that  could  be  put  to  use  by  any  considerable  number  of 
persons,  perhaps  not  by  any  person,  within  a  reasonable  dis- 
tance from  the  place  of  its  erection.  Such  an  erection  has  no 
market  value.  There  is  no  market  which  can  fix  its  value. 
The  method,  .then,  whereby  the  jury  were  to  be  informed  as 
to  thQ  amount  of  damages  which  its  removal  caused,  was  to 
give  them  the  opinions  of  men  who  were  acquainted  with  the 
property  and  its  surroundings,  and  the  value  of  property 
there.  Such  evidence  was  given  by  the  defendant.  Now,  it 
seems  to  me,  that,  in  the  case  of  such  an  erection,  the  jury 
are  entitled,  also,  to  know  the  cost  of  the  thing,  not  as  evi- 
dence of  its  value,  but  to  enable  them  the  better  to  test  the 
worth  of  the  opinions  of  the  witnesses.  The  jury  would  be 
sure  to  use,  for  that  purpose,  their  own  notions  of  the  cost, 
derived  from  its  description.  It  would  be  impossible  to  ex- 
clude the  idea  of  the  cost  from  the  deliberations  of  the  jury. 
Why,  then,  should  they  be  prevented  from  having,  not  an 
opinion  as  to  its  cost,  but  the  fact  of  its  actual  cost,  coupled, 
as  it  was,  with  the  distinct  charge,  that  its  cost  did  not  show 
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its  value,  and  that  they  were  not  to  take  the  cost  as  the 
measnre  of  damages?  So  the  jury  understood  the  charge 
given,  and  they  used  the  evidence  of  cost  for  that  purpose 
alone,  as  their  verdict  shows,  for  they  did  not  give  the  cost, 
which  was  over  $9,000.  I  am  satisfied  that  the  objection  to 
the  charge  upon  this  point  cannot  be  sustained.  It  seems  to 
me  to  be  correct  in  principle,  and  it  is  sustained  by  the 
authorities,  even  by  those  cited  by  the  defence. 

The  motion  for  a  new  trial  must,  therefore,  be  denied. 


John  II.  Van  Antwekp 

HlLAND  K.  HiTLBFRD,  CoMPTBOLLKB  OF  THE  CrBEENCY,  FkAN- 

018  E.  Spinneb,  Tkbasubeb  OF  THE  United  States,  and 
Lewis  Kinqsley,  Eeceiveb  of  the  National  Bane  of 
Unadilla.    In  Equiiy. 

v.,  a  citizen  of  New  York,  claimed  title,  by  assignment  from  a  national  bank, 
to  the  United  States  bonds  deposited  by  it  with  the  Treasurer  of  the  United 
States  as  security  for  the  redemption  of  its  circulating  notes,  under  the  Gen- 
eral Banking  Act  of  June  8d,  1864,  (18  U,  3.  Stat,  at  Large,  99,)  and  the  Acts 
amendatory  thereof.  He  filed  a  bill  in  this  Court,  setting  forth  that  the 
Treasurer  of  the  United  States  and  the  Comptroller  of  the  Currency  refused 
to  recognize  his  rights  to  the  bonds,  or  their  proceeds,  and  that  the  said 
Comptroller  had  appointed  one  E.,  a  citizen  of  New  York,  receiver  of  the 
bank,  and  intended  to  sell  the  bonds  and  pay  the  surplus  of  their  proceeds, 
after  redeeming  the  circulating  notes  of  the  bank,  to  the  general  creditors  of 
the  bank,  or  to  E.,  as  such  receiyer,  and  that  E.  claimed,  as  such  receiyer,  an 
interest  adverse  to  the  plaintiff,  in  such  bonds.  The  bill  made  the  Treasurer, 
and  the  Comptroller,  and  E.,  defendants,  and  prayed  for  a  decree  establishing 
the  plidntiff 's  title,  and  requiring  the  Treasurer  and  the  Comptroller  to  de- 
liy'er  to  the  plaintiff  the  surplus  of  the  bonds,  after  redeeming  the  circulating 
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notes  of  the  bank,  and  decreeing  the  appointment  of  E.  as  receiver  to  be  noil 
and  void.  E.  interposed  a  general  demnrrer  to  the  bill,  for  want  of  equity : 
Held,  that  the  demurrer  must  be  allowed. 

ffeid,  {per  Woon&urr,  J.,)  (1.)  That  the  plaintiff  could  not  question  the  validity 
of  the  appointment  of  E.  in  respect  to  other  property  than  the  bonds. 

(2.)  That,  as  the  Court  could  not  grant  the  relief  asked  in  respect  to  the  Treas- 
urer and  the  Comptroller,  it  could  not,  on  the  facts  in  the  bill,  grant  the 
relief  asked  as  against  E. 

(8.)  That  the  proceeds  of  the  bonds  could  not,  under  the  Act,  ever  come  into 
the  possession  of  K,  and,  therefore,  E.  had  no  concern  in  the  subject  matter 
of  the  suit. 

(4.)  That  the  averment  in  the  bill,  that  the  complainant  was  informed  and 
believed,  that  E.,  as  receiver,  claimed  an  interest  adverse  to  the  plaintiff,  in 
the  bonds,  was  not  sufficient  to  sustain  the  bill,  as  against  the  demurrer. 

HM,  {per  EL&LL,  J.,)  (1.)  That  the  residuary  interest  of  the  bank  in  the  bonds 
was  a  part  of  the  assets  of  the  bank,  to  which  E.,  as  receiver,  was,  under  the 
Act,  entitled,  if  the  plaintiff  had  no  title  to  such  residuary  interest,  and  that, 
therefore,  the  bill  showed  a  question  of  property  between  the  plaintiff  and 
E.,  as  receiver,  in  respect  to  such  residuary  interest. 

(2.)  That  the  demurrer  should  be  overruled,  if  the  Court  had  jurisdiction  of  the 
suit,  as  between  the  plaintiff  and  E. 

(S.)  That,  as  the  plaintiff  and  E.  were  alleged  to  be  citizens  of  the  same  State, 
this  Court  had  no  jurisdiction  of  the  suit 

• 

(Before  Woodruff  and  Hall,  JJ.,  Northern  District  of  New  York,  March 
2l8t,  1871.) 

Woodruff,  J.  The  object  of  the  present  suit  is  to  estab- 
lish the  title  of  the  complainant  to  the  United  States  bonds 
which  were  deposited  with  the  Treasurer  of  the  United 
States  by  the  National  Unadilla  Bank,  under  the  Act  of  Con- 
gress entitled,  An  Act  to  provide  a  national  currency,  secured 
by  a  pledge  of  United  States  bonds,  &c.,  approved  June  3d, 
1864,  (13  U.  S.  Stat,  at  Large^  99,)  and  the  Acts  amendatory 
thereof,  for  the  purpose  of  securing  circulating  notes.  The 
complainant  alleges,  that  the  bank  determined  to  go  into 
liquidation  and  close  its  affairs  as  a  national  bank,  and,  upon 
considerations  stated,  assigned  to  him  all  the  right,  title,  and 
interest  of  the  bank  in  or  to  such  bonds,  and  that  he  agreed 
to  redeem  the  circulating  notes ;  that  the  Comptroller  of  the 
Currency  and  the  Treasurer  of  the  United  States  refdse  to 
recognise  his  rights,  have  sold  some  of  the  bonds,  have  given 
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notice  of  the  redemption  of  snch  circulating  notes,  and  have 
redeemed  a  portion  thereof;  that,  although  the  complainant 
has  offered  to  deposit  legal  tender  notes  to  the  amount  of 
such  circulating  notes,  provided  the  bonds  are  returned  to 
him,  the  officers  mentioned  refuse  to  deliver  the  bonds,  or  the 
proceeds  thereof,  to  him  ;  that,  shortly  after  such  assignment 
to  the  complainant,  the  Comptroller  of  the  Currency,  acting 
under  the  said  Act  of  Congress,  but  without  any  legal  ground 
therefor,  the  said  bank  not  having  done  or  omitted  aoy  act 
which  warranted  the  same,  assumed  to  appoint  the  defendant 
Kingsley  receiver,  and  he  accepted  such  appointment,  and 
has  taken  possession  of  the  assets  and  property  of  the 
bank  ;  that  the  Comptroller  of  the  Currency  has  wrongfuUy 
sold  some  of  the  bonds,  and  the  proceeds  have  been  paid 
into  the  treasury  of  the  United  States,  and  he,  in  defiance 
of  the  complainant's  rights,  threatens  to  dispose  of  the 
residue,  and,  as  the  complainant  is  informed  and  believes, 
intends  to  retain  the  proceeds,  and,  after  the  redemption  of 
all  the  circulating  notes,  to  pay  any  surplus  thence  arising  to 
the  general  creditors  of  the  National  XJnadilla  Bank,  or  to 
the  said  Kingsley,  as  the  pretended  receiver  thereof;  and 
that,  as  the  complainant  is  informed  and  believes,  the  said 
Kingsley  claims,  in  his  capacity  of  receiver,  an  interest  ad- 
verse to  the  complainant  in  the  bonds  so  deposited  with  the 
Treasurer  for  the  redemption  of  the  said  circulating  notes, 
and  afterwards  assigned  to  the  complainant.  The  bill,  upon 
these  facts  and  others,  which  it  is  unnecessary  here  to  recite, 
bearing  upon  the  administration  of  the  defendants  Hulburd 
and  Spinner  in  respect  to  the  bonds,  calls  ppon  the  latter  to 
account  for  their  administration,  and  to  disclose  what  they 
have  done,  and  what  they  intend  to  do,  and  asks  a  decree 
establishing  the  complainant's  title,  and  that,  after  the  re- 
demption of  the  said  circulating  notes,  or  adequate  provision 
made  therefor,  the  officers  last  named  be  decreed  to  deliver 
the  surplus  of  the  bonds,  and  interest  accrued  or  accruing 
thereon,  to  the  complainant ;  and  that  it  be  decreed  that  the 
pretended  appointment  of  Kingsley  is  null  and  void,  with  a 
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prayer,  also,  for  an  injunction.  To  the  bill  of  complaint  the 
defendant  Kingslej  demnrs  generally,  for  that  the  com- 
plainant is  not  entitled  to  the  relief  prayed  by  the  bill  against 
the  defendant. 

The  complainant  shows  no  interest  in  the  National  Una- 
dilla  Bank,  or  its  property  or  assets,  of  any  description,  except 
snch  title  and  interest  in  the  bonds  which  that  bank  deposited 
with  the  Treasurer  of  the  United  States,  to  procure  circulat- 
ing notes,  as  he  alleges  he  acquired  by  the  assignment  of  those 
bonds  to  him  by  the  bank.  In  so  &r  as  the  receivership  of 
the  defendant  Kingsley  extends  to  any  other  property  than 
those  bonds,  the  complainant  has  no  right  to  assail  the  ap- 
pointment of  such  receiver  as  illegal  or  irregular.  Whether 
the  appointment  is  valid  or  void  does  not  concern  him.  The 
sole  object  of  the  action  is  to  assert  the  rights  acquired  by 
the  assignment  of  those  bonds  to  the  complainant,  and  con- 
trol the  administration  thereof.  If,  therefore,  it  appears,  upon 
the  biU  of  complaint,  that  this  Court  has  no  jurisdiction  of  the 
officers  of  the  Government  in  whose  possession  and  control 
the  bonds,  or  the  proceeds  thereof,  now  are,  and  cannot,  as  to 
them,  grant  the  relief  which  the  complainant  seeks,  there 
would  seem  no  ground  for  sustaining  the  suit  as  against  the 
demurrant,  unless  he  has  done,  or  is  about  to  do,  some  act 
which  prevents  or  hinders  the  prosecution  of  the  complain- 
ant's title  before  the  Government  officers,  or  which  prevents 
a  recognition  of  those  rights  by  them. 

Upon  a  consideration  of  the  subject  growing  out  of  the 
argument  npon  the  bill  of  complaint  and  the  plea  interposed 
by  the  Comptroller  of  the  Currency  and  the  Treasurer  of  the 
United  States,  I  have  discussed  the  question  at  some  length, 
(  Van  Antwerp  v.  Hulburdy  7  Blatchf.  C,  C.  jB.,  426,)  and 
have  come  to  the  conclusion,  that  this  Court,  in  this  action, 
and  upon  the  admitted  facts,  has  no  jurisdiction  as  against 
those  officers,  to  grant  the  relief  sought,  and  that,  as  to  them, 
the  bill  must  be  dismissed.  So  far  as  the  views  there  ex- 
pressed are  material  to  the  right  of  the  complainant  to  main- 
tain the  action  at  all,  it  is  sufficient  to  refer  to  the  opinion. 
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But,  in  my  judgment,  the  making  of  the  defendant  Kingsley 
a  party  to  the  suit  was  erroneous,  upon  grounds  independent 
of  the  question  there  considered. 

The  defendant  Kingsley  has  no  custody,  possession,  or 
control  of  the  bonds  in  question,  and,  under  no  administrar 
tion  thereof,  under  the  Act  of  Congress,  can  they,  or  any 
proceeds  thereof,  ever  come  to  his  possession,  custody,  or 
control.  He  has  no  title  nor  interest  in  the  bonds,  or  their 
proceeds,  legal,  equitable,  or  official,  nor  has  he  any  duty  to 
perform  in  respect  thereto.  His  authority  and  his  duty  are 
founded  upon  section  50  of  the  Act,  which,  with  sections  31 
and  34,  declares  the  case  in  which  the  Comptroller  of  the 
Currency  may  appoint  a  receiver.  The  character,  powers, 
and  duties  pertaining  to  such  receivership  are  distinctly  de- 
fined in  section  50.  He  shall,  under  the  direction  of  the 
Comptroller,  "take  possession  of  the  books,  records,  and 
assets,  of  every  description,  of  such  association,  collect  all 
debts,  dues,  and  claims  belonging  to  such  association,  and, 
upon  the  order  of  a  Court  of  record,  of  competent  jurisdic- 
tion, may  sell  or  compound  all  bad  or  doubtful  debts,  and,  on 
a  like  order,  sell  all  the  real  and  personal  property  of  such 
association,  on  such  terms  as  the  Court  shall  direct,  and  may, 
if  necessary  to  pay  the  debts  of  such  association,  enforce  the 
individual  liability  of  the  stockholders  provided  for  by  the 
twelfth  section  of  this  Act ;  and  such  receiver  shall  pay  over 
all  money  so  made  to  the  Treasurer  of  the  United  States, 
subject  to  the  order  of  the  Comptroller  of  the  Currency^  and 
also  make  report  to  the  Comptroller  of  the  Currency  of  all 
his  acts  and  proceedings."  This  is  the  beginning,  scope,  and 
end  of  his  duty  and  functions.  It  is  the  Comptroller  who  is 
to  advertise  for  claims  against  the  bank,  and  divide  the 
money,  (after  redeeming  the  circulating  notes,)  to  and  among 
the  creditors  of  the  bank.  Whatever  power  to  sue  may  be 
implied  as  necessary  to  the  performance  of  the  duties  of  the 
receiver,  and  even  if  such  receivership  be  held  to  involve  the 
vesting  in  him,  pro  hoc  vice,  the  legal  title  to  the  property 
and  the  debts,  dues,  and  claims  which  he  is  to  collect  or  sell 
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and  convert  into  money,  the  receivership  is  limited,  by  the 
object  of  its  creation,  and  the  duties  which  it  involves.  For 
the  full  accomplishment  of  the  object,  and  the  due  discharge 
of  those  duties,  it  may  be  conceded  he  has  all  necessary  title, 
authority,  and  power.  But  he  cannot  touch  one  of  the  bonds 
deposited  with  the  Treasurer,  or  a  dollar  of  the  proceeds 
thereof.  They  are  committed  to  a  different  and  a  higher 
administration.  All  that  he  collects  he  is  to  pay  to  the 
Treasurer.  The  bonds,  and  all  proceeds  thereof,  are  already 
there.  Practically,  the  receiver  is  the  mere  agent  of  the 
Comptroller,  to  bring  the  residue  of  the  assets  into  the 
United  States  Treasury.  True,  the  language  of  the  section 
is,  that  he  shall  take  possession  of  the  books,  records,  and 
assets,  of  every  description,  of  such  association.  But  this 
was  not  intended  to  displace  the  custody  of  the  bonds 
held  by  the  Treasurer,  or  the  authority  of  the  Comptroller  of 
the  Currency  over  such  bonds.  The  administration  of  such 
bonds,  and  the  mode  and  manner  of  their  appropriation  to  the 
purposes  for  which  they  are  held,  are  fully  prescribed  in  other 
sections  of  the  Act,  and  these  are  to  be  had  in  view  in  the 
construction  of  the  language  last  cited.  The  bonds,  and  the 
interest  accrued  thereon,  and  the  proceeds  thereof,  are  already, 
by  the  other  express  enactments,  in  the  hands  of  the  Treas- 
urer ;  and  it  is  absurd  to  say,  that  the  title  thereto,  or  some 
interest  therein,  was  vested  in  the  receiver,  for  the  purpose  of 
paying  them  over  to  the  Treasurer.  The  bonds,  if  sold,  are 
to  be  sold  by  the  Comptroller  of  the  Currency.  The  receiver 
has  no  oflSce  or  duty  to  perform  in  respect  thereto,  and  has 
no  administration  of  the  proceeds,  when  the  Comptroller  has 
made  the  sale  and  paid  them  over  to  the  Treasurer.  In  short, 
the  receiver  has  no  concern  in  the  subject  matter  of  this  suit. 
He  has  no  power  to  do  anything,  and  it  is  not  alleged  that  he 
has  done,  or*has  attempted  to  do,  anything,  which  impairs,  in 
any  manner,  the  alleged  rights  of  the  complainant,  or  hinders 
or  prevents  his  obtaining  the  recognition  of  his  rights,  or 
any  redress  to  which  he  is  entitled,  if  those  rights  are  not 
respected. 
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But,  the  complainant  has  inserted  in  his  bill  the  statement, 
that  he  is  informed  and  believes,  that  the  demurrant  claims, 
in  his  capacity  as  such  receiver,  an  interest,  adverse  to  him, 
in  the  bonds  so  deposited  with  the  Treasurer ;  and,  inasmuch 
as  a  demurrer  admits  the  facts  stated,  it  is  claimed  that  the 
fact  and  the  admission  thereof  are  sufficient  ground  for 
making  the  receiver  a  party  defendant,  and  for  requiring  him 
to  answer  the  bill. 

I  am,  of  course,  aware,  that  it  is  the  common  practice  in 
the  State  of  New  York,  in  actions  for  the  foreclosure  of  mort- 
gages, and,  perhaps,  some  others,  to  assign  as  a  reason  for 
making  some  defendants  parties,  that  they  clajm  some  interest, 
as  mortgagees,  judgment  creditors,  or  otherwise,  in  the  prem- 
ises. But  this  is  a  part  of  a  plan  devised  to  save  the  expense 
of  setting  out  their  interest  in  detail,  and  is  accompanied  by 
provisions  for  giving  them  notice  that  no  formal  claim  is 
made  against,  them,  and,  on  the  one  hand,  relieving  them 
from  the  necessity  of  answering,  when,  in  fact,  no  interest 
adverse  to  the  complainant  exists,  and  from  liability  for  costs ; 
and,  on  the  other,  saving  the  plaintiff  from  the  effect  of  a 
disclaimer.  This  practice  has  no  bearing  upon  the  present 
question. 

It  is  not  true,  when  the  bill  of  complaint  shows  affirm- 
atively, on  its  face,  that  the  defendant  has  no  interest  in  the 
matter,  has  neither  a  legal  nor  an  equitable  interest  in  the 
subject  of  the  controversy,  has  no  apparent  documentary  or 
other  means  of  asserting  a  title  or  interest,  not  even  color  for 
a  claim,  when  he  has  nothing  which  can  be  affected  by  the 
decision  the  Court  is  required  to  make  touching  the  rights  of 
the  complainant,  or,  in  short  where,  upon  the  facts  stated,  it  is 
clear  that  he  stands  wholly  indifferent  and  unaffected,  that 
the  complainant  may  make  him  a  party,  and  compel  him  to 
answer,  by  merely  stating  that  he  is  informed  and  believes 
that  he  claims  an  interest.  This  is  not  enough  to  set  the 
power  of  a  Court  of  equity  in  motion.  This  does  not  show 
that  a  resort  to  a  Court  of  equity  is  necessary  to  protect 
the  complainant  against  such  claim,  or  that  he  is  in  any 
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danger  by  reason  thereof.  In  the  present  case,  it  not  only  is 
not  shown  that  sneh  claim  is  not  an  idle,  harmless  pretence, 
but  the  bill  states  a  case  in  which  the  Court  is  bound  to  say, 
as  matter  of  law,  it  is  utterly  groundless,  if  not  frivolous,  and 
the  complainant  states  no  fact  which'warrants  an  appeal  to 
a  Court  of  equity  to  protect  him.  It  is  not  suggested,  in  the 
bill,  that  this  alleged  claim  is  used,  or  has  been  used,  in  any 
manner,  to  the  complainant's  prejudice,  or  that  it  is,  in  any 
way,  an  obstacle  to  his  obtaining  possession  of  his  bonds,  or 
their  proceeds,  from  the  qfficers  of  the  Government.  No 
facts  are  stated  bringing  this  alleged  claim  within  any 
analogy  to  suits  to  settle  doubtful  or  conflicting  claims,  or  to 
remove  a  cloud  upon  title,  or  to  suits  qum  timet,  A  bill  of 
interpleader  resting  upon  such  a  naked  allegation  would  not 
be  entertaixied  for  a  moment.  The  case,  in  this  respect, 
stands  upon  the  assumption,  that  a  complainant  may  bring 
into  his  controversy  with  one  who  holds  and  claims  to  hold 
the  subject  matter  in  dispute,  any  defendant  of  whom  he  can 
say,  that  he  is  informed  and  believes,  that  such  defendant 
claims  an  interest  therein,  and  this,  although,  as  matter  of 
law,  in  the  case  made,  no  such  interest,  legal  or  equitable, 
exists,  and  no  fact  is  stated  showing  that  such  person  is  doing 
anything  whatever  in  hostility  to,  or  to  the  prejudice  of,  the 
the  complainant's  right.  When  to  this  is  added,  that,  upon 
grounds  more  fully  stated  in  reference  to  the  other  defendants 
who  have  pleaded  to  the  bill,  we  have  no  jurisdiction  to  grant 
any  relief  to  the  complainant,  against  the  only  defendants 
who  are  shown  to  have  any  possession  or  control  over  the 
subject  of  the  controversy,  the  conclusion  is  inevitable,  that 
the  demurrer  of  this  defendant  must  be  sustained. 

Hall,  J.  The  bill  in  this  case  sets  forth  the  organization 
of  the  National  Unadilla  Bank,  under  the  general  banking 
Act  of  the  United  States;  the  subsequent  deposit  by  the 
bank,  with  the  Treasurer  of  the  United  States,  of  $111,200, 
in  United  States  registered  bonds,  as  security  for  circulating 
notes  to  be  issued  under  the  authority  of  that  Act;  the 
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receipt  by  the  bank,  from  the  Comptroller  of  the  Currency, 
of  $100,000,  in  circulating  notes ;  and  that  Buch  bonds  were 
held  exclusively  for  the  redemption  of  such  circulating  notes. 
It  also  states,  that,  afterwards,  and  on  the  8th  of  June,  1867, 
the  said  bank,  by  a  vote  of  its  directors  and  shareholders 
owning  at  least  two-thirds  of  its  capital  stock,  determined  to 
go  into  liquidation  as  a  national  bank,  and  notified  the  Comp- 
troller of  the  Currency  thereof;  that  all  lawful  proceedings 
were  had  and  taken  in  due  form  to  put  all  its  affairs  in  liquida- 
tion ;  that,  on  the  last  mentioned  day,  the  bank  assigned  to 
the  complainant  all  its  interest  in  the  bonds  so  deposited ; 
that  the  complainant  agreed  to  redeem  all  such  circulating 
notes,  and  has  always  been  ready  to  do  so  ;  that  the  Treasurer 
of  the  United  States  and  the  Comptroller  of  the  Currency 
were  immediately  notified  of  such  assignment  and  its  condi- 
tions ;  that  the  complainant  offered  to  deposit  with  the  proper 
oflScer  $100,000  of  the  legal  tender-notes  of  the  United  States, 
to  secure  such  circulating  notes,  on  receiving  the  bonds  so 
deposited,  and  such  offer  was  refused ;  that,  aftervrards,  and 
in  August,  1867,  the  defendant  Hulburd,  the  Comptroller 
of  the  Currency,  without  any  legal  right  or  authority  what- 
ever, (the  non-existence  of  any  fact  or  condition  of  things  upon 
which  such  legal  right  or  authority  could  be  based  being  ex- 
pressly alleged  by  the  bill,)  assumed  to  appoint  the  defendant 
Kingsley  as  a  receiver  of  the  assets  of  said  National  Unadilla 
Sank ;  that  the  Comptroller  of  the  Currency  has  wrongfully 
sold  some  of  the  said  bonds,  and  has  paid  the  proceeds  into 
the  Treasury  of  the  United  States,  and  intends  to  sell  the 
remaining  bonds  and  retain  all  the  proceeds  thereof,  and, 
after  the  redemption  of  the  circulating  notes  of  the  bank,  to 
pay  any  surplus  thence  arising  to  the  general  creditors  of  the 
bank,  or  to  the  defendant  Kingsley,  as  the  pretended  re- 
ceiver thereof;  that  Eingsley  thereafter  took  possession  of  all 
the  assets  of  the  bank,  as  such  receiver ;  and  that  the  com- 
plainant is  informed  and  believes  that  the  said  Kingsley,  in 
his  capacity  as  such  receiver,  claims  an  interest  in  said  bonds 
so  deposited,  adverse  to  the  complainant.    It  is  expressly 
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averred,  that  the  National  Unadilla  Bank  had  ceased  to  exist, 
as  a  national  bank,  and  had  not  failed  to  redeem  its  notes, 
and  had  committed  no  act  authorizing  the  Comptroller  of  the 
Currency  to  appoint  a  receiver,  and  that  he  and  the  Treasurer 
had  no  official  duty  to  perform  in  respect  to  such  securities, 
except  to  hold  them  as  security  for  the  redemption  of  the 
circulating  notes  of  such  national  bank,  or  dispose  of  them 
for  the  payment  and  redemption  of  such  notes  in  the  manner 
provided  for  in  said  general  banking  Act,  and  that  such  secu- 
rities had  a  market  value  of  about  eight  per  cent,  over  their 
par  value.  To  this  bill  the  defendant  Kingsley  demurred, 
and  alleged  that  the  bill  shows  that  the  plaintiff  is  not  entitled 
to  the  relief  prayed. 

The  bill  contains  sundry  other  allegations,  but  it  is  un- 
necessary to  state  its  allegations  more  fully,  as  the  ground 
upon  which  the  validity  of  the  demurrer  was  based  is  well  set 
forth  in  the  opinion  of  my  learned  brother,  (to  whose  conclu- 
sion in  this  respect  I  am  unable  to  assent,)  in  the  statements, 
that  the  defendant  Kingsley  has  no  custody,  possession,  or 
control  of  the  bonds  in  question,  and  that,  under  no  adminis- 
tration thereof,  under  the  Act  of  Congress,  can  they,  or  any 
proceeds  thereof,  ever  come  to  his  possession,  custody,  or  con- 
trol ;  and  that  he  has  no  title  or  interest  in  the  bonds,  or  their 
proceeds,  legal,  equitable  or  official,  or  any  duty  to  perform  in 
respect  thereto. 

In  one  sense,  and  upon  the  allegations  of  the  plaintiff's 
bill,  it  is  certainly  true,  that  the  defendant  Eingsley  has  no 
interest  in  the  bonds  deposited  by  the  bank ;  but  its  truth,  in 
that  sense,  furnishes  no  groimd  for  the  demurrer.  It  is  true, 
because,  upon  the  allegations  of  the  bill,  the  plaintiff's  right 
to  the  bonds,  or  their  proceeds,  after  the  payment  of  the 
$100,000,  of  the  circulating  notes  of  the  bank,  is  perfect,  and 
necessarily  excludes  all  right  of  any  representative  of  the  bank ; 
but  it  is  not  in  that  sense  that  the  statements  of  my  learned 
brother  are  intended  to  be  understood.  It  is  quite  certain, 
from  other  portions  of  his  opinion,  that  he  bases  such  state- 
ments upon  the  conclusion,   that  the  defendant  Elingsley 
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would  have  had  no  right  to  the  poBsession,  custody,  or  control 
of  such  bonds,  or  any  portion  of  their  proceeds,  after  the  full 
redemption  of  all  the  circulating  notes  of  the  bank,  even  if 
there  had  been  no  assignment  of  the  interest  of  the  bank  in 
the  bonds  so  deposited.  It  is  true,  that  there  is  some  language 
in  his  opinion  which  might  indicate  that  this  was  not  the  sole 
ground  upon  which  the  statements  referred  to  are  based ;  but 
such  language  must  be  considered  in  connection  with  the  gen- 
eral  law  of  pleading,  and  it  is  not  likely  that  it  was  intended 
to  be  based  upon  the  fact,  that  the  bill  showed,  that  the  de- 
fendant Kingsley  had  no  interest  in  the  subject-matter  of  the 
suit,  inasmuch  as  it  showed  that  the  plaintiff's  title  to  the  resi- 
due of  the  bonds,  or  their  proceeds,  after  the  circulating  notes 
of  the  bank  were  redeemed,  was  perfect  and  unquestionable,  as 
against  the  bank  and  its  representative.  On  that  ground, 
many,  if  not  most,  bills,  would  be  demurrable ;  for,  it  is,  ordi- 
narily, the  very  object  and  purpose  of  a  bill  in  equity,  to  show 
that  the  defendant  against  whom  relief  is  sought  has  no  par- 
amount or  other  right  to  the  subject  of  the  controversy,  and 
that  the  plaintiff's  right  to  relief  is  unquestionable.'  Surely, 
this  is  no  ground  for  a  demurrer  to  a  bill  which  shows  an  in- 
terest in  the  defendant  if  the  plaintiff's  claims  are  not  sus- 
tained, and  also  shows,  by  direct  and  express  averment,  that 
such  defendant  claims  a  right  adverse  to  that  asserted  by  the 
plaintiff. 

In  this  view  of  the  case,  it  is  proper  to  consider  the  pro- 
visions of  the  general  banking  Act  under  which  such  secu- 
rities were  deposited,  and  also  the  provisions  of  the  same  Act 
imder  which  the  Comptroller  of  the  Currency  assumed  to  ap- 
point the  defendant  Kingsley  as  such  receiver. 

These  bonds  were  deposited  by  the  bank  with  the  Treasu- 
rer of  the  United  States,  under  the  16th,  26th,  and  other  sec* 
tions  of  the  general  banking  Act  of  June  8d,  1864,  (13  J7.  8. 
Stat  at  La/rge^  99  ;)  and,  under  the  26th  section,  they  were  to 
be  held  exclusive^/  for  the  purpose  of  securing  the  circulating 
notes  of  the  bank.  By  the  16th  section,  the  bank  is  author- 
ized to  return  its  circulating  notes  to  the  Comptroller  and 
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take  np  the  securities  deposited  therefor,  in  the  proportions 
and  to  the  extent  described ;  and,  by  the  26th  section,  the 
bank  is  entitled  to  a  power  of  attorney  to  receive  and  appro- 
priate to  its  own  use  the  interest  on  these  securities,  until  it 
shall  have  failed  to  redeem  its  circulating  notes.  These  and 
other  provisions  of  the  Act  show  conclusively  that  the  bank, 
before  its  assignment  to  the  plaintiff,  had  the  equitable,  if  not 
the  legal,  interest,  in  these  securities,  subject  only  to  the  power 
and  right  of  the  proper  officers  of  the  Government  to  dispose 
of  them,  or  so  much  of  them  as  might  be  necessary,  in  the 
manner  prescribed  by  the  Act,  for  the  redemption  oi  the  cir- 
culatiug  notes  of  the  bank ;  and  this  residuary  interest  the 
bank  might,  in  the  ordinary  course  of  its  business,  before  the 
appointment  of  any  receiver,  assign  for  a  proper  consideration. 
This  residuary  interest,  if  not  assigned  by  the  bank  before 
the  appointment  of  a  receiver,  is  necessarily  a  part  of  the 
assets  of  the  bank ;  and  the  50th  section  of  the  Act,  under  the 
provisions  of  which  the  defendant  Kingsley  acts  as  receiver, 
after  authorizing  the  appointment  of  a  receiver,  under  certain 
circumstances,  provides,  that  he  ^^  shall  take  possession  of  the 
books,  records,  and  asseta  of  every  descriptioriy  of  such  asso- 
ciation," (bank,)  ^'  collect  all  debts,  dues,  and  claims  belong- 
ing to  such  association,"  &c.  '  The  same  section  also  provides, 
that  the  receiver  shall  pay  the  moneys  made  or  realized  by 
him  out  of  the  assets  of  ike  hamk^  ^^  to  the  Treasurer  of  the 
United  States,  subject  to  the  order  of  the  Comptroller  of  the 
Currency,"  and  that  the  Comptroller,  (after  paying  preferred 
claims,  &c.,)  ^^  shall  make  a  ratable  dividend  of  the  money  so 
paid  over  to  him  hy  mioh  reoewery  on  all  such  claims  as  may 
have  been  proved  to  his  satisfaction  or  adjudicated  in  a  Court 
of  competent  jurisdiction."  There  is  nowhere  in  the  Act  any 
other  provision  for  the  division  or  disposition  of  the  moneys 
arising  out  of  the  residuary  interest  of  the  bank  in  bonds 
pledged  as  security  for  its  circulating  notes ;  and  it  is  only  of 
the  moneys  j}<ml  over  hy  the  reeewery  under  this  50th  section, 
that  the  Comptroller  is  authorized  to  make  a  dividend.  There 
is  no  provision  in  the  Act  authorizing  the  Comptroller  or 


294  NORTHERN  DISTRICT  OF  NEW  YORK, 

Van  Antwerp  «.  Halbard. 

Treasurer  to  dispose  of  the  residue  or  surplus  proceeds  of  such 
bonds  in  payment  of  the  debts  of  the  bank,  or  otherwise, 
and,  therefore,  until  the  moneys  arising  therefrom  are  legally 
transferred  from  the  Treasurer  to  the  receiver,  they  are  in  the 
possession  of  the  Treasurer,  as  the  officer  of  the  United  States, 
as  the  holder  of  a  pledge  for  the  bank ;  and  the  Comptroller 
has  no  power  to  make  any  distribution  thereof,  in  payment  of 
the  general  debts  of  the  bank,  until  they  have  passed  into  the 
hands  of  the  receiver  and  have  been  by  him  paid  over  to  the 
Treasurer,  subject  to  the  order  of  the  Comptroller  of  the 
Currency.  The  residuary  interest  of  the  bank  in  the  securi- 
ties thus  pledged  is  a  part  of  the  assets  of  the  bank,  the  same 
as  though  such  securities  had  been  pledged  to  a  private  per- 
son, as  collateral  security  for  the  payment  of  an  ordinary  com- 
mercial debt ;  and  a  properly  appointed  receiver,  as  the  repre- 
sentative of  the  bank,  has  the  right  to  demand  and  receive  the 
property  so  pledged,  as  an  asset  of  the  bank,  in  the  one  case 
the  same  as  in  the  other. 

It  seems  very  clear,  then,  that,  upon  the  case  made  by 
the  bill,  the  right  to  this  residuary  interest  is  in  the  plaintiff; 
and  that,  if  the  plaintiff's  right  under  the  assignment  set 
forth  is  not  established,  no  one  but  the  defendant  Kingsley, 
as  such  receiver,  (if  he  has  been  legally  appointed  and  be- 
come vested  with  the  right  of  the  bank,)  has  a  right  to  the 
same.  There  is,  therefore,  a  question  of  property  between 
these  parties,  upon  the  claim  made  by  the  defendant,  as  ex- 
pressly charged  in  the  bill ;  and  the  demurrer,  consequently, 
admits,  that  the  defendant,  as  such  receiver,  claims  an  interest 
in  such  securities  adverse  to  the  plaintiff.  These  adverse 
claims  to  this  residuary  interest  may,  therefore,  be  properly 
litigated,  in  this  suit,  between  the  plaintiff  and  Kingsley,  as 
the  only  party  who  appears  to  claim  a  legal  pecuniary  inter- 
est adverse  to  the  plaintiff's  alleged  right,  and  as  the  only 
party  who  can  now  have  a  legal  standing  in  Court  to  rep- 
resent that  interest  and  litigate  the  claims  of  the  plaintiff, 
if  the  receiver  was  properly  appointed.  It  does  not  appear 
that  any  one  but  the  defendant  Kingsley  asserts  any  claim  to 
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Buch  residuary  interest  in  the  subject  in  controversy,  as 
against  the  plaintiff,  and  he  claimd)  as  such  receiver,  and  as 
the  representative  or  legal  assignee  or  successor  of  the  bank, 
for  the  purpose  of  paying  the  same  to  the  general  creditors 
of  the  bank ;  and,  as  a  decree  in  this  case  would  determine 
the  question  of  right  as  between  these  two  parties,  the  de- 
murrer should,  in  my  judgment,  be  overruled,  in  case  this 
Court  has  jurisdiction  of  this  suit,  as  between  the  plaintiff 
and  the  defendant  Kingsley. 

I  do  not  remember  that  this  question  of  jurisdiction  was 
raised  upon  the  hearing,  and  my  minutes  of  the  argument  do 
not  show  that  it  was  discussed  by  the  counsel,  or  that  any 
Act  of  Congress  conferring  jurisdiction  in  such  a  case  as 
this,  when  the  plaintiff  and  defendant  are  alleged  to  be 
citizens  and  residents  of  the  same  State,  was  cited.  And  I 
am  not  aware  that  any  such  Act  is  in  force.  For  that  reason, 
I  concur  in  the  conclusion,  that  the  demurrer  must  be  al- 
lowed. 

■  • 
John  JT.  Hej/noldsj  for  the  plaintiff. 

Edwvn  W.  SUmghton  and  WiUirnn,  Dorsheimer^  {District 
Attorney^  for  the  defendant  Kingsley. 


The  Continental  Windmill  Company 
The  Empire  Windmill  Company  and  othebs.    In  Equiiy. 

B.  entered  the  employment  of  E.»  a  corporation  mannfacturing  windmiUs,  nnder 
an  agreement  for  a  salary,  and  that,  in  regard  to  any  patentable  improve- 
ments he  might  make,  he  should  receive  $500  for  such  improvements.  While 
in  snch  employment,  B.  made  certain  improvements  in  windmills,  nsing  the 
time  and  tools,  dc,  of  E.,  and  made  and  sold  for  E.  windmills  embodying 
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snch  improTements.  He  applied  for  a  patent  for  snch  improvements,  bat, 
before  it  was  granted,  he  left  the  employment  of  £.  After  the  patent  was 
granted,  he  aaaigned  it  to  C,  another  corporation  manufacturing  wiudmilU, 
in  which  he  was  a  director  and  the  manager  of  the  business.  C.  then  sued 
£.,  in  equity,  for  infringing  the  patent :  Held,  that  the  suit  oould  not  be 
maintained. 
An  agreement  which  operates  as  a  transfer  of  a  patent,  is  good  as  against  the 
patentee  and  those  who  purchase  with  notice,  though  not  recorded. 

(Before  Woodrufv,  J.,  Northern  District  of  New  York,  Blarch  21st,  1871.) 

WooDEUFF^  J.  It  appears,  by  the  proofs  on  the  part  'of 
the  complainant  herein,  that  Addison  D.  Brown,  the  patentee 
in  the  patent  upon  which  the  bill  is  filed,  entered  the  em- 
ployment of  the  defendant,  The  Empire  Windmill  Company, 
on  the  1st  of  February,  1866,  and  continued  in  such  employ- 
ment until  October  19th,  1868.  The  terms  of  his  employ-  . 
ment  were,  that  he  should  ^^  receive  one  thousand  dollars  per 
annum  on  a  trial  of  three  months,  and,  if  satisfactory,  twelve 
hundred  dollars  thereafter ;  and,  in  regard  to  any  patentable 
improvements  which  he  might  make,  he  was  to  receive  five 
hundred  dollars  for  such  improvements."  The  said  defendant 
was  engaged  in  the  manufacture  of  windmills,  and  the  said 
Brown  was  employed,  in  the  early  portion  of  the  time,  as 
machinist,  and  afterwards  as  superintendent.  During  such 
employment.  Brown  made  what  are  alleged  to  be  improve- 
ments in  windmills,  using  therein  the  time,  tools,  &c.,  of  .the 
defendant,  and  constructed  and  sold  for  them  mills  embody- 
ing such  improvements,  and  it  was  deemed  desirable  that 
a  patent  therefor  should  be  taken.  Accordingly,  as  early  as 
February,  1868,  he  made  application  for  a  patent  therefor. 
Delays  occurred  in  the  conduct  or  prosecution  of  the  pro- 
ceeding, so  that  the  patent  was  not  in  fact  granted  until 
March  9th,  1869,  which  was  after  Brown  had  left  the  em- 
ployment of  the  said  defendant.  After  that,  he  assigned 
three-fourths  of  the  patent  to  certain  parties,  who  then  united 
with  him  in  an  assignment  to  the  plaintifi;  a  corporation 
in  which  the  said  Brown  is  a  director  and  the  manager  of 
the  business  of  making  and  selling  windmills. 
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The  present  action  is  brought  in  this  Court,  as  a  Court 
of  equity,  allying  that  the  said  defendant  infringes  the 
patent  by  using  the  improvements  in  the  manufacture  and 
sale  of  windmills,  claiming  to  recover  tho  gains  and  profits 
of  such  use,  and  praying  that  the  defendant  be  enjoined 
from  such  use,  &c. 

A  question  prior  to  any  enquiry  into  details  touching  the 
utility  of  the  alleged  invention,  its  specification  and  claims, 
the  title  of  Brown  as  first  inventor,  or  the  extent  of  the  in- 
fringement, if  any,  grows  out  of  the  circumstances  and  the 
agreement  under  which  the  improvements  were  made  or  de- 
vised. Assuming  that  the  patent  is,  in  all  respects,  valid, 
and  that  the  defendant  is  using  the  improvements  described 
therein,  can  this  bill  be  sustained  by  the  plaintiff?  I 
think  not. 

By  the  agreement  with  Brown,  any  patentable  improve- 
ments made  by  him  were  for  the  defendant,  and  he  was  to  be 
paid  therefor  five  hundred  dollars.  He  made  such  improve- 
ments, introduced  them  into  the  defendant's  machines,  and, 
no  doubt,  became  thereby  entitled  to  receive  the  five  hundred 
dollars.  Taking  the  patent  in  his  own  name,  it  might  have 
been  necessary  that  he  should  tender  an  assignment,  before 
he  could  maintain  an  action  at  law  for  the  five  hundred  dol- 
lars; but  he  must,  at  least,  put  the  defendant  in  some  default, 
before  he  could  assert  exclusive  ownership  of  the  improve- 
ments. So  far  from  doing  this,  the  proof  shows,  that,  not- 
withstanding he  put  the  improvements  into  actual  use  in  the 
milk  made  by  the  defendant,  and  for  its  benefit,  as  it  was 
right  and  proper  for  him  to  do,  he,  before  a  patent  was  pro- 
cured, in  December,  1866,  attempted  a  clandestine,  and,  as 
to  the  defendant,  a  fraudulent,  transfer  of  the  improvements 
and  the  right  to  a  patent  therefor,  to  one  of  the  officers  of  the 
defendant,  on  the  understanding  that  it  should  be  for  the 
private  benefit  of  such  officer,  and  should  be  kept  secret  from 
the  company.  This  was  no  less  a  fraud  on  the  part  of  Brown 
and  such  officer,  because,  by  the  aid  of  a  Court  of  Chancery, 
the  defendant  might  have  obtained  a  decree  declaring  that 
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such  ofSicer  held  as  trustee  for  the  defendant's  nse.  That  was 
not  the  intent  or  purpose  of  the  parties  to  the  transaction. 
About  a  year  afterwards,  that  transaction,  it  appears,  was 
rescinded,  and  no  such  suit  was  necessary.  But,  after  such 
rescission.  Brown,  still  in  the  employment  of  the  company, 
prosecuted  his  application  for  the  patent.  That,  under  these 
circumstances,  the  defendant  acquired,  and  had,  an  equitable, 
if  not  a  legal,  right  to  use  the  improvements  so  made  for 
it,  and  by  its  employee,  is  not,  I  think,  doubtful.  What 
would  be  the  effect  of  a  refusal  by  the  defendant  to  accept 
an  assignment  of  the  patent  and  pay  therefor  the  price  before 
mentioned,  it  is  not  necessary  here  to  inquire.  The  proofs 
do  not  raise  that  question.  Ko  such  refusal  is  alleged  or 
proved. 

It  is  claimed,  that,  whatever  may  be  the  equitable  title  of 
the  defendant,  the  legal  title  is  not  m  the  defendant,  and, 
therefore,  this  defence  cannot  prevail ;  and  that  the  defend- 
ant should  file  a  bill  setting  up  such  equitable  title,  and 
compel  a  transfer  of  the  patent.  This  suggestion  overlooks 
the  fact,  that  this  suit  is  brought  in  a  Court  of  equity,  where, 
in  matters  within  its  jurisdiction,  an  equitable  title  is  as  good 
as  a  legal  title,  as  to  all  parties  affected  by  such  equity.  It 
would  be  quite  absurd  to  say,  in  a  Court  of  equity,  that  a 
party  holding  an  equitable  title  could  be  ousted  of  his  equita- 
ble rights  by  the  holder  of  the  legal  title,  who,  in  such  case, 
stands,  in  a  Court  of  equity,  as  trustee  for  the  use  and  benefit 
of  the  party  beneficially  interested. 

I  do  not  think  the  plaintiff  stands  in  any  better  position 
than  Brown  himself,  in  respect  to  a  claim  to  restrain  the  de- 
fendant, or  recover  for  its  use  of  the  improvemente.  Brown 
is  himself  the  plaintiff's  director  and  manager,  and,  in  its 
dealing  with  this  patent,  it  has  notice,  through  him,  as  such. 
Therefore,  the  absence  of  any  record  of  the  defendant's  agree- 
ment with  Brown,  gives  the  plaintiff  no  advantage.  It  has 
been  repeatedly  held,  that  an  agreement  which  operates  as  a 
transfer  of  a  patent  is  good  as  against  the  patentee  and  those 
who  purchase  with  notice,  though  not  recorded. 
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But  there  is  another  viewx)f  this  branch  of  the  case,  which, 
though  less  favorable  to  the  defendant,  is  equally  fatal  to  this 
action,  namely,  that  the  transaction  between  Brown  and  the 
defendant  operated  as  a  license  to  it  to  nse  these  improve- 
ments in  the  manufacture  and  sale  of  machines.  If  I  had 
doubted  the  views  first  suggested,  I  should  think  this  last 
named  proposition  quite  clear. 

The  bill  should  be  dismissed,  with  costs. 

KeUer  dk  JBlakey  for  the  plaintiffs. 

C.  W.  Smith  and  JT.  -ff.  Smith,  for  the  defendants. 


James  Fisk,  Jr. 

vs. 

The  UmoN  Pacifio  Eaelroad  Company  aitd  others. 

A  salt  was  eomraenoed  in  a  State  Court,  aod  removed  into  this  Court  under  the 
proTisiobsof  the  Act  of  July  27th,  1868,  (15  U.  8.  SUU.  at  Ltarge,  226.)  The 
plaintiff  then  filed  a  bill  in  tluf  Court  in  the  suit,  naming  as  a  party  defendant 
a  person  who  was  not  a  party  lo  the  suit  as  brought  in  the  State  Court  The 
defendants  moved,  for  that  reason,  to  take  the  bill  firom  the  files :  Held,  that 
(he  motion  must  be  granted. 

Hie  plaintiff  also  filed  a  declaration  against  some,  but  not  all»  of  the  persons 
named  as  defendants  in  the  suit  as  brought  in  the  State  Court,  containing 
allegations  found  in  the  complaint  in  the  suit  as  so  brought,  and  asking  relief 
thereon  which  it  would  have  been  proper  for  the  State  Court  to  grant  in  the 
rait  thereon,  against  the  defendants  liable  thereon,  such  relief  being  relief 
properly  grantable  in  this  Court  only  in  a  suit  at  law.  The  defendants  moved 
to  take  the  declaration  from  the  files :  Hdd,  that  the  motion  must  be  denied. 

Held,  also,  that  the  plaintiff  could  not  be  compelled  to  elect  whether  to  proceed 
at  law  or  in  eqtdty  in  this  Court,  but  that,  in  addition  to  proceeding  with  his 
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suit  at  law  by  aooh  declaration,  he  could  at  the  same  time  proceed  by  blU  In 
eqaity  for  eqaitable  relief,  founded  on  allegations  in  substance  the  same  as 
allegations  contained  in  the  original  complaint  in  the  State  Court. 

(Before  Blatcbpobd,  J.,  Soothem  District  of  New  York,  Maroh  SiUi,  1871.) 

This  is  the  suit  which  was  before  the  Oourt  in  6  BlatcT^f. 
C.  C.  B.^  862,  and  again,  ante^  p.  243,  The  plaintiff,  after 
the  denial  of  his  motion  to  remand  the  cause  to  the  8tate 
Court,  filed  in  this  Court  a  bill  in  equity  against  the  persons 
named  as  defendants  in  the  suit  as  brought  in  the  State  Court, 
and  one  other  person,  and,  also,  a  declaration  against  some, 
but  not  all,  of  the  persons  named  as  defendants  in  the  suit  as 
brought  in  the  State  Court'.  Thereupon,  the  defendants 
made  the  motions  referred  to  in  the  opinion  of  the  Court. 

Edwm  W.  Stougkton  and  Da/vid  Dudley  Fieldy  for  the 
plaintiff. 

James  Emattj  for  the  defendants. 

Blatchpobd,  J.  (1.)  As  to  the  motion  to  take  from  the 
files  the  bill  in  equity,  ^'  because  one  Davis  is  named  as  a 
party  defendant  therein  who  is  not  a  party  to  the  action  com- 
menced in  the  -State  Court  and  removed  to  this  Court." 
This  motion  must  be  granted,  in  any  aspect  of  the  case.  If 
the  entire  suit,  as  to  all  the  defendants  named  as  such  in  the 
original  summons  in  the  State  Court,  was  removed  into  this 
Court,  in  August,  1868,  it  was  not  so  removed  as  to  Davis, 
because  he  was  not  named  as  a  defendant  in  such  original 
summons,  nor  does  his  name  appear  as  that  of  a  defendant  in 
the  suit,  in  any  of  the  papers,  until  the  2Sd  of  March,  1869. 
If  the  suit  is  not  removed  as  to  any  defendant  until  such  de- 
fendant petitions  the  State  Court  for  the  removal  of  the  cause, 
then  this  suit  is  not  removed  as  to  Davis,  for  the  reason  that 
he  never  has  petitioned  for  such  removal. 

(2.)  As  to  the  motion  to  take  the  declaration  from  the 
files,  ^^on  the  ground  that  it  does  not  include  or  name  as  de- 
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fendants  to  the  action  which  it  purports  to  commence  all  the 
persons  who  are  defendants  to  the  original  action,  and  because 
it  does  not  conform  to  the  form  of  the  action  in  the  State 
Court."  This  motion  is  denied.  The  allegations  contained 
in  the  declaration  are,  in  substance,  contained  in  the  original 
complaint  in  the  State  Court,  and  the  relief  asked  in  the 
declaration,  on  such  allegations,  is  relief  which  it  would  have 
been  proper  for  the  State  Court  to  grant  in  the  suit  on  such 
allegations,  against  such  of  the  defendants  as  should  have 
been  found  to  be  liable  thereon.  Only  such  defendants  as 
are  sought  to  be  made  liable  on  such  allegations  are  made 
defendants  in  such  declaration.  On  the  allegations  in  the 
declaration  the  plaintiff  asks  for  such  relief  as  is  properly 
grantable  in  this  Court  only  in  a  suit  at  law. 

(3.)  As  to  the  motion  "  that  the  plaintiff  be  ordered  to 
elect  whether  he  will  proceed  at  law  or  in  equity,  by  declara- 
tion or  bill,  to  discontinue  all  other  proceedings  than  those 
which  he  shall  elect,  and  to  continue  one  suit  or  action  only 
againat  the  defendants  originally  sued  by  him  in  the  State 
Court."  This  motion  is  denied.  In  addition  to  proceeding 
with  his  suit  at  law  in  this  Court  by  such  declaration,  he  may 
proceed  in  this  Court  at  the  same  time  by  bill  in  equity,  for 
what  is  properly  equitable  relief,  founded  on  allegations  to 
be  contained  in  such  bill,  in  substance  the  same  as  allegations 
contained  in  the  original  complaint  in  the  State  Court. 

(4.)  As  to  the  motion  ^'  that  the  order  to  answer  said  bill 
and  rule  to  plead  to  said  declaration  be  vacated."  The 
motion  that  the  order  to  answer  the  bill  be  vacated  is  granted. 
The  motion  that  the  rule  to  plead  to  the  declaration  be  vacated 
is  denied,  and  the  defendants  are  granted  thirty  days  from  the 
service  of  a  copy  of  the  order  to  be  entered  hereon  to  plead  or 
demur  to  said  declaration. 

An  order  will  be  entered  in  conformity  with  the  foregoing 
decisions. 
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In  re  James  K.  Place  and  James  D.  Sparkman, 

Bankbupts. 

The  claim  of  a  creditor  of  a  bankrapt  was  rejected  by  tbe  District  Court. 
Within  ten  days  after  the  decree  to  that  effect,  the  creditor  claimed  an  appeal 
from  such  decision,  and  gaye  notice  thereof,  as  required  by  §  8  of  the  bank- 
ruptcy Act  of  March  2d,  1867,  (U  U.  8.  Stat,  at  Large,  620,)  but  he  did  not 
file  in  this  Court  the  statement  required  by  §  24  of  the  Act  and  Rule  26  of 
the  General  Orders  in  Bankruptcy,  nor  enter  the  appeal  in  this  Court  during 
the  ten  days  limited  by  said  Rule  26 :  Hdd,  that  the  appeal  must  be  db- 
missed. 

After  the  expiration  of  ten  days  from  the  time  of  giving  notice  of  the  appeal, 
the  creditor  filed,  in  this  Court,  a  petition  for  the  review  of  such  decision  of 
the  District  Court:  J?«U,  that  such  decision  could  be  reviewed  only  by  an 
appeal  taken  in  the  manner  prescribed  by  §§  8  and  24  of  the  Act  and  said 
Rule  26,  whereon  a  trial  by  jury  could  be  had  in  this  Court. 

Held,  also,  that  such  petition  for  a  review  could  not  be  treated  as  the  statement 
so  required,  even  assuming  that  it  was  filed  within  the  time  prescribed. 

(Before  Woodkuft,  J.,  Southern  District  of  New  York,  April  1st,  1871.) 

_^^_^^_  *  

Woodruff,  J.  The  claim  of  the  firm  of  C.  P.  Fischer  & 
Company,  as  creditors  of  James  D.  Sparkman,  was  rejected 
by  the  District  Court,  and  a  decree  to  that  effect  was  entered 
in  that  Court,  on  the  25th  of  June,  1870.  On  the  5th  day  of 
July  thereafter,  the  said  firm,  so  claiming  to  be  creditors, 
claimed  an  appeal  from  the  decision  of  the  District  Court, 
and  gave  notice  thereof  as  required  by  section  8  of  the  bank- 
rupt law.  But,  instead  of  following  up  their  appeal  by 
entering  the  same  in  this  Court,  and  filing  therewith,  within 
the  ten  days  limited  therefor,  a  statement  in  writing  of  their 
claim,  setting  forth  the  same  substantially  as  in  a  declaration 
for  the  same  cause  of  action  at  law,  to  which  the  assignee 
should  plead  and  the  cause  proceed  to  trial  as  in  an  action  at 
law  commenced  and  prosecuted  in  the  usual  manner  in  this 
Court — ^which,  by  section  24  of  the  Act  and  Eule  26  of  the 
General  Orders  in  Bankruptcy,  such  claimants  are  required 
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to  do — they  did  nothing  by  way  of  statement  or  declaration, 
and  did  not  even  enter  snch  appeal  in  this  Court  during  the 
said  ten  days,  nor  have  they  at  any  time  since  filed  snch  state- 
ment or  declaration.  Both  the  statute  and  the  Eule  require 
that  the  statement  shall  be  filed  when  the  appeal  is  entered  in 
this  Court. 

I  have  heretofore  held,  {In  re  Coleman^  7  BlcUohf.  C.  C. 
jR.j  192,)  in  the  Northern  District  of  New  York,  that  non- 
compliance with  the  provisions  of  sections  8  and  24  and  of 
Knle  26,  were  grounds  for  dismissing  an  appeal,  or  attempted 
appeal,  to  this  Court ;  and  I  find  no  reason  to  doubt  the  cor- 
rectness of  my  decision  in  that  case. 

The  counsel  for  the  claimants  appears,  in  this  case,  to  have 
adopted  another  practice  th^  that  prescribed  in  sections  8  and 
24,  for  the  review  of  the  decision  made  by  the  District  Court. 
After  the  ten  days  had  expired,  which  are  allowed  to  perfect 
the  appeal,  and  on  the  16th  of  July,  he  filed  a  petition  for  the 
review  of  that  decision,  as  in  case«  provided  for  in  section  2  of 
the  Act.  In  this,  he  has  overlooked,  or  has  not  fully  con- 
sidered, the  language  of  that  section.  The  power  of  review 
given  by  that  section  is  broad,  but  the  mode  of  review  by 
petition,  bill,  &c.,  there  mentioned,  is  expressly  confined  to 
cases  in*  which  no  special  provision  is  otherwise  made.  For 
the  case  of  persons  claiming  to  be  creditors,  but  whose  claims 
are,  on  the  one  hand,  rejected,  or,  on  the  other,  allowed,  spe- 
cial provision  is  made  by  sections  8  and  24 ;  and  these  sections 
contemplate  not  a  mere  review  of  the  adjudication  in  the  Dis- 
trict Court,  but  a  trial  of  the  questions  of  fact  by  a  jury,  upon 
pleadings  and  an  issue,  or  an  issue  of  law,  if  there  shall  be  a 
demurrer.  It  was  plainly  intended  to  give  to  the  party  claim- 
ing to  be  a  creditor  and  to  the  assignee  contesting  a  claim,  the 
privilege  of  such  a  trial. 

It  is  suggested  that  the  claimants  should  now  be  permitted 
to  treat  the  petition  for  a  review  as  such  a  statement  as  the 
statute  requires.  If  the  objection  that  it  was  not  filed  within 
the  ten  days  prescribed  by  the  General  Orders  in  Bankruptcy 
could  be  obviated,  by  the  assumption  of  this  Court  to  extend 
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the  rule  or  relieve  from  the  conseqnenceB  of  disregarding  it, 
it  would  not  avail  the  appellants.  The  petition  for  review  is 
neither  in  form  or  substance  a  declaration  upon  the  supposed 
cause  of  action,  to  which  the  assignee  can  plead  and  go  to  trial. 
It  is  a  statement  of  what  took  place  in  the  District  Court,  and 
avers  that  the  proceedings  there  are  erroneous.  It  requires 
that  the  proceedings  in  that  Court  be  brought  into  this  Court 
for  examination,  not  upon  any  issue  which  can  be  tried  by  a 
jury,  but  upon  the  record  and  minutes  of  the  proceedings ; 
and,  accordingly,  the  clerk  of  that  Court  has  returned  those 
proceedings,  and  they  are  placed  before  me  on  this  motion. ' 
If  any  further  contest  was  to  be  had  after  the  rejection  of  the 
claim,  the  assignee  had  the  right  that  it  not  only  be  expedited 
in  accordance  with  the  general  design  of  the  bankrupt  law  to 
bring  the  settlement  of  estates  to  a  conclusion  as  speedily  as 
practicable,  but  also  to  have  the  further  examination  of  the 
claim  conducted  like  an  ordinary  action  at  law,  in  which,  if 
the  facts  are  disputed,  there  may  be  a  trial  by  jury. 
The  appeal  must  be  dismissed. 

Francis  N.  BcmgSy  for  the  motion. 

Thomas  G.  T,  Buckley  and  James  K.  Hilly  opposed. 


William  Hopes  ajtd  othebs  'os,  Chaje^les  P.  Clinoh. 

Congress  may  pass  any  law,  otherwise  constitiitioDal,  notwithstanding  it  con- 
flicts with  an  existing  treaty  with  a  foreign  nation. 

If  an  Act  of  Congress  is  plainly  in  such  conflict,  a  Ck>nrt  cannot  inquire 
whether,  in  passing  snch  Act,  Congpress  had  or  had  not  an  intention  to  pass 
a  law  inconsistent  with  the  provisions  of  the  treaty. 

Modes  specified  in  which  Congress  may  destroy  the  operative  effect  of  a  treaty. 

It  being  provided  by  Article  6  of  the  treaty  between  the  United  States  and 
Russia,  of  December  6th-18th,  1882,  (8  XT,  8.  Stat,  at  Large,  446,)  that  no 
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higher  duties  shall  be  imposed  on  the  importation  into  the  United  States,  of 
any  article,  the  produce  or  manufacture  of  Russia,  than  are  or  shall  be  pay- 
able on  the  like  article,  being  the  produce  or  manufacture  of  any  other  foreign 
country,  and  Congress  haying,  by  §  1  of  the  Act  of  August  6th,  -1861,  (12 
U.  8.  Stat,  al  Zarffe,  292,)  imposed  a  duty  on  unmanufactured  Russia  hemp  of 
forty  dollars  per  ton,  and  on  Manilla  and  other  hemps  of  India  of  twenty-five 
dollars  per  ton,  such  legislation  is  a  declaration  by  Congress  that  such  provi- 
sion of  the  treaty  shall  no  longer  operate  as  the  law  of  the  land  in  respect  to 
the  duty  on  unmanufactured  Russia  hemp. 
Duties  charged  on  Russia  hemp,  at  forty  dollars  per  ton,  in  accordance  with  said 
Act  of  1861,  cannot  be  recovered  back,  although  the  Act  was  inconsistent 
with  the  previous  treaty. 

(Before  Woodkutt,  J.,  Southern  District  of  New  York,  April  13th,  1671.) 

This  was  an  action  against  the  collector  of  the  port  of 
New  York  to  recover  back  duties  paid  under  protest  on  un- 
manufactured Russia  hemp.  The  duties  were  exacted  under 
the  provisions  of  §  1  of  the  Act  of  August  6th,  1861,  (12 
U.  S.  Stat,  at  Large^  292,)  which  imposed  the  following 
duties :  "  on  unmanufactured  Bussia  hemp,  forty  dollars  per 
ton ;  on  Manilla  and  other  hemps  of  India,  twenty-five  dol- 
lars per  ton."  The  duty  exacted  was  at  the  rate  of  forty 
dollars  per  ton.  The  plaintiffs  contended  that,  under  the 
provisions  of  Article  6  of  the  treaty  between  the  United 
States  and  Russia,  of  December  6th-18th,  1832,  (8  U.  S. 
Stat,  at  ZargCj  446,)  the  rate  of  duty  should  have  been  the 
same  as  on  hemps  of  India,  namely,  twenty-five  dollars  per 
ton.  Article  6  of  the  said  treaty  was  as  follows :  "  No 
higher  or  other  duties  shall  be  imposed  on  the  importation 
into  the  United  States,  of  any  article,  the  produce  or  manu- 
facture of  Russia,  and  no  higher  or  other  duties  shall  be 
imposed  on  the  importation  into  the  Empire  of  Russia,  of 
any  article,  the  produce  or  manufacture  of  the  United  States, 
than  are,  or  shall  be,  payable  on  the  like  article,  being  the 
produce  or  manufacture  of  any  other  foreign  country.  Nor 
shall  any  prohibition  be  imposed  on  the  importation  or  ex- 
portation of  any  article,  the  produce  or  manufacture  of  the 
United  States  or  of  Russia,  to  or  from   the  ports  of  the 
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United  States,  or  to  or  from  the  ports  of  the  RDsaian  Empire, 
which  shall  not  equally  extend  to  all  other  nations." 

At  the  close  of  the  trial,  which  was  before  the  Conrt  and 
a  jury,  the  counsel  for  the  defendant  moved  the  Court  to 
instruct  the  jury  to  find  a  verdict  for  the  defendant.  On 
this  motion,  the  Court,  (Woodruff,  J.,)  gave  its  excision 
orally,  in  substance,  as  follows  : 

It  would  have  been  a  satisfaction  to  me,  had  the  counsel 
deemed  it  consistent  with  their  sense  of  duty  to  allow  this 
case  to  go  to  the  jury  upon  the  questions  of  fact  involved  in 
the  issue,  if,  indeed,  there  be  a  question  of  fact  which  is  in 
dispute,  or  about  which  there  is  any  conflict  of  evidence,  and 
to  reserve  the  legal  questions  for  consideration  in  the  Supreme 
Court,  only  calling  upon  me  to  rule,  for  the  time  being,  in 
such  manner  as  would  enable  the  verdict  of  the  jury  to  be 
sent  up  with  the  record,  and  so  that  the  decision  in  that  Court 
might,  in  one  aspect  of  the  case,  be  final,  and,  perhaps, 
in  any  aspect  of  the  case,  save  the  expense  of  farther 
litigation.  It  has,  however,  been  my  practice,  when  called 
upon,  to  decide  questions  as  they  arise,  and,  in  general,  I  have 
deemed  it  a  matter  of  right  in  parties,  to  call  upon  the  judge, 
even  at  a  nisijprius  trial,  (unless  some  public  interest  forbids), 
to  express  an  opinion  and  decide  according  to  the  convictions 
which  rest  upon  his  mind  after  the  case  is  developed,  and 
counsel  have  had  a  fiiU  opportunity  to  be  heard.  When  that 
has  been  claimed  of  me,  I  have  not  been  in  the  habit,  through 
any  pride  of  opinion  or  feeling  of  apprehension  lest  the  con- 
clusion at  which  I  arrived  here  should  be  reversed  by  another 
and  higher  tribunal,  of  withholding  the  opinion,  or  the  decision 
to  which  it  leads. 

In  view  of  the  circumstance  suggested  by  counsel,  that 
two  cases  involving  the  same  principal  question,  at  least,  here- 
tofore arose  at  or  about  the  same  time,  one  in  this  Circuit  and 
another  in  the  First  Circuit,  and  that  the  judge  in  this  Circuit, 
{Curtis  Admx.  v.  Fiedler ^  2  Blacky  461,)  ruled  in  accordance 
with  the  claims  now  made  by  thfc  plaintiflfe,  and  the  judge  in 
the  First  Circuit,  {Tayl^  v.  Morton,  2  Curtk'  C,  C.  i?.,  454,) 
ruled  in  accordance  with  the  claims  of  the  defendant,  the 


APRIL,  1871.  807 


Ropes  V.  Clinch. 


question  has  been  asked,  which  case  I  deem  it  my  duty  to 
follow.  Judging  from  the  information  disclosed  by  the 
reports  of  these  cases,  and  giving  some  heed,  as  I  think  I 
ought,  to  what  has  been  produced  here  as  a  correspondence 
among  the  counsel  in  relation  to  the  case  in  this  Circuit,  it 
seems  to  me  quite  manifest,  that  one  case  was  decided  upon 
a  full  hearing  and  upon  deliberate  consideration,  the  decision 
being  enforced  by  the  reasons  which  appear  in  the  published 
report  of  the  case  ;  while  the  other  was  a  decision  made  with 
a  view  to  further  the  design  of  the  parties  to  take  the  case  to 
the  Supreme  Court  of  the  United  States.  Looking  at  the 
two  cases  with  a  view  to  the  question  which  I  ought  to  regard 
as  the  higher  authority — the  respective  judges  occupying  the 
same  relative  official  positions — I  am  bound  to  say,  that,  as  a 
mere  question  of  authority,  the  decision  in  the  First  Circuit 
ought,  under  such  circumstances,  to  be  regarded  as  entitled 
to  more  influence ;  and  yet  that  preponderance  of  mere  au- 
thority is  not  such  as  would  induce  me,  on  this  occasion,  to 
decide  otherwise  than  according  to  the  conviction  which  rests 
in  my  mind.  I  answer  the  question  propounded,  therefore, 
by  saying,  that  this  Court  will,  on  this  occasion,  follow  those 
convictions.  Whether  they  are  sound  or  not  will  be  hereafter 
determined  by  a  tribunal  whose  decision  will  unquestionably 
be  right  on  this,  as  it  is  to  be  hoped  they  will  be  and  are  on 
all  other  questions. 

The  question  for  me  to  determine  is  simply — What  was 
the  law  of  the  United  States  when  the  duties  which  these 
plaintiffs  seek  to  recover  from  the  collector  were  paid  by 
them  ?  When  I  say  that  is  the  simple  question,  I  do  not 
forget  that  a  point  has  been  made  in  relation  to  the  sufficiency 
of  the  plaintiffs'  protest,  I  may  concede  that  that  is  a  ques- 
tion fairly  open  to  discussion  ;  and  it  may  be  that  the  views 
expressed  by  the  Supreme  Court  in  the  case  cited  from  2 
Blacky  461,  {Gurtii  Admx.  v.  Fiedler^)  create  doubt,  but, 
entertaining  the  view  that  I  do  upon  the  other  branch  of  the 
case,  I  do  not  deem  it  necessary  to  decide  that  question,  or  to 
state  what  my  own  conclusion  is,  or  what  it  would  be  if  I 
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were  tinder  the  necessity  of  disposing  of  the  case  npou  that 
point. 

I  shall  state  very  briefly,  no  doubt  imperfectly,  and  it 
may  be  superficially,  but  yet  according  to  the  views  which  I 
entertain,  the  grounds  upon  which  I  feel  constrained  to  hold 
that  this  action  cannot  be  maintained,  and  I  recur  to  the 
question  I  have  stated,  namely — what  was  the  law  when 
these  duties  were  collected? 

By  express,  unequivocal,  and  in  no  sort  doubtful  or  un- 
certain terms,  the  Congress  of  the  United  States,  by  the  Act 
of  1861,  declared  that  the  duty  upon  Eussia  hemp  imported 
to  this  "country  should  be  forty  dollars  per  ton.  When  a 
statute  is  brought  before  the  Court  for  consideration  there 
arise,  ordinarily,  two  questions :  first — ^what  is  the  import  of 
the  statute  ?  and,  second — ^what  is  its  legal  force  and  effect  ? 
As  to  the  import  of  the  statute  in  this  case,  I  do  not  under- 
stand that  the  counsel  insist  that  it  is  open  to  any  doubt.  It 
is  not  claimed  that  the  words  of  the  Act  can  be  construed 
othenwise  than  they  were  construed  by  the  collector  of  this 
port  when  he  exacted  this  duty.  They  mean  just  this — ^that 
the  party  importing  Kussia  hemp  to  this  country  shall  pay 
forty  dollars  per  ton,  as  duty  thereon  to  the  United  States. 
Now,  if  the  language  were  doubtful,  if  it  were  possible  to 
give  it  another  meaning,  more  conclusive  force  would  be  due 
to  the  arguments  which  have  been  urged  upon  this  occasion, 
for  the  purpose  of  inducing  the  Court  to  say  that  the  statute 
did  not  repeal  the  treaty.  In  such  case,  it  would  be  the  duty 
of  the  Court  to  look  at  the  treaty,  and,  if  it  be  possible  to 
find  an  interpretation  of  the  statute  which  will  involve  no 
infraction  of  the  treaty,  no  violation  of  the  pledged  faith  of 
the  Government  of  the  United  States  to  the  Government  of 
another  country,  to  give  it  that  interpretation,  and  without 
hesitation.  That,  however,  is  not  this  case.  There  is  no 
doubt  of  the  import  of  the  language  of  this  statute,  and  no 
room  for  construction;  and,  further,  the  statute  can  mean 
nothing  else.  It  is  not  a  question  of  doubtful  interpretation  ; 
its  language  cannot  be  modified  by  a  qualification ;  if  it 
could,  it  might  be  my  duty  to  qualify  it. 
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The  inquiry,  therefore,  and  the  only  inquiry,  remains  to 
the  Court — ^what  is  the  force  and  legal  effect  of  legislation  in 
«these  terms  ?  "  Bussia  hemp  imported  to  this  country  shall 
pay  a  duty  of  forty  dollars  per  ton."  Such  legislation,  of 
course,  either  is  or  is  not  inconsistent  with  the  treaty  which 
this  Goverument  made  with  Bussia.  If  it  is  not  inconsistent 
with  it,  then,  of  course,  no  question  would  arise  here.  The 
statute  would  be,  in  every  view  of  the  subject,  a  valid  law, 
and  the  duty  must  be  adjudged  rightly  collected.  But,  if  it 
be  inconsistent,  (and  that  must  be  the  ground  upon  which 
the  plaintiffs  proceed  here),  then  we  are  led  into  this  inquiry 
— ^is  the  force  and  effect  of  an  act  of  legislation,  distinct  and 
unqualified  in  its  terms,  and  plain  in  its  meaning,  valid,  if  it 
be  found  that  it  violates  or  is  inconsistent  with  a  prior  treaty 
of  the  United  States  with  a  foreign  nation  ? 

On  a  former  occasion,  I  had  the  pleasure  of  listening  to 
an  argument,  that  that  provision  of  the  Constitution,  {Article 
6,  section  2,)  which  declares  that  the  Constitution,  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land,  operated  to  give  a  supremacy  to  a  treaty,  and 
that  Congress  could  not,  by  an  act  of  legislation,  make  a 
valid  enactment  inconsistent  with  such  treaty.  That  pro- 
position is  not  insisted  upon  on  this  occasion.  I  understand 
it  to  be  conceded,  and,  if  it  be  not,  I  should  be  constrained 
to  hold,  that  the  legislative  department  of  this  Government 
may  pass  any  law  it  pleases,  (if  it  is  otherwise  constitutional,) 
notwithstanding  it  conflicts,  and  notwithstanding  to  whatever 
degree,  greater  or  less,  it  conflicts,  with  an  existing  treaty 
with  a  foreign  nation.  Such  legislation  is  not  to  be  imputed 
to  the  Government  upon  any  doubtful  ground.  Every  pre- 
sumption is  to  be  indiilged  against  such  legislation,  but  I 
speak  now  of  the  question  of  power — ^tliat  it  is  in  the  power 
of  the  legislative  department  of  this  Government  to  enact 
such  laws  as  they  please,  (otherwise  consistent  with  the  Con- 
stitution itself,)  and  give  to  those  laws  efficiency  and  force. 
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Our  system  of  Government  divides  itself  into  three  depart- 
ments—executive, legislative,  and  judicial — and  the  supreme 
power  ot  legislation,  subject  only  to  the  Constitution,  is  vested^ 
in  the  legislature.  They  legislate,  and  thereby  affect  all 
rights  and  privileges,  and  impose  all  restrictions  and  obliga- 
tions upon  our  own  citizens,  and  upon  the  citizens  of  other 
nations  who  come  within  the  influence  of  our  laws,  subject  to 
the  responsibilities  of  this  Government,  in  its  national  char- 
acter, for  any  breach  of  its  faith  with  foreign  nations ;  and 
that  legislation  is  binding  upon  the  judicial  tribunals,  and 
must  be  respected  and  enforced  by  them.  If,  then.  Congress, 
by  legislation  inconsistent  with  a  treaty,  creates  a  rule  of  con- 
duct for  its  citizens,  a  rule  for  the  guidance  of  its  Courts,  the 
only  question  is — has  it  enacted  a  law  which  operates  to  annul, 
or  operates  in  disregard  of,  the  provisions  of  a  treaty  ?  *  As  I 
before  observed,  if  this  Act  does  neither,  then  there  is  no 
question  here.  If  it  does  either  or  both,  then  it  seems  to  me 
within  the  constitutional  power  of  Congress,  and  to  be  bind- 
ing and  conclusive. 

To  avoid  this  view  of  the  subject,  the  suggestion  is,  that 
the  Court  should  not  hold  the  treaty  affected  by  the  legisla- 
tion, if  satisfied,  by  means  of  which  the  Court  can  judicially 
take  notice,  that  such  was  the  intention  of  Congress — ^if  satis- 
fied that  Congress,  when  they  passed  this  statute,  did  it  with- 
out having  the  treaty  under  actual  consideration,  and  had  no 
intention  to  violate  its  provisions,  entertaining,  so  far  as  the 
subject  was,  in  any  technical  sense  even,  before  them,  the 
purpose  to  maintain  the  treaty  in  its  full  vigor.     The  Court 
is  thus  called  upon  to  say,  in  this  case,  nothing  less,  than  that 
the  law  in  question  was  wholly  inoperative :   for,  there  is 
nothing  in  the  Act  imposing  any  duty  upon  Kussia  hemp, 
except  the  clause  which  declares  that  it  shall  be  charged  with 
a  duty  of  forty  dollars  per  ton.     In  a  word,  it  unequivocally 
declares  that  the  duty  on  Russia  hemp  shall  be  forty  dollars, 
and,  if  it  be  not  liable  to  that,  it  is  liable  to  no  duty.     If  the 
Court  can  inquire  into  the  intention  of  the  legislature,  and 
be  so  brought  to  reach  the  conclusion  that,  while  they  passed 
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that  Act,  they  nevertheless  intended  to  preserve  the  treaty 
with  Russia — ^in  fact,  that  they  intended  that  the  duty  on 
Russia  hemp  should  not  be  greater  than  upon  that  of  any 
other  country — ^then  the  Act  of  Congress  becomes  a  nullity. 
For,  if  the  words  "  forty  dollars  "  be  struck  out  of  the  enact- 
ment, nothing  remains  imposing  any  duty  on  Russia  hemp. 
I  am,  therefore,  as  it  seems  to  me,  called  upon  to  declare,  that 
the  legislation  which  has  been  had  was  entirely  inoperative, 
because  Congress  did  not  intend  to  pass  a  law  which  should 
be  inconsistent  with  the  terms  of  the  treaty.  In  other  words, 
although  Congress  has  passed  an  Act  in  explicit  terms,  of  no 
doubtful  meaning,  susceptible  of  but  one  interpretation,  this 
Court  is  at  liberty  to  declare  that  such  law  has  no  effect,  and 
to  refuse  to  regard  it,  because  convinced  that  Congress  did 
not  intend  that  it  should  have  the  effect  which  necessarily 
follows  from  enforcing  it.  It  is  not  within  the  scope  of  judicial 
inquiry  to  ask,  in  such  a  case,  what  was  the  intention  of  Con- 
gress, for  any  such  purpose ;  and  the  Court  cannot  be  influenced 
by  any  such  convictions. 

There  are  three  modes  in  which  Congress  may  practically 
yet  eflSciently  annul  or  destroy  the  operative  effect  of  any 
treaty  with  a  foreign  country.  They  may  do  it  by  giving 
the  notice  which  the  treaty  contemplates  shall  be  given  before 
it  shall  be  abrogated,  in  cases  in  which,  like  the  present,  such 
a  notice  was  provided  for ;  or,  if  the  terms  of  the  treaty 
require  no  such  notice,  they  may  do  it  by  the  formal  abroga- 
tion of  the  treaty  at  once,  by  express  terms;  and  even  where, 
as  in  this  case,  there  is  a  provision  for  the  notice,  I  think  the 
Government  of  the  United  States  may  disregard  even  that, 
and  declare  that  "the  treaty  shall  be, from  and  after  this  date, 
at  an  end,"  and  meet  the  consequences  of  their  responsibility 
for  a  breach  of  faith  with  the  Russian  Government.  And 
yet,  while  I  state  that  as  my  judgment  of  the  legal  proposi- 
tion, I  am  not  thereby  intimating  that  it  is  a  thing  proper  to 
be  done,  or  that  such  a  proposition  can  be  presumed  to  be 
entertained  by  our  Government,  or,  if  at  all,  except  upon 
exigencies  and  under  the  pressure  of  considerations  of  state, 
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of  such  importance  and  necessity  as  compels  a  departure  from 
good  faith.  But,  as  a  legal  proposition,  I  suppose  it  is  possi- 
ble in  that  way  to  destroy  the  legal  operation  of  a  treaty. 
So,  they  may  render  it  inoperative  by  legislation  in  contradic- 
tion of  its  terms,  without  formal  allusion  at  all  to  the  treaty ; 
and,  generally,  they  may  legislate  as  if  no  such  treaty  existed, 
in  modification  or  alteration  of  what,  by  force  of  the  treaty, 
has  been  the  law  heretofore,  thus  modifying  the  law  of  the 
land,  without  denying  the  existence  of  the  treaty,  or  the 
obligations  thereof  between  the  two  Governments,  as  a 
contract,  and  answer  therefor  to  such  foreign  Government, 
or  meet  its  reclamation'  or  retaliation  as  may  be  necessary. 

I  have  already  said,  that,  if  this  Act  of  1861  is  to  have 
any  force  at  all,  and  is  not  to  be  pronounced  by  me  a  nullity, 
then,  (upon  the  assumption  upon  which  alone  this  action  is 
based,  that  the  imposition  of  forty  dollars  a  ton  is  in  violation 
of  the  treaty,)  Congress  has  done  that  which,  ^o  tantOj 
amounts  to  a  refusal  to  be  bound  by  its  provisions,  and  a 
declaration  that  it  shall  no  longer  operate  as  the  law  of  the 
land.  I  am  ready  to  confess,  however  much  I  ought  to  regret 
it,  that  I  cannot  appreciate  the  suggestion,  that,  conceding 
that  Congress  has  the  constitutional  power  to  pass  an  Act  in- 
consistent with,  and,  therefore,  in  effect,  repealing  a  pro- 
vision in  a  treaty,  and  that,  if  passed  with  that  intent,  such  Act 
will  have  that  operation  and  be  valid  and  binding  according 
to  its  terms,  it  is,  nevertheless,  competent  for  the  judicial 
tribunals  to  inquire,  in  this  case,  whether  the  enactment 
which  imposed  a  duty  of  forty  dollars  per  ton  upon  Russia 
hemp  was  intended  to  repeal  the  stipulation  in  the  treaty, 
which,  in  effect,  declares  that  the  duty  on  Russia  hemp  shall 
not  be  more  than  twenty-five  dollars ;  and  that  is  what  I  am 
called  upon  by  the  argument  to  do,  when  it  is  practically  ap- 
plied to  the  case  in  hand.  I  am  called  upon  to  say,  that  an 
Act  of  Congress  imposing  a  duty  of  forty  dollars  per  ton  on 
Russia  hemp,  was  not  intended  to  affect  a  treaty  which,  when 
applied  to  hemp,  amounts  to  an  enactment,  or  a  law,  that  the 
duty  shall  not  exceed  twenty-five  dollars.    Such  power  to 
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go  behind  the  terms  of  an  enactment,  and  inquire  whether 
Congress  intended  that  it  should  have  the  eflfect  necessarily 
produced  by  its  due  execution,  I  am  compelled  to  disclaim. 
I  am  not  at  liberty  to  say  that  the  Acts  of  the  legislative  de- 
partment of  the  Government  were  not  intended  to  operate 
according  to  their  plain  import,  or  were  carelessly  or  inad- 
vertently promulgated.  If  I  could  do  so  in  one  case,  it  is 
difficult  to  see  why  I  could  not  in  another ;  and  the  judi- 
cial tribunals  would  be  occupied,  not  merely  with  the  inquiry 
what  is  the  import  of  a  statute,  but  with  the  question  whether 
Congress  passed  it  upon  due  consideration,  and  with  intent 
that  it  should  have  its  necessary  effect. 

Subsequent  legislation  changing  the  duty  is  claimed  to  in- 
dicate that  there  was  no  intention  to  violate  the  treaty,  and 
that  the  Act  imposing  the  duty  of  forty  dollars  was  inad- 
vertently passed,  and  that  this  may  properly  influence  the 
Court  to  disregard  the  Act.  It  was  entirely  competent  for 
Congress  to  subsequently  review  the  history  of  their  legisla- 
tion. It  was  competent  for  them  to  come  to  the  conclusion 
that  there  had  been  imperfect  legislation,  careless  legislation, 
inadvertent  legislation,  and  that,  through  that  carelessness 
and  inadvertence,  a  law  had  been  passed,  which,  if  carried 
into  execution,  would  violate  a  treaty,  and,  on  a  review  of  the 
subject,  to  conclude  that  it  was  wise,  that  it  was  due  to  the 
Government  of  Russia,  or  best  on  any  grounds,  to  conform  the 
law  to  the  treaty,  as  has  since  been  done,  {Act  of  July  14^A, 
1870, 16  U.  8.  Stat,  at  Large,  264.)  But  it  is  quite  beyond 
the  sphere  of  my  investigation  to  i;iquire  what  the  reasons 
were  that  induced  Congress  to  change  the  law.  In  one  aspect, 
the  very  fact  of  the  later  legislation  to  harmonize  the  law  with 
the  treaty  is  an  indication  of  their  judgment,  that,  as  the  law 
stood,  the  treaty  was  violated,  and  was  violated  by  a  law  that 
was  operative  and  binding,  and  that,  because  it  was  operative 
and  binding  upon  citizens,  public  officers  and  the  Courts,  it 
ought  to  be  changed  by  further  legislation.  In  that  view,  there 
is  nothing  for  the  Court  to  say,  founded  on  the  suggestion  that, 
although  the  Act  of  1861  was  passed,  there  was  no  intent  to 
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violate  the  treaty,  and,  therefore,  it  is  not  violated.  I  repeat, 
that  it  is  not  for  the  Court  to  inquire  whether  it  was  because 
Congress  deemed  it  wise,  upon  one  ground  or  another,  to 
change  the  law,  that  this  subsequent  legislation  has  taken 
place ;  and  yet,  if  I  were  to  draw  any  conclusion  or  inference 
from  the  fact  of  a  change,  the  inference  would  be  that  the 
change  was  necessary,  and  that,  if  the  change  was  necessary, 
it  was  because  the  law  was  in  such  a  condition  that  Eussia 
had  a  right  to  complain  of  it. 

These  views — without  enlarging  further,  and,  perhaps  I 
have  said  much  more  than  it  was  necessary  to  say — these 
views  necessarily  result  in  a  conviction,  that  I  am  bound  by 
the  Act  which  Congress  passed,  and  that  I  am  not  at  liberty, 
either  for  the  purpose  of  determining  its  influence  upon  the 
treaty,  or  for  any  other  purpose,  its  terms  being  clear,  to  in- 
quire whether  Congress  passed  it  intentionally  or  uninten- 
tionally, not  even  although  there  were  a  subsequent  express 
declaration  by  Congress  that  it  was  unintentional.  The  neces- 
sary result  is,  that  a  direction  should  be  given  to  find  a  ver- 
dict for  the  defendant,  and  the  jury  are  so  directed. 

The  jury  found  a  verdict  for  the  defendant. 

George  T.  Curtis  and  Andrew  H,  Culver^  for  the  plain- 
tiffs. 

JToah  Davisy  {District  Attorney,)  for  the  defendant. 
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"William   B.   S.   Tayloe,  as  ADMmisTBAxoE  of,   &c.,   of 

Fbedesiok  B.  Taylob,  Deceabed 

Ellis  S.  Asoheb  ajstd  others.    In  Equity. 

Letters  patent  were  granted  to  William  B.  8.  Taylor,  February  2lBt,  1866,  for 
an  **  improved  flexible  tabing  for  illuminating  gas."  The  assignee  of  the  pat- 
ent brought  this  suit,  and,  during  its  pendency,  died.  His  administrator  was 
substituted  as  plaintiff.  The  claim  of  the  patent  was,  **  the  use  and  applica- 
tion of  glue,  or  glue  composition,  in  the  tubing,  substantially  as  described,  for 
the  purpose  of  making  the  flexible  tubing  gas  tight,  whether  of  cloth,  or  rub- 
ber, or  other  gum."  During  the  pendency  of  the  suit,  the  pliuntiff,  as  sole 
owner  of  the  patent,  filed  in  the  Patent  Office  a  disclaimer  to  that  part  of  the 
claim  of  the  patent  "  which  claims,  as  an  improvement  in  flexible  tubing  for 
illuminating  gas,  the  use  and  application  of  glue,  thereby  limiting  the  claim 
to  the  use  and  application  of  glue  composition  in  the  tubing,  substantially  as 
described,  for  the  ^irpose  of  making  the  flexible  tubing  gas  tight,  whether  of 
cloth,  rubber,  or  other  g^m":  Held,  that  the  disclaimer  was  valid. 

The  glue  composition  of  the  plaintiff's  patent  was  made  of  glue,  dissolved  in 
water,  with  molasses,  (or,  by  substitution,  glycerine,)  honey  or  syrup  added  to 
preserve  the  glue  in  a  flexible  state.  The  defendant's  tubes  were  made  by  the 
use  of  glue  and  glycerine  in  connection  with  animal  intestines,  used  in  a  tubu- 
lar form.  Animal  intestines  were  shown  to  have  been,  at  the  date  of  the  pat- 
enty  a  known  equivalent,  in  the  making  of  flexible  gas  tubes,  for  the  doth  or 
rubber  or  gum  spoken  of  in  the  patent  The  plaintiff  used  the  glue  to  render 
the  tube  gas  tight,  and  the  glycerine  to  keep  the  glue  moist.  Glue  was  shown 
to  be  practically  impervious  to  gas.  The  glycerine,  in  the  defendant's  tubes,  kept 
the  intestine  moist,  and  the  glue  moist  also,  and  the  glue  acted,  also,  to  keep 
the  glycerine  limpid :  Held,  that  the  defendant's  tubes  infringed  the  patent 

The  said  patent  to  Taylor  is  valid. 

Although  the  patentee  may  have  started  later  in  his  experiments  towards  the 
invention  than  another  person  did,  yet,  as  he  first  made  the  completed  suc- 
cessftil  invention  and  followed  it  up  by  his  patent,  he  must,  in  the  race  of  dil- 
igence, be  held  to  be  the  first  inventor. 

The  plaintiff  was  held  not  to  be  entitled  to  recover  costs,  his  disclaimer  having 
been  filed  during  the  pendency  of  the  suit. 

(Before  Blatghtokd,  J.,  Southern  District  of  New  York,  April  16th,  1871.) 

Blatohfobd,  J.  This  suit  was  brought  in  August,  1866, 
by  Frederick  K.  Taylor,  as  plaintiff.  He  died  m  October, 
1866,  and  his  administrator,  William  B.  S.  Taylor,  was  sub- 
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Btituted  as  plaintiff.  The  Bait  is  founded  on  letters  patent 
granted  to  William  B.  S.  Taylor,  February  21st,  1865,  for  an 
"  improved  flexible  tubing  for  illuminating  gas,"  and  assigned 
to  Frederick  E.  Taylor,  July  lOth,  1866. 

The  specification  says :  "  My  said  invention  consists  in  the 
use  of  glue,  or  a  composition  of  which  glue  forms  a  principal 
ingredient,  as  a  coating  or  lining  for  flexible  tubing  used  for 
the  conduction  of  illuminating  gas,  and  for  the  purpose  of 
making  such  tubing  impervious  to  the  gas  or  its  fluids."  Four 
figures  of  drawings  are  then  given,  one  showing  a  section  of 
a  rubber  tube,  with  an  inner  lining  or  coating  of  glue ;  one 
showing  a  rubber  tube,  with  a  glue  coating  and  a  rubber  cov- 
ering ;  one  showing  a  cloth  tube,  with  a  glue  coating  and  a 
cloth  covering ;  and  one  showing  a  cloth  tube  saturated  with 
glue  and  having  a  covering  of  rubber  or  cloth.  The  specifica- 
tion proceeds :  "  I  depend  upon  the  glue  to  prevent  the  gas 
*  from  penetrating  through  the  tubing.  In  coating  or  saturat- 
ing the  tubing,  the  glue  may  be  dissolved  in  water,  and  a  por- 
tion, say  one-third,  of  molasses,  honey,  or  syrup  added,  to 
preserve  the  glue  in  a  flexible  state.  Glycerine  will  answer 
as  a  substitute  for  molasses.  The  glue  or  glue  composition  is 
applied  hot.  In  the  case  of  the  tube  shown  in  fig.  1,  where 
the  glue  is  used  as  a  lining  or  inner  coating,  the  glue  may  be 
poured  into  the  tube  so  as  to  fill  it,  and,  after  standing  long 
enough  to  form  a  film  or  coating  of  the  desired  thickness,  the 
rest  is  poured  out.  To  cover  or  coat  the  tubing  on  the  out- 
side, or  to  saturate  it,  the  glue  may  be  applied  with  a  brush, 
or  by  dipping  the  tubing  in  a  trough  of  hot  glue.  When  the 
tubing  has  an  exterior  cover  of  cloth  or  rubber,  it  is  put  on 
while  the  glue  is  adhesive,  or  it  may  be  suffered  to  dry  and  a 
coat  of  rubber  cement  applied  over  the  glue  and  the  outer 
cover  secured  by  it."  The  claim  is,  "  the  use  and  application 
of  glue,  or  glue  composition,  in  the  tubing,  substantially  as  de- 
scribed, for  the  purpose  of  making  the  flexible  tubing  gas 
tight,  whether  of  cloth  or  rubber  or  other  gum." 

The  defences  set  up  in  the  answer  are,  non-infringement 
and  want  of  novelty.     On  the  question  of  novelty  patents 
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are  Bet  up,  granted  in  England,  to  Brockedon  and  Hancock, 
and  enrolled  May  19tli,  1847,  to  Margaret  Henrietta  Mar- 
shall, and  enrolled  April  4tli,  1844,  to  Marius  Pellen,  and 
dated  September  26th,  1856,  and  to  Edward  Joseph  Hughes, 
and  dated  June  8th,  1857 ;  and  a  description  ^n  a  printed 
public  work  published  in  London,  England,  in  1857,  by 
Thomas  Hancock,  on  the  india  rubber  manufacture.  It  is 
also  set  up,  that  prior  knowledge  of  the  invention  was  pos- 
sessed by  Edwin  M.  Ohaflfee,  John  F.  Holt,  William  H. 
Luther,  Thomas  W.  Prentice,  Isaac  A.  Brownell,  and  Theodore 
Sweet,  at  Providence,  Ehode  Island;  and  by  Charles  T. 
Hartwell,  Augustus  Lacy,  and  Edwin  R.  Walker,  at  the  city 
of  New  York.  Of  the  English  patents  so  set  up,  the  only 
one  relied  on  in  the  proofs  is  that  to  Brockedon  and  Hancock, 
and  the  printed  public  work  referred  to  was  not  put  in  evi- 
dence. The 'other  evidence  relied  on,  as  to  a  want  of  novelty, 
relates  to  an  alleged  prior  invention  at  Providence,  Rhode 
Island,  by  one  Thomas  L.  Reed,  and  to  another  alleged 
prior  invention,  at  the  same  place,  by  Thomas  L.  Reed  and 
David  K.  Hoxsie.  This  evidence  was  put  in  without  ob- 
jection. 

During  the  pendency  of  the  suit,  and  after  considerable 
of  the  testimony  had  been  taken,  the  plaintiff,  as  administra- 
tor of  Frederick  R.  Taylor,  and  sole  owner  of  the  patent, 
filed  in  the  Patent  Office  a  disclaimer,  dated  December  22d, 
1870,  to  that  part  of  the  claim  of  the  patent  "  which  claims, 
as  an  improvement  in  flexible  tubing  for  illuminating  gas, 
the  use  and  application  of  glue,  thereby  limiting  the  claim  to 
the  use  and  application  of  glue  composition  in  the  tubing, 
substantially  as  described,  for  the  purpose  of  making  the 
flexible  tubing  gas  tight,  whether  of  cloth,  rubber,  or  other 
gum." 

The  validity  of  this  disclaimer  is  challenged.  But  I  see 
no  difSculty  in  upholding  it.  It  is  substantially  such  a  dis- 
claimer, and  operates  under  substantially  the  same  circum- 
stances, as  the  disclaimer  which  was  sustained  by  this  Court, 
in  Tuck  v.  jBramhiU,  (6  Blatchf.  0.  C.  H.^  95.)    Nor  is  there 
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any  obscurity  created  in  the  specification,  by  engrafting  on  it, 
or  incorporating  in  it,  the  language  of  the  disclaimer.  The 
disclaimer  is  only  to  a  portion  of  the  claim.  It  leaves  un- 
affected the  descriptive  part  of  the  specification.  It  merely 
strikes  out  from  the  claim  the  words  "  glue  or."  The  use 
and  application  of  glue  composition  in  the  tubing,  for  the 
purpose  of  making  it  gas  tight,  while  it  possesses  the  property 
of  flexibility,  is  adequately  described  in  the  specification,  and 
is  properly  claimed  in  the  claim  as  it  stands,  with  the  dis- 
claimer applied  to  it.  The  54th  and  60th  sections  of  the  Act 
of  July  8th,  1870,  (16  U.  S.  Stat,  at  Zarge,  206,  207,)  contain 
substantially  the  same  provisions,  in  regard  to  disclaimers,  as 
the  7th  and  9th  sections  of  the  Act  of  March  3d,  1837,  (5  U. 
S.  Stat  at  Zargcy  193, 194.) 

The  flexible  gas  tubes  sold  by  the  defendant^,  and  alleged 
to  infringe  the  patent,  were  made  by  the  use  of  glue  and 
glycerine,  in  connection  with  animal  intestines,  ihe  intestines 
being  used  in  tubular  form,  and  several  being  drawn  one  over 
the  other.  As  animal  intestines  are  shown  to  have  been,  at 
the  date  of  the  patent,  a  known  equivalent,  in  the  making  of 
flexible  gas  tubes,  for  the  cloth,  or  rubber,  or  gum,  spoken  of 
in  the  specification  of  the  patent,  the  only  point  that  could 
remain  for  consideration,  on  the  question  of  infringement, 
would  be,  whether  the  glue  and  glycerine  were  used  in  the  de- 
fendants' tubes  for  the  purpose  of  making  the  tubes  imper- 
vious to  gas  while  capable  of  flexure.  The  ingenious  theory 
constructed  by  the  counsel  for  the  defendants,  and  sought  to 
be  supported  by  testimony  and  by  elaborate  argument,  is,  that 
the  office  of  the  glue  in  the  plaintiffs'  patent  is  to  render  the 
tube  practically  gas-tight,  and  that  the  office  of  the  molasses, 
honey,  syrup,  or  glycerine,  in  that  patent,  is  to  keep  the  glue 
moist,  and  prevent  it  from  cracking  when  the  tube  is  bent ; 
that,  in  the  defendants'  tubes,  the  intestines  are  used  to 
render  the  tube  practically  gas  tight,  the  glycerine  is  used  to 
keep  the  intestines  moist,  and  prevent  their  becoming  dry, 
and  then  cracking  by  being  bent,  and  thus  becoming  leaky 
of  gas,  and  the  glue  is  used  to  thicken  the  glycerine,  and 
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keep  it  from  running  off  through  limpidity ;  and  that,  there- 
fore, the  defendants'  tubes  do  not  infringe.  But  this  conclu- 
sion by  no  means  follows  from  the  premises.  The  object,  in 
the  tubes  of  both  parties,  is  to  have  a  tube  that  will  bend 
without  becoming  leaky  of  gas,  and  that  will  stand  the  wear 
and  tear  of  constant  flexure  in  being  moved.  The  object  is 
not  to  make  gas  tight  an  immovable  tube  that  is  not  to  be 
subjected  to  flexure.  The  patent  is  for  a  "flexible  tubing." 
The  evidence  is,  that  the  intestines  in  the  defendants'  tubes 
will  become  dry,  and  then  will  be  liable  to  crack  by  being 
bent,  and  thus  to  leak  gas,  unless  they  are  kept  moist.  The 
defendants  use  the  glue  and  glycerine.  The  glue  is  prac- 
tically impervious  to  gas.  The  defendants  completely  coat 
the  tubing  with  the  mixture  of  glue  and  glycerine.  The 
effect  of  this  coating  is  to  make  a  gas-tight  film,  and,  at  the 
same  time,  to  keep  the  intestine  moist,  and  free  from  liability 
to  crack,  the  glycerine  keeping  the  glue  moist  also.  The 
intestine  being  of  close  texture,  the  proportion  of  glue  used 
in  the  mixture,  when  the  intestine  is  used,  is  less  than  when 
a  foundation  of  less  close  texture  than  the  intestine  is  used. 
The  glue  needs  to  be  thicker  or  thinner,  as  the  orifices  it  is 
to  bridge  over  are  less  or  more  minute.  This  is  the  evidence. 
Not  only  so,  but  the  specification  of  the  patent 'to  Hoxsie  and 
Eeed,  of  November  21st,  1865,  in  accordance  with  which  the 
defendants'  tubes  were  made,  states  that  when  the  compound 
of  glue  and  glycerine  is  to  be  applied  directly  to  the  surface 
of  the  intestine,  it  is  to  consist  of  equal  parts  of  glue  and 
glycerine,  "but  that,  when  it  is  to  be  applied  to  a  braided 
cotton  covering,  which  covers  the  spiral  wire  coil  which  gives 
form  to  the  tube,  to  render  that  impervious,  the  relative  pro- 
portions should  be  about  two-fifths  glycerine  to  three-fifths 
glue,  and  that  the  glue  may  be  in  still  greater  excess  accord- 
ing to  the  consistency  required  by  the  nature  of  the  fabric. 
The  reason  for  this  is  shown  to  be,  that  the  pores  of  the  in- 
testine are  finer  than  the  pores  of  the  cotton  covering,  and, 
therefore,  require  less  glue  in  the  compound  to  ensure  an 
unbroken  continuity  in  the  film,  when  applied  and  set.  Now, 
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if  the  defendants  nse  the  film  of  glue  and  glycerine,  they  do 
not  infringe  the  patent  any  the  less  because  they  use,  in  place 
of  a  foundation  of  cloth,  or  rubber,  or  other  gum,  a  founda- 
tion of  intestine,  which  is  the  equivalent,  in  law  and  in  fact, 
of  the  cloth,  or  rubber,  or  other  gum,  although  of  closer  tex- 
ture, and  so  requiring  a  less  proportion  of  glue  than  is  named 
in  the  patent.  Nor  do  they  the  less  infringe  because  the 
glycerine,  in  addition  to  keeping  the  glue  flexible,  keeps  the 
intestine,  also,  flexible.  Tlfe  compound  of  glue  and  glycerine 
is  used,  and,  inasmuch  as  the  glue  is,  in  &ct,  impervious  to 
gas,  and  its  imperviousness  is  preserved,  under  flexure,  by  the 
presence  of  the  glycerine,  the  compound  is  used  by  the  de- 
fendants for  the  same  purpose  specified  in  the  plaintifls' 
patent,  namely,  to  made  the  tube  impervious  to  gas  under 
flexure.  The  glue  acts  to  prevent  the  gas  firom  penetrating. 
It  must  so  act,  from  its  nature.  So  acting  and  being  used,  it 
must  be  held  to  be  used  for  the  purpose  of  so  acting,  not- 
withstanding it  may  also  act  to  prevent  the  glycerine  from 
being  so  limpid  as  to  run  away.  The  glycerine  acts  to 
moisten  the  glue,  and  keep  it  from  cracking,  and  thus  leaking 
under  flexure.  It  must  so  act  from  its  nature.  So  acting 
and  being  used,  it  must  be  held  to  be  used  for  the  purpose  of 
so  acting,  notwithstanding  it  may,  in  addition,  act  to  moisten 
the  intestine,  and  keep  it  also  from  cracking,  and  thus  leak- 
ing under  flexure.  It  is  entirely  clear  that  the  defendants' 
tubes  made  of  intestines,  with  the  use  of  glue  and  glycerine, 
are  an  infringement  of  the  plaintiffs'  patent. 

Taylor's  invention  was  completed  as  early  ds  the  flrst 
part  of  November,  1864.  •  The  patent  was  applied  for  Jan- 
uary 16th,  1865,  the  specification  having  been  sworn  to 
January  lith,  1865.  Neither  Eeed  nor  Heed  and  Hoxsie 
made  a  successful  flexible  tube,  coated  with  glue  and  glyce- 
rine, until  the  early  part  of  1865.  Taylor  may  have  started 
later  in  his  experiments  towards  the  invention  than  either 
Reed  or  Heed  and  Hoxsie  did,  but  he  arrived  first  at  the 
goal,  and  first  made  the  completed  successful  invention,  and 
followed  it  up  by  his  patent.  In  the  race  of  diligence,  he 
must  be  held  to  be  the  first  inventor. 
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As  to  the  tabing  of  the  Brockedon  and  Hancock  patent, 
it  is  clear,  from  that  patent  and  the  evidence,  that  it  was  not 
intended  for  gas  tnbing,  and  that  it  could  not  have  been  flex- 
ible gas-tight  tubing;  and  it  is  more  than  doubtful  whether  it 
would  have  been  gas-tight,  even  though  not  submitted  to 
flexure. 

There  must  be  a  decree  for  the  plaintiff  for  a  perpetual 
injunction,  and  an  account,  but  without  costs!  {Tuck  v. 
JSramhiUj  before  cited ;  Act  of  Mwrch  3rf,  1837,  §§  7,  9, 
5  U.  S.  Stat,  at  Large,  193,  194 ;  Act  of  July  8thy  1870, 
§§  54,  60,  111,  16  U.  S.  Stat,  at  Large,  206,  207,  216.) 

Charles  M.  KeUer  and  Charles  JB.  Blake,  for  the  plaintiff. 

Oeorge  Giffard,  for  the  defendants. 


MiLo  M.  Belding  and  oth&rs 
Phineas  W.  Turner.     In  Eqihtt. 

The  owners  of  a  patent^  for  a  gross  sum,  liceDsed,  in  writing,  H.  <k  Co.,  to  use 
the  invention  to  make  not  exceeding  so  much  silk  per  week,  during  the  term 
of  the  patent.  At  that  time,  the  firm  of  H.  <fc  Co.  consisted  of  Q.  and  L. 
Afterwards,  L.  assigned  to  H.  all  his  interest  in  the  assets  o7  H.  <&  Co.,  and 
H.  continued  the  use  of  the  invention:  Hdd,  on  a  motion  for  ar  preliminary 
injunction,  on  a  bill  filed  by  plaintiffs,  one  of  whom  was  one  of  the  licensers 
to  H.  A  Co.,  to  restrain  the  use  of  the  inyention  by  H.,  that  such  injunction 
ought  not  to  be  g^nted. 

(Before  Shifmak,  J.,  Connecticut,  April  20th,  1871.) 

Shifhan,  J.    This  is  a  motion  for  a  preliminary  injunc- 
tion, founded  upon  an  ordinary  bill  in  equity,  seeking  to 

restrain  an  alleged  infringement  of  the  plaintiffs'  patent,  and 
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to  obtain  an  account,  together  with  accompanying  affidavits. 
That  the  device  covereil  by  the  plaintiffs'  patent  is  in  nse  in 
the  defendant's  manufacturing  establishment,  with  his  con- 
sent, is  not  denied.  He  seeks  to  justify  that  use  by  the  fol- 
lowing facts : 

On  the  3d  of  February,  1866,  the  then  owners  of  the 
patent  in  question  executed  a  written  instrument  under  seal, 
which,  after  reciting  the  issue  of  the  patent  to  the  inventors 
thereof,  and  that  "Messrs.  Howarth  &  Co.,  of  Hoboken, 
State  of  New  Jersey,  are  desirous  of  acfjuiring  a  license  to 
use  said  invention  to  a  limited  extent,"  proceeds  as  follows : 
"Now  this  indenture  witnesseth,  that,  for  and  in  considera- 
tion of  the  sum  of  one  thousand  dollars  to  us  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  we  hereby 
grant  UDto  the  said  Howarth  &  Co.  the  right  to  use  the 
aforesaid  invention  for  the  purpose  of  manufacturing  a  quan- 
tity of  silk,  not  exceeding  one  hundred  (100)  pounds  per 
week,  during  the  term  for  which  said  letters  patent  are  grant- 
ed." At  the  time  this  instrument  was  executed,  the  firm  of 
Ho.warth  &  Co.  consisted  of  Horatio  Howarth  and  Ann  E. 
Leigh.  On  the  3d  of  September,  1867,  the  firm  of  Howarth 
&  Go.  was  dissolved  by  mutual  consent,  Leigh  assigning  all 
her  interest  in  the  assets  of  the  firm,  of  every  kind,  to  How- 
arth, and  the  latter  paying  a  consideration  therefor,  and  also 
assuming  all  the  debts  and  liabilities  of  the  firm.  On  the 
27th  of  March,  1869,  Howarth  entered  into  an  arrangement 
with  the  defendant,  by  which  the  former  agreed  to  transport 
the  machine  used  for  the  manufacture  of  silk  under  the 
license,  to  the  manufacturing  establishment  of  the  defendant, 
in  Hebron,  Connecticut,  where  it  was  to  be  run  by  Howarth, 
in  the  manufacture  of  the  quantity  of  silk  named  in  the 
license,  the  defendant  to  famish  water-power,  pay  certain 
expenses,  and  a  prescribed  tariff,  and  comply  with  certain 
other  conditions  not  necessary  to  mention.  The  question 
now  is,  whether  the  use  of  the  machine  under  these  circum- 
stances should  be  arrested  on  this  motion.  1 

The  plaintiffs  contend,  that,  as  the  license  is  not  in  terms 
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asBignable,  it  conferred  a  persopal  privilege  only,  and  that 
upon  Howarth  &  Co.  They  insist,  that  the  dissolution  of 
the  firm  and  the  withdrawal  of  Leigh  extinguished  the 
license.  A  Court  of  equity  T^ould  give  such  an  interpreta- 
tion to  this  instrument  only  when  compelled  to  do  so  by  the 
unbending  and  imperative  rules  of  construction.  In  the  first 
place,  it  is  entirely  obvious,  that  it  was  of  no  importance  to 
the  licensers  whether  the  privilege  granted  by  them  should 
enure  to  the  benefit  of  a  firm  consisting  of  two  or  more  per- 
sons, or  should  be  enjoyed  by  one  only.  The  privilege 
granted  was  specific — to  use  the  invention  to  the  extent  of 
manufacturing  one  hundred  pounds  of  silk  per  week  during 
the  life  of  the  patent.  For  this  the  licensers  received  a  given 
sum  in  advance,  covering  the  whole  period  of  time.  The 
license  contains  no  limitation  of  time  or  place,  but  only  of 
quantity. 

But  it  is  is  said  that  there  is  ab  implied  limitation  to  per- 
sons— ^that  the  privilege  can  only  be  enjoyed  by  Howarth  & 
Co.,  as  the  grant  was  to  them  only.  This  is  a  very  narrow 
interpretation,  by  which  the  construction  of  the  instrument  is 
made  to  hinge  on  a  name.  By  such  a  construction,  the  privi- 
lege would  not  have  been  defeated  had  new  partners  been 
admitted  to  the  firm,  provided  the  name  had  remained  un- 
changed. Nor  would  the  withdrawal  of  one  of  the  two 
partners  composing  the  .firm  at  the  time  the  license  was 
granted,  have  had  such  an  efiect,  provided  the  remaining 
member  had  chosen  to  carry  on  the  business  under  the  old 
name  of  Howarth  &  Co.  For,  it  will  be  noticed,  that  the  in- 
strument does  not  prescribe  or  limit  the  number  of  partners 
which  shall  compose  the  firm  of  Howarth  &  Co.,  by  setting 
out  their  individual  names.  The  instrument,  therefore,  fur- 
nishes no  evidence  that  the  grantors  intended  that  the  privi- 
lege conferred  by  the  license  should  be  enjoyed  by  the  exact 
number  and  identical  persons  of  which  the  firm  of  Howarth 
&  Co.  was  then  composed.  There  was  nothing  in  the  nature 
of  the  privilege  to  lead  the  owners  of  the  patent  to  call  for,  or 
contemplate,  such  a  precise  and  rigid  limitation  of  the  grant; 
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They  knew  perfectly  well,  in  view  of  the  instability  of  hnman 
affairs,  that  this  firm  might  be  changed  or  dissolved  in  a  short 
time,  and  yet  they  took  a  consideration  co-extensive  with  the 
whole  life  of  the  patent,  which  they  still  retain ;  and  one  of 
them  is  a  party  plaintiff  to  this  bill.  He,  at  least,  is  seeking 
to  deprive  a  party  of  a  privilege  for  which  he  undoubtedly 
paid  a  full  consideration. 

There  is  no  pretence  that  Howarth  is  using  the  invention 
in  any  manner  not  warranted  by  the  license,  except  what 
grows  out  of  the  fact  that  his  co-partner  has  withdrawn  from 
the  firm  and  relinquished  to  him  all  her  rights  therein.  As 
at  present  advised,  I  do  not  think  that  this  fact  operates  to 
deprive  him  of  all  rights  under  this  license.  At  all  events,  I 
entertain  sufficient  doubts  of  the  validity  of  the  plaintiffs' 
claim  to  lead  me  to  deny  this  motion  for  a  preliminary  in- 
junction. 

Charles  E,  Perkins,  for  the  plaintiffs. 

Ahin  P.  Hyde,  for  the  defendant. 


James  H.  Hoffman 

vs. 

Albert  Aronson  and  Joseph  N.  Aronson.    In  Equttt. 

The  re-iasned  letters  patent  granted  to  James  H.  HofEman,  July  26th,  1865,  on 
the  surrender  of  originfd  letters  patent  granted  to  him  January  24th,  1866, 
for  an  "  improyement  in  turn-down  enamelled  paper  oollars,"  are  valid. 

The  claim  of  such  re-issued  patent,  namely:  "The  new  article  of  manufacture, 
consisting  of  a  turn-down  or  folded  enamelled  paper  collar,  substantially 
as  described,"  is  not  a  claim  coTering  any  and  every  turned  down  or  folded 
collar  made  of  enamelled  paper,  without  reference  lo  the  structure  of  such 
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paper  as  enamelled  paper.  It  is  a  claim  to  the  collar  made  of  paper  enam- 
elled by  the  use  substantially  of  such  a  composition,  composed  of  such  in- 
gredients, and  applied  in  such  way,  as  the  specification  of  the  patent 
describes. 

The  patentee  haying  been  the  first  person  who  succeeded  in  making  the  proper 
enamelled  paper  out  of  which  to  make  a  folded  collar  having  the  qualities 
which  such  a  collar  must  have  if  made  of  enamelled  paper,  he  made  a  patent- 
able inyention,  which  was  not  the  mere  substitution  of  one  material  for  an* 
other,  in  the  manufacture  of  an  old  article,  although  folded  collars  had  before 
been  mode  of  linen,  muslin  and  non-enamelled  paper. 

Circumstances  stated  which  characterize  as  an  abortive  experiment  a  prior 
attempt  to  make  a  successful  folded  enamelled  paper  collar. 

The  specification  stated  that  the  coating  of  enamel  must  be  very  thin,  and  the 
paper  of  long  fibre  and  uniformly  flexible,  and  the  pores  of  the  paper  open  to 
the  degree  required  to  receive  the  enamelling  composition,  the  result  being 
that  the  composition  was  absorbed  by  the  paper,  and  the  coating  of  enamel 
was  80  thin,  and  the  union  between  it  and  the  paper  was  so  complete,  that  the 
fold  could  be  made  without  breaking  or  crumbling  the  enamel.  The  specifi- 
cation stated  the  preferred  ingredients  of  the  composition  to  be  blanc  &[.  and 
white  wax,  with  a  trace  of  ultramarine,  for  tint  The  defendant  used  one 
enamel  made  of  blanc  fix,  glue,  wax  and  soap,  and  another  made  of  satin 
white,  glue,  stearine  and  alum.  The  satin  white  produced  the  same  effect,  in 
the  same  way,  as  the  blnnc  fix,  and  the  stearine  produced  the  same  effect,  in 
the  same  way,  as  the  wax.  The  defendant's  paper  was  of  sufficient  length  of 
fibre  and  flexibility  to  answer  the  purpose  and  admit  of  the  fold  in  the  collar, 
and,  in  the  defendant's  collars,  the  coating  of  enamel  was  very  thin,  and  was 
incorporated  with  the  fibres  of  the  paper.  The  defendant's  paper  was  made 
with  its  pores  sufiiciently  open,  so  as  not  to  require  to  be  steamed,  to  open 
the  pores,  while  the  specification  of  the  patent  directed  the  paper  to  be 
steamed,  so  as  to  open  its  pores  to  the  degree  required.  The  specification  did 
not  speak  of  using  glue  in  the  composition,  but  it  was  shown  that  the  use  of 
glue  was  a  matter  of  judgment  in  the  skilled  workman,  depending  on  the 
quantity  of  sizing  in  the  paper  as  made  at  the  mill :  Beldf  that  the  defendant 
had  infringed  the  patent. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  April  24th,  1871.) 

Blatchfobd,  J.  This  suit  is  founded  on  reissued  letters 
patent  of  the  United  States  granted  to  the  plaintiflf,  July 
25th,  1865,  on  the  surrender  of  original  letters  patent  granted 
to  him,  January  24:th,  1865,  for  an  "  improvement  in  turn- 
down enamelled  paper  collars."  The  specification  of  the 
patent  says:  "Ever  since  the  first  introduction  of  turned 
down  paper  collars  as  an  article  of  usual  wear,  it  has  been 
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attempted  by  many  persons  to  make  them  with  an  enamelled 
surface,  but  until  my  invention  such  attempts  have  failed. 
All  such  prior  attempts,  like  my  own  early  efforts,  failed,  for 
the  reason  that  they  attempted  to  make  collars  from  paper 
which  was  enamelled  for,  or  prepared  as  if  intended  for,  the 
uses  for  which  enamelled  paper  was  usually  employed ;  and 
from  this  it  always  resulted,  that  the  enamel,  and  sometimes 
both  the  enamel  and  paper,  was  cracked  or  broken  in  making 
the  fold.  The  error  which  led  to  all  «uch  failures,  was  in 
attempting  to  use  for  a  new  purpose  a  material  suitably  pre- 
pared for  an  entirely  different  purpose.  In  the  course  of  my 
experiments,  I  discovered  that  it  was  in  vain  to  attempt  to 
make  the  required  fold  for  a  turned  down  collar,  in  paper 
enamelled  for  other  purposes  which  do  not  require  the  mak- 
ing of  folds.  Ko  amount  of  care  in  folding,  and  no  appli- 
ances could  be  devised,  that  could  prevent  the  enamelled 
surface  from  breaking  at  the  fold.  After  making  many  un- 
successful efforts,  and  the  trial  of  various  compositions  for 
producing  the  enamelled  surface,  none  of  which  would  stretch 
sufficiently  to  admit  of  making  the  required  fold,  I  finally 
discovered  that  the  desired  result  wpuld  be  obtained  by  mak- 
ing the  coating  of  enamel  very  thin,  and  much  thinner  than 
had  ever  before  been  applied  in  making  enamelled  paper, 
and  making  or  selecting  for  the  purpose  paper  made  of  pulp 
having  a  very  long  fibre,  and  by  preference  obtained  from 
linen  rags.  In  the  manufacture  of  the  paper  from  which  I 
make  my  improved  collars,  I  am  careful  not  to  reduce  the 
linen  stock  to  a  finer  pulp  than  is  absolutely  necessary  for 
paper  of  the  thickness  required,  that  the  fibres  may  remain 
long  and  the  body  of  the  paper  be  uniformly  flexible ;  or, 
I  am  careful  to  purchase,  for  my  manufacture,  linen  paper 
having  these  characteristics,  namely,  a  long  fibre  and  uniform 
fiexibility.  Taking  paper  so  made,  I  moisten  and  steam  it 
until  all  its  pores  or  spaces  between  its  fibres  are  opened  to 
the  degree  required  to  receive  the  composition,  which  con- 
stitutes the  enamel  of  the  collar  when  finished.  The  com- 
position I  prefer  for  this  purpose,  consists  of  about  four  parts 
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of  blanc  fix,  one  part  of  white  wax,  and  a  trace  of  ultra- 
marine, to  give  the  required  tint.  The  blanc  fix  being  di- 
gested, (like  the  ultramarine,)  in  hot  water,  and  the  white 
wax  being  melted,  are  mixed  in  about  these  proportions,  and 
stirred  thoroughly  together,  until  the  wax  is  intimately  in- 
corporated with  the  other  materials,  and  the  whole  reduced 
to  a  thin  homogeneous  paste,  which  is  now  applied  warm  to 
the  surface  of  the  steamed  paper,  by  a  brush,  or  by  coating  a 
warm  metal  plate,  and  then  laying  the  paper,  sheet  by  sheet, 
upon  the  plate,  and  then  letting  the  composition  be  taken  up 
by  absorption  from  the  surface  of  the  plate.  Great  care  must 
be  observed  to  put  on  the  coating  of  composition  so  thin, 
that  it  will  simply  cover  the  surface  of  the  paper,  and,  for 
that  reason,  I  prefer  to  apply  the  thin  coat  of  composition 
witli  a  brush  to  the  surface  of  the  metal  plate,  from  which  it 
is  then  absorbed  by  the  paper,  although  it  may  be  applied 
directly  to  the  paper  with  a  brush.  After  the  paper  has  been 
thus  coated,  it  is  passed  between  polished  heated  rollers 
under  considerable  pressure,  by  which  the  composition  is 
caused  to  adhere  firmly  to  the  paper,  and  the  outer  surfece 
highly  polished.  From  paper  thus  prepared,  the  coUars  are 
cut  to  the  required  form,  for  ladies  or  gentlemen,  and  then 
folded  or  turned  down.  The  union  of  the  composition  and 
the  paper  is  so  complete,  and  the  coating  of  composition  so 
thin,  that  the  fold  can  be  made  without  breaking  or  crumb- 
ling the  enamel — a  result  never  obtained  before  my  said  inven- 
tion. The  collars  can  be  embossed,  or  punched,  or  printed, 
as  desired,  as  the  surface  so  enamelled  will  receive,  without 
injury,  any  desired  style  of  ornament  or  finish."  The  claim 
is :  "  The  new  article  of  manufacture,  consisting  of  a  turn- 
down or  folded  enamelled  paper  collar,  substantially  as 
described." 

The  biU  charges,  as  an  infringement,  that  the  defendants 
have  made  and  sold  collars  made  and  manufactured  upon  the 
plan  described  and  claimed  in  the  patent. 

The  answer  denies  that  the  patent  is  valid,  or  that  it  secures 
to  the  plaintiff  any  right  to  prevent  the  defendants  from  mak- 
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ing  or  selling  the  particular  kind  of  paper  collars  made  and 
sold  by  them,  for  these  reasons :  (1.)  That,  as  matter  of  fact, 
a  turn-down  collar,  made  of  linen,  mnslin,  or  paper,  was  an 
old  article  before  the  date  of  the  plaintiff's  invention ;  and 
that,  if  the  plaintiff  was  the  first  person  who  ever  made  turn- 
down or  folded  collars  of  enamelled  paper,  such  substitution 
of  one  material  for  another  in  the  manufacture  of  an  old  arti- 
cle, will  not  support  a  patent  for  a  new  article  of  manufacture, 
as  claimed  in  the  plaintiff's  patent ;  (2.)  That  the  patent  con- 
tains a  false  suggestion  in  a  matter  of  fact,  namely,  that  the 
state  of  the  art  of  making  enamelled  paper  prior  to  the  plain- 
tiff's invention  was  such  that  none  of  the  previously  known 
processes  of  preparing  enamelled  paper  would  admit  of  mak- 
ing an  enamelled  surface  that  would  not  break  in  folding ; 
whereas,  prior  to  the  plaintiff's  invention,  the  art  of  making 
enamelled  paper  embraced  many  known  processes  of  manu- 
facture, whereby,  without  any  invention,  in  fact  or  in  law,  and 
by  methods  well  known  and  practised  by  those  skilled  in  the 
art,  an  enamelled  paper  could  be  prepared  fit  to  be  used  in 
the  manufacture  of  turn-down  or  folded  paper  collars,  and 
capable  of  folding  without  breaking  the  enamelled  surface  at 
the  fold;  The  answer  avers,  therefore,  as  matter  of  law,  that 
the  patent  cannot  be  supported  as  covering  a  new  article  of 
manufacture,  because  the  material  of  which  such  new  article 
is,  in  the  patent,  described  to  be  made,  namely,  an  enamelled 
paper  capable  of  folding,  without  breaking  the  enamelled  sur- 
face at  the  fold,  could  be  made  without  invention,  by  the  ap- 
plication of  processes  well  known  in  the  previous  art  of  enam- 
elling papers. 

The  answer  also  sets  up  that  one  Lindley  M.  Crane,  in 
1863,  at  Ballston  Spa,  New  York,  and  at  Troy,  New  York, 
practised  the  same  process  of  manufacturing  turn-down  enam- 
elled paper  collars  that  is  described  and  claimed  in  the  plain- 
tiff's patent,  and  made  and  exhibited  to  others  turn-down 
enamelled  paper  collars  of  enamelled  paper  that  did  not  break 
at  the  fold  when  folded  in  the  process  of  forming  the  collar. 

The  answer  avers  that  the  defendants  are  manufacturers 
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and  venders  of  tnm-down  paper  collars,  by  a  process  of  man- 
ufacture known  as  the  linen  finish,  and  essentially  unlike  the 
plan  of  manufacture  described  and  claimed  in  the  plaintiff's 
patent,  and  that  they  have  not  infringed  that  patent. 

The  specification  sets  forth,  as  the  essence  of  the  plaintiff's 
invention,  that  he  has  discovered  the  method  of  producing  a 
properly  enamelled  paper  out  of  which  to  make  a  turn-down 
paper  collar,  wholly  of  enamelled  paper,  by  putting  the  proper 
enamel  on  the  proper  paper,  in  the  proper  way,  so  as  to  enable 
the  fold  to  be  made  without  cracking  or  breaking  the  enamel 
or  the  paper.  The  specification  speaks  of  paper  collars  as  old, 
and  of  turn-down  paper  collars  as  old,  but  the  new  thing  is  a 
turn-down  collar  practically  and  successfully  made  of  enamel- 
led paper.  The  reason  why  the  prior  attempts  to  make  such 
a  collar  failed,  is  pointed  out.  The  enamelled  paper  used  was 
not  proper  enamelled  paper  for  the  purpose,  and,  therefore,  the 
enamel  always  cracked  or  broke  in  making  the  fold,  and  some- 
times the  paper  also  did  so.  The  enamelled  paper  used  was 
not  suitable  for  the  new  purpose,  but  was  suitable  only  for  the 
purpose  had  in  view  when  such  enamelled  paper  was  made, 
vhich  was  not  the  purpose  of  making  therefrom  turn-down 
collars  which  required  to  be  folded  in  the  manner  in  which 
such  collars  are  folded.  The  specification  then  states,  that 
the  plaintiff  made  many  unsuccessful  experiments  to  produce 
the  enamelled  surface  required,  and  at  length  discovered,  that 
the  coating  of  enamel  must  be  made  very  thin,  and  much 
thinner  than  had  ever  before  been  applied  in  making  enamel- 
led paper ;  that  the  paper  must  be  a  paper  of  long  fibre,  and, 
therefore,  uniformly  fiexible  in  its  body  ;  and  that  the  pores  of 
the  paper  must  be  open  to  the  degree  required  to  receive  the 
composition  constituting  the  enamel.  The  composition  is  ab- 
sorbed by  the  paper,  and  the  union  between  it  and  the  paper 
is  so  complete,  and  the  coating  of  composition  is  so  thin,  that 
the  fold  can  be  made  without  breaking  or  crumbling  the 
enamel.  This  result,  the  specification  avers,  was  not  ob- 
tained before  the  plaintiff's  invention.  The  constitution  of  the 
enamelling  composition,  which  the  patentee  says  he  prefers, 
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is  given.  It  consists  of  about  four  parts  of  blanc  fix  and  one 
part  of  white  wax,  and  a  trace  of  ultramarine,  to  give  the  re- 
quired tint.  They  are  to  be  mixed  into  a  paste,  which  is  to 
be  applied  to  the  surface  of  the  paper,  and  made  to  adhere 
firmly  to  it. 

The  defendants'  enamelled  paper,  out  of  which  their  col- 
lars have  been  made,  was  at  first  made  by  using  a  composition 
of  blanc  fix,  glue,  wax,  and  soap.  More  recently  the  compo- 
sition has  been  made  of  satin  white,  glue,  stearine,  and  alum. 

Much  discussion  was  had,  on  the  argument,  as  to  the  proper 
construction  of  the  claim  of  the  plaintiff's  patent.  This 
patent  came  before  me  for  consideration  in  the  case  of  Soff- 
mam,  v.  SiAefel,  (7  Blatchf.  G.  C.  R.,  68.)  I  then  said :  "  The 
evidence  shows,  that  the  plaintiff  was  the  first  person  who 
successfully  made  a  turned  down  or  folded  collar  wholly  of 
paper  with  an  enamelled  surface.  The  enamelled  paper 
known  prior  to  the  making  by  him  of  the  invention  covered 
by  his  re-issued  patent,  was  unsuitable  for  the  making  of  a 
turned  down  or  folded  collar  wholly  of  paper.  The  fact  that 
such  a  collar  was  not  known  as  a  practical  thing  before  the 
plaintiff  made  it,  would  naturally  lead  to  the  conclusion  that 
the  proper  enamelled  paper  was  not  made  until  the  plaintiff 
made  it,  because,  if  the  paper  had  been  known,  the  use  of  it 
for  the  collar  was  sufficiently  obvious.  Finding  no  proper 
enamelled  paper  ready  to  his  hand,  the  plaintiff  e3q)erimented 
for  some  time  to  produce  it,  and  at.  length  succeeded,  and  the 
making  of  the  collar  followed.  As  the  plaintiff  invented  the 
proper  mode  of  enamelling  the  proper  quality  of  paper  to 
enable  a  turned  down  or  folded  collar  to  be  made  wholly  of 
paper,  without  any  danger  of  crumbling  or  breaking  the 
enamel  by  the  operation  of  folding,  the  collar  made  firom 
such  enamelled  paper  was  a  new  article  of  manufacture,  and 
the  claim  to  ^  the  new  article  of  manufacture,  consisting  of  a 
turned  down  or  folded  enamelled  paper  collar,  substantially 
as  described,'  is  valid."  In  that  case,  the  infringement  of  the 
patent  was  not  disputed.  The  views  I  then  expressed  have 
only  been  confirmed  by  the  evidence  developed  in  this  case. 
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Bat  there  is  nothing  in  those  views  which  countenances  the 
idea  that  the  patent  is  to  be  construed  as  claiming  any  and 
every  turned  down  or  folded  collar  made  of  enamelled 
paper,  without  reference  i;o  the  structure  of  such  paper  as 
enamelled  paper.  The  claim  is  to  the  collar  made  of  such 
enamelled  paper,  that  is,  such  paper  and  so  enamelled — 
enamelled  by  the  use  substantially  of  such  a  composition, 
composed  of  such  ingredients,  and  applied  in  such  way — as 
the  plaintiff  describes.  On  thi&  construction  of  the  claim, 
the  patent  must  be  tested  as  to  its  novelty  and  validity,  and 
,the  question  of  its  infringemeut  must  be  decided. 

In  this  view,  there  is  no  force  in  the  objection  taken  in 
the  answer,  that  the  patent  cannot  be  sustained,  because  the 
plaintiff  has  done  nothing  except  to  substitute,  in  making  a 
turn-down  or  folded  collar,  enamelled  paper  as  a  material,  in 
place  of  linen,  muslin,  or  non-enamelled  paper.  The  evidence 
is  very  full  and  clear  that  the  plaintiff  was  the  first  person 
who  succeeded  in  making  the  proper  enamelled  paper  out  of 
which  to  make  a  folded  collar  having  the  qualities  which 
such  a  collar  must  have  if  made  of  enamelled  paper.  He 
experimented  for  some  time  to  produce  such  paper.  Other 
persons  experimented  to  produce  it  and  failed.  It  did  not 
before  exist.  He  created  what  is,  in  the  eye  of  the  patent 
law,  a  new  material.  It  is  shown  to  be  the  only  material 
suitable  for  making  a  folded  coUar^of  enamelled  paper.  It  is 
true  that  paper  existed  before,  and  enamel  existed  before, 
and  enamelled  paper  existed  before,  and  every  ingredient  the 
plaintiff  used  in  his  composition  existed  before,  and  a  com- 
position composed  of  the  ingredients  he  used  in  his  composi- 
tion existed  before,  and  paper  had  before  been  enamelled  by 
coating  its  surface  with  an  enamelling  adhesive  composition. 
Yet  the  plaintiff  made  an  invention,  and  a  highly  useful  one, 
and  he  clearly  describes  it  in  his  specification.  That  inven- 
tion was  not  the  mere  substitution  of  one  material  for  another, 
in  the  manufiicture  of  an  old  article.  In  view  of  the  evidence 
as  to  the  state  of  the  art,  it  required  invention,  and  involved 
the  exercise  of  invention,  to  make  an  enamelled  paper  suit* 
able  for  a  folded  collar. 
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The  evidence  as  to  what  Crane  did  shows,  at  most,  an 
abortive  experiment.  The  collars  he  made,  and  had  made, 
have  disappeared,  the  enamelled  paper  used  to  make  them 
has  disappeared,  the  name  of  its  enameller  is  unknown,  the 
process  by  which  it  was  made  is  not  stated,  its  structure  is  not 
described,  and  the  circumstances  attending  the  making  of  the 
collars,  according  to  the  evidence  of  Crane  and  Frisbie,  were 
such  that,  in  view  of  the  recognized  importance  at  the  time, 
as  shown,  of  the  production  by  paper  collar  manufacturers  of 
a  successful  folded  enamelled  paper  collar,  if  Crane  had  pro- 
duced one,  the  persons  to  whom  he  refers  as  having  seen  the» 
collars  he  made  and  the  enamelled  paper  he  had,  would  never 
have  suffered  so  valuable  an  invention  to  be  lost.  It  was  not 
followed  up,  and  the  world  was  no  wiser  because  of  it. 
Crane  himself  afterwards  became  a  licensee  under  the  plain- 
tiff's patent. 

It  is  claimed  that  the  defendants  have  not  infringed  the 
patent  of  the  plaintiff.  But  the  defence  on  this  point  fails. 
The  enamelled  paper  they  have  used  to  make  their  collars  is 
substantially  the  same  article  as  that  described  in  the  patent, 
whether  made  with  a  composition  of  blanc  fix,  glue,  wax  and' 
soap,  or  with  a  composition  of  satin  white,  glue,  stearine  and 
alum.  It  is  shown  that  the  satin  white  was  substituted  for 
the  blanc  fix ;  that  blanc  fix  and  satin  white  are  both  used  for 
the  same  purpose  and  produce  the  same  effect,  in  the  same 
way,  in  the  composition,  namely,  to  give  color  and  body  to 
the  coating,  and  are  equivalents  for  each  other  in  the  composi- 
tion ;  and  that  wax  and  stearine  are  both  used  for  the  same 
purpose  and  produce  the  same  effect,  in  the  same  way,  in  the 
composition,  namely,  to  give  a  gloss  to  the  coating,  and  are 
equivalents  for  each  other  in  the  composition.* 

The  paper  used  by  the  defendants  is  of  sufficient  length  of 
fibre,  and  consequent  flexibility,  to  answer  the  purpose  and 
admit  of  the  fold  in  the  collar.  Johnston,  one  of  the  wit- 
nesses for  the  defendants,  says,  that,  in  order  to  prevent  the 
paper  or  the  enamel  from  breaking  at  the  fold,  it  is  the  most 
desirable  point  of  all,  as  a  requisite,  to  have  the  paper  of  a 
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sufficient  length  of  fibre,  and  to  have  the  mixture  applied  in 
a  sufficiently  dilute  condition.' 

The  testimony  shows,  in  accordance  with  the  language  of 
the  specification,  that,  in  order  to  enable  a  suitable  paper  to 
be  enamelled  with  any  composition,  so  as  to  make  a  success- 
ful turned  down  enamelled  paper  collar,  the  enamel  must  be 
applied  thin,  and  must  be  so  applied  as  to  be  incorporated 
with  the  fibres  of  the  paper.     These  features  are  made  promi- 
nent in  the  specification.     The  thinness  of  the  coat  is  spoken 
of  at  four  places.     The  incorporation  of  the  enamel  with  the 
.fibres  of  the  paper  is  insisted  on,  in  the  direction  that  the 
spaces  between  the  fibres  shall  be  open  to  the  degree  required 
to  receive  the  composition,  and  in  the  statement  that  there  is 
a  complete  union  of  the  composition  and  the  paper,  and  that 
the  composition  is  absorbed  by  the  paper.    It  is  shown,  by 
the  evidence,  that  the  paper  used  to  make  turn-down  enam- 
elled paper  collars  is  much  heavier  and  thicker  than  the 
enamelled  paper  used  for  other  purposes  before  the  plaintifPs 
invention;  that  an  enamel  of  a  given  thickness  on  a  light 
paper  will  not  break  in  folding  the  paper,  when  an  enamel  of 
the  same  thickness  on  a  heavier  and  thicker  paper  will  break 
in  folding  the  paper,  unless  the  enamel  be  incorporated,  ac- 
cording to  the  plaintiffs  invention,  with  the  fibres  of  the 
paper  and  the  external  coating  of  it  left  very  thin ;  and  that, 
by  such  mode  of  enamelling,  there  is  no  more  liability  to  have 
the  enamel  crack  with  a  thick  paper,  such  as  is  required  for  a 
folded  collar,  than  with  a  thin  paper,  whereas,  in  the  former 
mode  of  enamelling,  of  simply  coating  the  surface  of  the 
paper,  the  enamel  would  break  the  more  easily  in  folding,  as 
the  paper  used  was  the  thicker.   The  proof  shows,  that,  in  the 
defendants'  collars,  the  coating  of  enamel  is  very  thin,  and  is 
incorporated  with  the  fibres  of  the  paper.    Such  fibres  were, 
before  the  enamel  was  applied,  open,  in  the  language  of  the 
specification,  to  the  degree  required  to  receive  the  composi- 
tion. 

Much  stress  is  laid  by  the  defendants  on  the  suggestion 
that  they  do  not  steam  their  paper ;  that  the  plaintifif,  in  his 
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specification,  states  that  he  moistens  and  steams  his  paper 
"  until  all  its  pores  or  spaces  between  its  fibres  are  opened  to 
the  degree  required  to  receive  the  composition ;"  and  that, 
therefore,  there  is  no  infringement  of  the  patent.  It  would 
naturally  occur  to  any  one,  that  if,  in  the  defendants'  collar 
paper,  the  composition  is  incorporated  with  the  fibres  bf  the 
paper,  such  composition  must  have  reached  the  spaces  be- 
tween the  fibres  because  such  spaces  were  open  to  receive  it ; 
that,  in  making  paper  for  collar  paper,  where  the  pores  are 
required  to  be  open  to  receive  §uch  composition,  it  would  be 
easier  and  more  economical  to  leave  the  pores  open  in  manufac- 
turing the  paper,  than  to  fill  them  up  only  to  have  them  opened 
again  by  steaming  the  paper ;  that,  if  the  patent  directs  steam- 
ing to  be  done  to  open  the  pores,  setting  forth  the  opening  of 
the  pores  to  be  necessary,  and  setting  forth  why  it  is  neces- 
sary, it  is  because  it  assumes  the  paper  treated  to  be  paper 
with  its  pores  closed ;  that  it  is  probable  that  all  the  paper 
"of  the  thickness  required,"  as  the  specification  says,  for 
folded  collars,  known  at  the  time  the  patentee  made  his 
specification,  was  made  with  its  pores  closed ;  that  it  is  also 
probable  that,  since  his  invention,  paper  of  the  thickness  re- 
quired is  made  with  its  pores  open ;  and  that,  therefore,  the 
question  of  steaming  the  paper  has  relation  properly  only  to 
the  question  whether,  the  pores  of  the  paper  are  sufficiently 
open  without  going  through  the  process  of  steaming  the 
paper.    And  such  is  the  result  of  the  evidence. 

It  is  also  urged,  for  the  defendants,  that  they  do  not  infringe 
because  they  use  glue  in  their  composition,  and  the  patent 
does  not  speak  of  glue.  Much  testimony  was  taken,  on  the 
part  of  the  defendants,  to  show  that  enamelled  paper  for  folded 
collars  could  not  be  successfully  and  practically  made,  accord- 
ing to  the  description  in  the  plaintiff's  specification,  without 
the  use  of  glue.  But  this  testimony  was  met  and  overthrown, 
and  the  counsel  for  the  defendants  admitted,  on  the  hearing, 
that  the  plaintiff  had  proved,  with  very  great  precision  and 
beyond  a  peradventure,  that  his  method  of  preparing  the 
enamelled  paper,  as  laid  down  in  his  specification,  could  be, 


APRIL,   ISIh  '  335 


Hofiman  v.  Aronson. 


and  was,  carried  on  snccessfnllj,  without  the  nse.  of  glue  in 
the  enamelling  composition.  This  subject  of  the  use  of  glue 
in  the  composition  has  a  connection  with  the  question  of  the 
openness  of  the  pores  of  the  paper,  and  with  the  question  of 
the  sizing  put  into  the  paper,  at  the  paper-mill,  in  making  it. 
Broadbent,  one  of  the  witnesses  for  the  defendants,  says,  that, 
in  enamelling  the  paper  for  folded  collars,  the  enamelling  com- 
position must  be  exactly  prepared  to  meet  the  condition  of 
the  paper ;  that  paper  may  be  slack  sized  at  the  mill,  and  may 
not  have  any  sizing  in  it  at  all ;  and  that,  in  that  case,  it  will 
require  glue,  or  some  such  substance,  in  the  enamelling  compo- 
sition, to  supply  the  want  of  sizing,  and  in  proper  proportions 
to  meet  the  condition.  Walther,  a  witness  for  the  plaintiff, 
says,  that  where  the  collar  paper  has  in  it  the  proper  quantity 
of  sizing,  it  is  steamed  to  open  the  pores,  and  no  glue  is  used 
in  the  composition  ;  that,  if  the  paper  is  deficient  in  sizing,  it 
is  either  sized  by  the  enameller  or  sizing  is  put  into  the  enam* 
elling  composition ;  that,  if  the  paper  is  well  sized,  as  all  col- 
lar paper,  if  properly  made,  should  be,  the  use  of  glue  is  not 
necessary  to  incorporate  the  composition  with  the  open  pores 
of  the  paper ;  that,  prior  to  the  plaintiff's  invention,  it  was 
part  of  the  state  of  the  art,  to  put  glue,  or  some  other  gluti- 
nous substance,  into  the  enamelling  composition,  when  the 
paper  was  deficient  in  sizing ;  and  that,  when  the  enamelled 
paper  for  the  folded  collars  was  first  made,  it  used  to  be  made 
with  sufficient  sizing.  The  use  of  the  glue  or  sizing  is  to 
ensure  the  firm  adhesion  of  the  coating  of  composition  to  the 
paper.  The  plaintiff  testifies,  that  at  the  time  he  made  his 
invention,  in  the  latter  part  of  1864,  the  collar  paper,  as  ftir- 
ished  by  the  paper-mills,  was  generally  much  better  sized  and 
more  highly  calendered  than  it  has  been  more  recently  and  is 
now ;  that,  as  a  general  thing,  it  is  not  now  as  well  made  in 
either  of  those  respects ;  that  any  enameller  would  know  how 
to  correct  the  absence  of  sufficient  sizing  in  the  paper  by  add- 
ing it 'to  the  composition;  and  that  that  was  part  of  the 
knowledge  of  the  enameller  when  the  plaintifl's  invention  was 
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made.  This  testimony  is  not  contradicted.  It  disposes  of  the 
objection  that  the  plaintiff's  specification  does  not  prescribe 
the  use  of  glue,  and  of  the  further  objection,  that  it  does  not 
direct  that  the  paper  shall  have  any  particular  degree  of  siz- 
ing. Those  are  matters  of  judgment  in  the  skilled  workman, 
to  whom  the  specification  is  addressed.  It  speaks  as  of  its 
date,  the  end  of  1864,  or  January,  1865,  and  in  reference  to 
collar  paper  as  then  in  the  market,  in  regard  to  sizing.  When 
such  collar  paper  is  used,  it  has  sufficient  sizing,  without  the 
use  of  glue  in  the  composition,  to  make  the  composition  ad- 
here firmly,  but,  because  it  is  so  sized,  itp  pores  are  closed  by 
the  sizing  and  require  to  be  artificially  opened.  If  the  paper 
is  made  with  deficient  sizing,  so  as  to  leave  its  pores  open  and 
make  steaming  unnecessary,  glue  must  be  added  to  the  composi- 
tion. The  plaintiff,  using  the  sized  paper  which,  on  the  evi- 
dence, must  be  held  to  be  the  paper  to  which  his  specification 
refers,  found  that,  if  he  opened  its  pores,  the  composition 
would  do  its  work  without  glue.  He,  therefore,  said  nothing 
about  glue.  But  every  enameller  knew  that  a  deficiency  of 
sizing  in  the  paper  was  to  be  supplied  by  putting  glue  into 
the  enamelling  composition.  The  defendants  create  such  de- 
ficiency of  sizing  so  as  to  get  open  pores  in  the  paper  without 
steaming  it,  and  then  supply  the  want  of  sizing  by  adding 
glue  to  the  composition.  This  is  an  invasion  of  the  patent 
under  the  guise  of  evading  it. 

That  the  plaintiff  applies  his  composition  warm,  and 
presses  the  coated  paper  between  heated  rollers,  as  stated  in 
his  specification,  are  minor  matters,  not  shown  to  be  of  the 
essence  of  the  invention.  They  do  not  affect  the  question  of 
infringement. 

The  fact  that  the  defendants  emboss  their  paper  collars 
with  what  is  called  the  linen  finish,  is  outside  of  the  subject 
involved  in  the  controversy.  The  plaintiff's  specification  says 
that  the  surface  enamelled  by  his  process  will  receive,  without 
injury,  any  desired  style  of  ornament  or  finish,  and  that  the 
collars  can  be  embossed  as  desired. 
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It  resnlts  that  there  must  be  a  decree  for  the  plaintift*  for 
a  perpetual  injunction,  and  an  account  of  profits,  in  the  usual 
form,  with  costs. 

Charles  M.  Keller  and  Edmund  Wetniore-^  for  the  plain- 
tiff. 

Oeorge  T,  Curtis  and  John  JGT.  Anthon^  for  tke  defend- 
ants. 


The  Emily  B.  Sotjdbb. 

If  advances  are  made  to  furnish  supplies  to  a  yessel  in  a  foreign  port,  where 
neither  her  master  nor  her  owners  are  known  or  haye  any  credit,  the  pre8ump> 
tion  is  that  credit  is  given  to  the  vessel,  and  a  lien  on  her  for  snch  advances 
is  created. 

If  the  advances  are  actoally  made  on  the  credit  of  the  vessel,  it  is  not  necessary 
that  there  should  be  an  express  pledge  of  the  vessel,  or  that  there  should  be 
an  expressed  intention  to  give  a  lien,  or  even  that  the  advances  should  be  ac- 
companied by  a  declaration  that  the  advances  were  so  made. 

An  express  contract  to  pay  in  gold  will  be  enforced,  notwlthstandiDg  it  was 
made  after  the  passage  by  Congress  of  the  Act  declaring  the  paper  currency 
issued  by  the  United  States  a  legal  tender. 

(Before  Woodeufv,  J.,  Eastern  District  of  I^wTork,  April  24th,  1871.) 

WooDBUFF,  J.  I  am  satisfied,  upon  an  examination  of 
the  evidence,  that  the  views  expressed  bj  me  in  the  case  of 
I%e  Acmej  (7  Blatchf.  C.  C  i?.,  366,)  on  the  question  of  the 
lien  claimed  for  advances  upon  the  vessel  in  a  foreign  port, 
where  neitiber  captain  nor  owners  were  known,  or  had  any 
credit,  are  entirely  apt  to  the  present  case ;  and,  if  I  were  to 
state  any  difference,  I  should  say  that  the  claim  of  the  libel- 
lants,  Pakenham  Beatty  &  Co.,  to  a  lien,  is  here  less  doubt- 

VOL.  vm.— 22 


338  EASTERN  DISTRICT  OF  NEW  YORK, 

The  Emily  B.  Souder. 

ful,  for,  in  the  case  of  the  Acme,  the  beneficial  owners  of 
the  vesBel  applied  directly  and  by  letter  to  the  libellants, 
reqacBting  the  advance.  The  effect  of  taking  bilU  of 
exchange  drawn  on  the  owners  was  also  considered  in  that 
case. 

It  is  tme,  that  the  testimony  of  the  captain  of  the 
steamer  is  in  some  hostility  to  the  libellants'  claim  to  a  lien  ; 
bnt,  in  view  of  the  well  settled  and  oft  recognized  presump- 
tion,  that  the  credit  was  given  to  the  yessel  nnder  such  cir- 
cumstances as  are  here  disclosed,  it  is  in  no  wise  material 
that  there  should  be  an  express  pledge  of  the  vessel,  or  that 
the  terms  of  the  advance  should  in  very  words  declare  that 
the  claimant  shall  have  a  lien.  When  the  actual  advance  is 
made  on  the  credit  of  the  vessel,  that  is  enough.  Here,  not 
only  such  presumption  exists,  but,  in  my  judgment,  any  other 
assumption  is  greatly  improbable.  The  inferences  of  the  cap- 
tain are  not,  I  presume,  the  result  of  any  intended  untruth, 
but  they  are  drawn  from  the  fact  that  nothing  was  said, 
during  the  negotiation  for  advances,  suggestiDg,  in  terms,  that 
the  libellants  were  to  have  a  lien  upon  the  vessel.  However 
this  may  be,  I  think,  upon  the  whole  testimony,  the  conclu- 
sion is  irresistible,  that  the  advances  were  not  made  upon  the 
sole  credit  of  the  captain  or  owners. 

As  to  the  right  to  recover  gold,  so  long  as  the  decisions  of 
the  Supreme  Court  are  not  overruled  nor  modified,  I  must 
hold,  that  an  express  contract  to  pay  in  gold  will  be  respected 
by  the  Courts,  and  be  enforced,  or  its  breach  be  redressed, 
according  to  its  tenor.  True,  this  contract  was  made  since 
the  Act  of  Congress  declaring  the  currency  issued  by  the 
Government  a  legal  tender.  But  the  principles  of  the  cases 
decided  allow  parties  to  discriminate  between  the  two  kinds 
of  currency,  and  give  effect  to  their  agreement  It  is  also 
true,  that  this  action  is  not  founded  upon  the  bills  of  ex- 
change and  the  stipulation  therein  for  payment  in  gold. 
But,  the  whole  transaction  shows  that  the  advance  was,  in 
fact,  made  to  be  repaid  in  gold,  and  the  contents  of  the 
bills  of  exchange  are  cumulative  and  conclusive  evidence  of 
the  fact. 
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The  libellants  must  have  a  decree  for  the  amount  of  debt 
and  costs  awarded  them  in  the  District  Coart,  (3  Benedict^ 
159,)  with  costs  of  this  appeal. 

Ccmdma  Van  Somtmoord^  for  the  libellants. 


Charles  Donahue,  for  the  claimant. 


Thb  Emily  B.  Soudeb. 

An  advance  of  money  in  this  case  was  held  to  be  an  advance,  in  a  foreign  port, 
on  the  credit  of  a  vessel,  for  repairs  and  snpplies  to  her,  creating  a  lien  there- 
for on  the  vessel,  althongli  the  money  was  advanced  to  make  g^ood  advances 
made,  or  liabilities  incnrred,  by  others,  to  pay  for  snch  repairs  and  supplies, 
and  a  bill  of  exchange,  drawn  by  the  master  on  the  owners,  was  taken,  for  re- 
imbursement, it  appearing  that  the  advance  was  made  at  the  request  of  the 
master. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  April  24th,  1871.) 

WooDBUFF,  J.  The  appeal  in  this  case  was  heard  to- 
gether with  the  appeal  in  Beatty  against  the  same  steamer, 
which  was  prosecuted  in  the  Eastern  District  of  New  York. 
Having  come  to  the  conclusion  that  the  libellants  in  that  case 
are  entitled  to  recover,  it  is  here  only  material  to  notice  the 
grounds  upon  which  the  case  of  this  libellant,  John  Pritch- 
ard,  is  claimed  to  differ  from  that  of  the  libellants  in  the 
other  suit. 

The  steamer  having  put  into  Maranham,  in  Brazil,  in 
distress,  at  which  port  the  captain  and  owners  were  wholly 
without  credit,  Pakenham  Beatty  &  Co.  consented  to  make, 
and  did  make,  advances  for  her  repairs  and  supplies,  to  enable 
her  to  continue  her  voyage  to  New  York,  and  bills  of  exchange 
were  drawn  by  the  captain  on  her  owners^  for  re-imbursement. 
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and,  to  the  amoTint  of  one  of  such  bills,  they  are,  in  the  other 
suit,  adjudged  to  have  acquired  a  lien  upon  the  vessel,  which 
thej,  upon  the  non-pajment  of  the  bill  of  exchange,  are 
entitled  to  enforce.  The  present  libellant,  after  such  ad- 
vances had  been  actually  made,  or  a  personal  liability  to  pay 
for  such  repairs  had  been  incurred  by  Beatty  &  Co.,  on  the 
day  before  the  vessel  sailed,  advanced  fifteen  hundred  mil 
r&iSf  which  Beatty  &  Co.  placed  to  the  credit  of  the  vessel 
and  owners,  and  the  libellant  took  a  bill,  drawn  by  the  cap- 
tain, in  his  own  favor,  upon  the  owners,  for  his  own  re-im- 
bursement,  and  Beatty  &  Co.  took  a  bill  for  the  balance  of 
their  account.  It  is,  thereupon,  insisted,  that,  when  this  libel- 
lant advanced  his  money,  the  vessel  had,  in  fact,  obtained  all 
the  credit  which  was  necessary,  and,  therefore,  the  captain 
had,  at  that  time,  no  authority  to  obtain  or  accept  funds  from 
the  libellant  on  the  credit  of  the  vessel,  and,  consequently,  the 
libellant  could  acquire  no  lien,  but  must  rely  upon  the  bill  of 
exchange  alone,  for  re-imbursement. 

The  principle  here  invoked  is,  no  doubt,  clear.  The 
master  is  not  presumed  to  borrow  money  on  the  credit  of  the 
vessel,  when  there  is  no  necessity  therefor,  and  no  implied 
lien  arises  in  such  a  case.  But,  upon  the  proofs  here,  I  think, 
(notwithstanding  the  denials  of  the  master,  who,  in  various 
particulars,  is  contradicted,)  the  libellant,  in  respect  of  his 
advance,  stands  upon  the  same  footing  as  Beatty  &  Co.  In 
the  endeavors  made  by  the  master,  and  the  American  Consul 
assisting  him,  to  procure  advances  for  the  repairs  and  supplies 
to  the  vessel,  the  libellant  was  applied  to.  He  also  assisted 
in  making  application  to  others.  He  consented,  or,  at  least, 
gave  reason  to  expect,  that  he  would  advance  some  portion  of 
the  sum  required,  and,  finally,  when  the  vessel  was  about  to. 
sail,  he  did,  for  the  partial  re-imbursement  of  Beatty  &  Co., 
advance  his  money.  In  doing  this,  he  only  complied  with 
the  request  of  the  ma8ter,'and  no  substantial  difierence  should 
be  made,  to  his  prejudice,  than  could  be  made  if  he  had  con- 
sented to  make  the  advance,  and  had  paid  over  his  money, 
directly  in  satisfiiction  of  bills  for  repairs  or  supplies.  Whether 
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he  be  regarded  as  makiDg  the  advance  in  pursuance  of  such 
consent,  and  so  becoming  a  sharer  with  Beattj  &  Co.  in  the 
giving  of  the  credit,  and  with  like  recourse  to  the  vessel,  or 
be  regarded  as  assuming,  with  the  master's  consent,  a  share  in 
the  advance  actually  made,  with  its  hazards  and  its  incidents, 
and  so  becoming,  pro  tantOy  a  holder  of  the  lien,  by  delegation 
from  them,  express  or  implied,  in  either  case,  he  is  entitled  to 
the  like  protection. 

Without  discussing  the  testimony  in  detail,  it  must  suffice 
to  say,  I  think  the  decree  in  his  favor  was  correct,  and  that 
the  libellant  is  entitled  to  a  decree  for  the  sum  awarded  in 
the  District  Court,  with  interest  and  costs,  together  with 
costs  on  this  appeal. 


William  W.  Ooodrichy  for  the  libellant. 
Charles  Danoht^y  for  the  claimants. 


The  Elmiba.  Shephebd. 

H  after  goods  are  delivered  by  a  carrier,  they  are  found,  on  ezamiiutlon,  to 
have  been  iDJared  while  being  transported,  their  owner  can  recover  for  the 
injury,  although  he  does  not  notify  the  carrier,  and  claim  compensation,  be- 
fore he  sells  the  damaged  goods,  and  thus  afford  the  carrier  an  opportanity  of 
inspecting  them. 

Bat  a  daim  onder  sacli  eircnmstanoe  is  suspicions  and  requires  that  the  dam 
age  should  be  fully  and  very  clearly  proved. 

A  District  Court  has  jurisdiction,  in  Admiralty,  of  a'contraet  of  affreightment, 
althongh  the  voyage  contemplated  begins  and  ends  in  one  and  the  same  State, 
and  is  prosecuted  only  on  waters  within  such  State,  if  the  contract  is  to  be 
performed  on  navigable  waters. 

(Before  Woodeuff,  J.,  Eastern  District  of  New  York,  April  24th,  1871.) 

WooDBUFF,  J.  In  the  latter  part  of  the  month  of  Feb- 
rnary,  1865,  the  libellant  shipped  on  board  the  sloop  Elmira 
Shepherd,  then  lying  at  Sands'  Point,  in  the  waters  of  Long 
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Island  Sound,  within  the  State  of  ISew  York,  a  large  quantity 
of  onions  and  other  vegetables,  to  be  carried  thence  and  deliv- 
ered at  the  port  of  New  York,  the  voyage  of  the  sloop  being 
begun,  prosecuted,  and  ended  wholly  within  the  bounds  of 
the  State.  On  arrival,  the  onions  and  other  vegetables  were 
delivered.  This  libel  is  filed  to  recover  for  damagei^  alleged 
to  have  been  caused  by  bad  stowage,  a  portion  of  the  onions 
being  placed  on  the  bottom  of  the  vessel,  in  the  hold,  where, 
by  reason  of  the  leaking  of  the  vessel,  salt  water,  to  the  depth 
of  several  inches,  flowed  around  the  lower  tier  of  barrels, 
soaking  in  and  wetting  the  onions.  A  decree  was  had  in 
favor  of  the  libellant  in  the  District  Court.  The  claimant 
insists,  that  the  injury  to  the  onions,  if  any,  was  caused  by 
frost,  and  was  not  the  result  of  bad  stowage ;  that  the  libel- 
lant ought  not  to  recover,  because  no  sufficient  notice  of  loss 
or  claim  of  injury  to  the  onions  was  made  or  given  to  the 
carrier  when  they  were  delivered ;  and  that  the  onions  were 
removed  and  sold  without  giving  to  the  carrier  a  proper 
opportunity  to  protect  himself  against  a  claim  that  they  were 
damaged,  by  examining  them  or  inspecting  them,  to  ascertain 
the  truth. 

In  my  judgment,  the  clear  preponderance  of  the  evidence 
is,  that  the  onions  were  damaged  by  salt  water,  which  leaked 
into  the  vessel ;  and,  although  there  was  testimony  that  there 
was  some  frozen  water  when  the  onions  were  taken  out  of 
the  vessel,  the  proof  is  that  it  was  the  wetting  by  salt  water, 
and  not  the  frost,  which  caused  the  injury.  There  was  evi- 
dence that,  as  to  some  of  the  barrels,  the  carrier  knew,  when 
he  delivered  them,  that  the  water  had  flowed  in ;  bat  it  is 
also  true,  that  the  onions  were  removed  and  were  sold  with- 
out any  claim  or  notice  that  the  owners  claimed  that  they 
had  sustained  an  injury  entitling  them  to  compensation  from 
the  carrier.  Receiving  the  onions,  removing  them,  and,  after 
examination  and  discovery  of  the  alleged  injury,  selling  them, 
without  notice  to  the  carrier,  entitles  him,  and  calls  upon  the 
Court,  to  regard  the  claim  with  some  suspicion.  In  some 
sense  of  fairness,  it  would  have  been  just  to  the  carrier,  if 
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still  in  port,  to  notify  him  of  the  alleged  damage,  and  give 
him  an  opportunity  to  inspect  them ;  and,  in  determining  the 
question  of  fact,  the  Conrt  may  properly  require  very  full 
and  clear  proof  of  the  allegations  of  the  libellant,  before 
crediting  a  claim  made  under  such  circumstances.  But  the 
conduct  of  the  libellant  in  this  respect  constitutes  no  legal 
bar  to  his  recovery,  if  his  claim  is  established  by  dear  and 
distinct  proof.  The  carrier  was,  in  fact,  aware  that  some  of 
the  barrels  were  wet.  He,  knowing  that  he  was  under  au 
obligation  to  deliver  in  good  order,  had  a  right  to  make  such 
examination  as  was  necessary,  to  ascertain  the  truth,  before 
he  parted  with  the  possession,  so  far  as  could  be  ascertained  at 
that  time.  But  no  authority  is  cited  to  me  in  support  of  the 
proposition,  that,  after  goods  are  delivered  by  a  carrier,  and, 
on  subsequent  examination,  it  appears  that  they  were  injured 
on  the  voyage,  the  owner  cannot  recover  for  the  injury, 
unless,  before  he  sells  the  damaged  goods,  he  notifies  the 
carrier  of  the  fact,  and  claims  compensation.  AU  that  can 
be  said  is,  that  the  conduct  of  the  owner  may  be  scrutinized, 
and,  if  there  appear  want  of  good  faith,  concealment,  and, 
especially,  a  disposition  of  the  goods  for  the  purpose  of  pre- 
venting inspection,  this  would  go  far  to  warrant  the  belief 
that  his  daim  was  groundless.  Here,  the  proof  comes  from  a 
witness  apparently  disinterested.  The  fact  of  damage  is  suffi- 
ciently proved,  and  also  its  extent.  It  is  not  improbable  that 
the  effect  of  the  salt  water  was  not  fully  developed  until  after 
the  onions  were  delivered.  At  all  events,  the  proof  fully  sus- 
tains the  claim  of  the  libellant. 

It  was  suggested,  on  the  argument,  that  the  District  Court 
has  no  jurisdiction,  in  Admiralty,  of  a  contract  of  affreight- 
ment, where  the  voyage  contemplated  begins  and  ends  in  the 
Sti^te,  and  is  prosecuted  only  in  waters  within  the  State.  This 
has,  unquestionably,  been  stated  in  terms  in  some  cases,  and 
in  substance  and  effect  in  many.  But,  whatever  doubt  was 
caused  by  the  earlier  decisions,  the  question  has  been  put  at 
rest  by  the  case  of  The  Belfast^  in  the  Supreme  Court  of  the 
United  States,  (7  Wallace^  624.)    I  assume  that  this  case  was 
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not  in  the  mind  of  the  conneel,  when  the  point  was  nrged 
npon  my  attention.  It  wonld  not  be  di£Scnlt  to  ahow^  that 
there  is  no  snch  limitation  of  the  jurisdiction  of  Conrts  of 
Admiralty,  and  that  the  jurisdiction  of  the  Admiralty  over 
causes  of  action  founded  on  contract,  as  well  as  those  founded 
in  tort,  (see  The  Brooklyn^  2  Benedict^  547,)  depends  not 
on  the  question  where  the  voyage  of  the  vessel  begins  or  ter- 
minates, but  on  the  question  whether  the  contract  is  to  be 
performed^  or  the  tort  is  committed,  upon  navigable  waters ; 
and,  taking  the  whole  course  of  decision  prior  to  the  case  of 
The  Belfast^  this  will  be  found  the  result  upon  authority.  It 
i8,  however,  quite  mmecessary,  and,  perhaps,  impertinent,  for 
me  to  do  more  than  refer  to  that  case. 

The  libellant  is  entitled  to  a  decree  for  the  damages  and 
costs  awarded  him  in  the  District  Court,  with  his  costs  on  the 
appeal  to  this  Court. 


Edwin  T  Bioey  for  the  libellant. 
Charles  Bonohtcey  for  the  claimant. 


The  Stakley  Wokks 
Sabgbnt  &  CoMPAmr.    Is  EQurrr. 

The  letters  patent  granted  to  William  H.  Hart,  July  4tb,  1865,  for  an  improye- 

ment  in  door  or  shntter  bolts,  are  yalid. 
The  invention  covered  by  that  patent  consists  in  making  the  barrel  in  whicli  the 

bolt  slides  of  one  long  piece  of  sheet  metal,  with  prongs  pasnng  through  holes 

in  the  plate,  by  vhich  it  is  riveted  to  the  plate  Itself. 
Snch  invention  is  not  antedated  by  a  wronght-iron  bolt,  in  which  the  main 

barrel  was  short,  and  there  was  an  additional  barrel,  as  a  guide,  near  the 

staple,  both  of  the  barrels  being  secured  to  the  main  plate  by  flanges  riveted 

to  it 


APRIL,  1871.  345 


The  Stanley  Works  v.  Sargent  and  Company. 


iNfor  is  it  antedated  by  a  wronghi-iron  bolt,  in  which  the  main  barrel  consisted 
of  fonr  pieces  of  metal,  and  there  was  a  fifth  piece  of  metal  for  a  guide,  al- 
though the  barrels  were  riveted  by  prongs  to  the  main  plate. 

Hor  is  it  antedated  by  a  cast-iron  bolt,  in  which  the  barrel  and  the  plate  are 
cast  in  one  solid  piece,  the  flanges  of  the  barrel  fonmng  the  plate  and  the 
nnder  si^e  being  open. 

The  resnlt  of  the  new  organization  of  the  common  door-bolt,  in  this  case,  was 
considerable  and  useful,  the  new  article  had  superseded  the  old  ones  in  the 
market,  and  it  could  be  manufactured  with  less  expense.  It  was,  therefore, 
held  to  be  su£Sciently  new  and  original  to  support  a  patent. 

(Before  SmnfAV,  J.,  Connecticut,  April  86th,  18^1.) 

Shipmak,  J.  The  parties  in  this  case  are  both  corpora- 
tions. The  plaintiffs  are  the  owners  of  a  patent  for  an 
alleged  new  and  nsefbl  improvement  in  door  or  shutter  bolts, 
and  have  brought  their  bill  against  the  defNidants,  alleging 
an  infringement  bj  the  latter,  and  praying  for  an  injunction 
and  an  account.  The  patent  was  originally  issued  to  one 
William  H.  Hart,  on  the  4th  of  July,  1865,  and  passed  to 
the  fhintiSa  by  assignment. 

The  specification  does  not  describe  the  invention  with  the 
greatest  precision,  but  the  invention  itself  is  so  simple,  that 
there  is  no  difBculty  in  understanding  it.  It  consists,  as  I  under- 
stand it,  in  making  the  barrel  in  which  the  bolt  slides,  of  one 
piece  of  sheet  metal,  with  prongs  passing  through  holes  in  the 
plate,  by  which  it  is  riveted  to  the  plate  itself.  The  defendants 
claim  that  there  is  no  novelty  in  this  device,  or,  at  least,  none 
worthy  of  being  dignified  with  the  name  of  invention.  They 
produce  two  wrought  iron  bolts,  which,  they  insist,  antedate  the 
invention  of  Hart.  The  barrel  proper  on  these  bolts,  produced 
in  evidence  by  the  defendants,  is  short,  and,  to  secure  firmness 
and  accurate  movement  of  the  bolt  into  the  catch-piece  or 
staple,  a  guide,  or  short  additional  barrel,  is  placed  at  the  end 
of  the  plate  nearest  the  catch-piece  or  staple.  But  the  main 
barrel,  and  the  guide,  or  short  barrel,  are  both  secured  to  the 
main  plate  by  flanges  riveted  to  the  latter.  On  the  other 
hand,  the  barrel  on  the  plaintiff'  bolt  consists  of  one  long 
piece  of  sheet  metal,  extending  nearly  the  entire  length  of 
the  plate,  with  prongs  passing  through  the  latter,  by  which 
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both  are  firmly  riveted  together.    No  additional  8 

or  guide  is  necessaiy.     To  this  extent  the  inventi4 

is  clearly  new.    It  is  tme,  that  the  wrought  ire 

English  mannfactore,  which  were  in  use  before  Ha 

tion,  had  barrels  riveted  by  prongs  to  the  main  plat 

every  instance,  the  main  barrel  was  short,  or,  rath* 

sisted  of  three  short  guides  or  staples,  within  which 

moved,  one  of  them  being  cut  open  at  the  top,  for 

of  the  bolt  to  pass  through,  as  the  bolt  was  advance 

tracted.    In  these  English  bolts,  therefore,  the  barrei 

if  it  can  be  so  called,  consisted  of  four  pieces  of  metbi  j  and, 

in  addition  to  the^,  a  fifth  piece  constituted  the  guide  or 

short  barrel  near  the  forward  end  of  the  main  plate.     They 

are,  therefore,  widely  diflferent,  in  construction,  from  Hart's 

invention. 

The  cast  iron  bolts  exhibited  on  the  hearing  were  equally 
dissimilar.  It  is  true,  that  the  form  ot  the  barrel,  when 
viewed  from  the  upper  or  outer  side,  resembles  Hart's,  but 
that  and  the  plate  are  cast  in  one  solid  piece.  Indeed,  the 
plate  is  nothing  more  than  flanges  of  the  barrel,  by  which 
the  latter  is  fastened  to  the  door  or  shutter.  The  under  side 
is  entirely  open.  The  whole  thing  is  clumsy  and  unlike  the 
bolt  of  the  plaintiff. 

Utility  is  not  an  in&llible  test  of  originality.  The. patent 
law  requires  a  thing  to  be  new  as  well  as  useful,  in  order  to 
entitle  it  to  the  protection  of  the  statute.  To  be  new,,  in  the 
sense  of  the  Act,  it  must  be  the  product  of  original  thought 
or  inventive  skill,  and  not  a  mere  formal  and  mechanical 
change  of  what  was  old  and  well-known.  But  the  effect  pro- 
duced by  a  change  is  often  an  appropriate,  though  not  a  con- 
'  trolling,  consideration  in  determining  the  character  of  the 
change  itself.  In  this  case,  the  result  of  what  may  not  im- 
properly be  called  the  new  organization  of  the  common  door 
bolt  by  Hart,  was  both  considerable  and  useful.  The  evi- 
dence abundantly  shows,  that  the  new  article,  to  a  great  ex- 
tent, superseded  the  old  ones  in  the  market.  It  can  be 
manufactured  with  less  expense.   It  is,  certainly,  a  much  mare^ 
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neat  and  compact  article  than  any  in  prior  nse.  An  inspec- 
tion of  his  new  bolt,  in  contrast  with  the  old  ones  produced 
at  the  hearing,  clearly  shows,  in  my  judgment,  that  these 
advantages  resulted  from  the  changes  made  by  Hart,  and 
claimed  in  his  specification  ;  and,  though  this  reconstruction 
of  a  well-known  article  shows  no  very  brilliant  inventive 
skill,  yet  I  thinkj  it  is  sufficiently  new  and  original  to  sup- 
port the  patent. 

,  An  injunction  must,  therefore,  issue,  as  the  infringement 
is  conceded,  and  a  reference  be  made  to  a  master  to  take  and 
state  an  account. 

Charles  E,  MUcheU  and  Benjamin  F.  ITmrstofiy  for  the 
j)laintifirB. 


John  S.  Beachj  for  the  defendants. 


John  Benjamin  Heath  and  others 
The  Erie  Railway  Company  and  others.    In  Equity. 

The  caaee  reviewed,  on  the  question  as  to  when  ft  stockholder  in  a  priyate  cor- 
poration will  be  aUowed  to  file  a  bill  in  his  own  name,  on  behalf  of  himself 
and  all  others  standing  in  the  same  situation,  maklDg  the  corporation  a  party 
defendant,  to  compel  the  ministerial  officers  of  the  corporation  to  account  for 
breach  of  official  duty  or  misapplication  of  corporate  funds. 

Where  the  bill  sets  out  acts  ultra  vires,  in  issuing  shares  of  stock,  and  breaches 
of  trust,  which  are  frauds  on  the  stockholders,  inasmuch  as  such  acts  and 
breaches  of  trust  are  beyond  the  power  of  the  corporation  to  affirm  or 
sanction,  it  is  not  necessary  that  the  stockholder  should  aver  that  he  has 
applied  to  the  corporation  or  its  board  of  directors  to  bring  the  suit,  and 
that  they  have  refustd. 
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If  a  demurrer  to  a  bill  in  equity  coyers  the  whole  bill,  when  it  is  good  to  a  part 
only,  it  will  be  oyermled. 

Where  the  corporation  is  under  the  control  of  the  defendants  who  must  be  sued, 
and  an  excuse  is  glyen  for  the  bringing  of  the  suit  by  the  stockholder,  which 
is  equiyalent  to  a  refusal  by  the  directors,  on  request,  to  bring  the  suit,  the 
suit  may  be  brought  by  the  stockholder,  without  showing  such  request  and 
refusal. 

A  person  not  a  stockholder  cannot  be  joined  as  plaintiff,  in  such  a  bill,  with 
persons  who  are  stockholders,  and,  if  the  suit  is  a  joint  one,  his  want  of 
interest  is  a  good  ground  of  demurrer  to  the  whole  bill. 

A  person  who  has  no  shares  standing  in  his  name  on  the  books  of  the  corpora- 
tion, is  not  a  stockholder,  although  he  holds  certificates  of  stock  issued  to 
other  persons  by  the  corporation,  with  powers  of  attorney  authorizing  the 
transfer  of  such  shares  to  him,  executed  by  the  persons  in  whose  names  the 
shares  stand  reg^tered  on  the  books  of  the  corporation,  and  although  the 
ooiporation  has,  on  demand,  wrongfully  refiieed  to  allow  such  transfer  to  be 
made  to  him. 

If  seyeral  trustees  are  all  of  them  implicated  in  a  common  breach  of  trust,  for 
which  the  eettui  que  trutt  seeks  relief  in  equity,  he  may  bring  his  suit  against 
all  of  them,  or  against  any  of  them  separately,  at  his  election,  the  tort  being 
treated  as  seyeral  as  well  as  joint. 

The  same  doctrine  appUes  to  any  wrongdoer  who  is  confederated  with  a  fraud- 
ulent trustee. 

A  general  demurrer  to  the  whole  of  a  bill  cannot  be  sustained  as  a  demurrer  to 
relief  prayed  in  respect  of  persons  who  are  not  made  parties  to  the  bill. 

It  is  not  necessary  that  the  directors  of  the  corporation  should  be  made  parties 
to  the  bill,  although  the  bill  prays  for  an  injunction  against  the  corporation, 
and  for  a  receiyer  of  the  corporation,  if  no  relief  is  asked  as  against  such 
directors. 

If  the  plaintiff  waiyes  an  answer  on  oath,  the  defendant  has  a  right  to  answer 
on  oath,  notwithstanding  such  waiyer,  and  the  tender  of  the  waiyer  is  no 
ground  of  demurrer  to  the  bilL  If  the  tender  is  not  accepted,  the  defendant 
is  still  bound  to  answer  the  bill,  either  without  oath  or  on  oath. 

The  bill,  in  this  case,  was  allowed  to  be  amended  by  striking  out  the  name  of  a 
person  improperly  joined  as  plaintiff. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  April  27th,  1871.) 

This  case  came  up  on  four  separate  demurrers  to  the  whole 
bill,  by  the  four  several  defendants,  the  Erie  Railway  Com- 
pany, Jay  Gould,  James  Fisk,  Junior,  and  Frederick  A. 
Lane,  who  were  the  only  defendants  in  the  suit.  The  bill 
was  sworn  to  on  the  8th  of  April,  1870,  and  filed  on  the  same 
day.    It  was  brought  by  eight  persons  as  plaintiffs,  all  of 
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whom  were  aliens  and  British  subjects.    Six  of  the  eight 
plaintiffi  were  the  owners  of  shares  of  what  was  known  as  the 
common  capital  stock  of  the  defendants,  the  Erie  Eailway 
Company,  which  was  a  corporation  created  nnder  the  laws  of 
the  State  of  New  York,  and  which  shares  stood  in  their  names 
on  the  books  of  the  company.     One  of  the  eight  plaintiffs 
was  the  owner  of  shares  of  what  was  known  as  the  preferred 
capital  stock  of  the  company,  and  which  shares  stood  in  his 
name  on  the  books  of  the  company.    The  remaining  plaintiff, 
Bnrt,  was  alleged  to  be  the  owner  and  holder  of  shares  of  the 
preferred  capital  stock  of  the  company,  for  which  he  held  cer- 
tificates issued  by  the  company,  but  not  to  him,  and  ^a  power 
of  attorney,  authorizing  the  transfer  of  the  shares  to  him,  exe- 
cuted by  the  persons  in  whose  names  such  shares  stood  regis- 
tered on  the  books  of  the  company.    It  was  also  alleged  that 
he  was  entitled  to  have  such  shares  standing  in  his  name  on  the 
books  of  the  company,  but  that  he  had  been  prevented  there- 
from by  the  wrongfdl  refusal  of  the  company  to  allow  such 
transfer  to  be  made  to  him,  upon  his  demand  duly  made  therefor. 
The  bill  was  very  voluminous.    Its  allegations  were,  in 
substance,  as  follows : 

(1.)  The  company  owns  and  operates  a  railroad  extending 
from  Dunkirk  and  likewise  from  Buffalo,  on  Lake  Erie,  to 
Piermont  and  Newburgh,  on  the  Hudson  River,  twenty-six 
miles  of  the  route  being  through  the  State  of  Pennsylvania, 
and  the  rest  through  the  State  of  New  York,  and  also  con- 
trols and  operates  a  line  of  railroad,  extending  from  its  main 
line  to  Jersey  City,  with  a  ferry  connection  to  the  city  of 
New  York.  (2).  On  the  81st  of  December,  1865,  the  capital 
stock  of  the  company  consisted  of  $8,535,700,  of  preferred 
stock,  and  $16,570,100,  of  common  stock,  being  a  total  of 
$25,105,800,  in  shares  of  $100  each,  the  preferred  stock  being 
entitled,  in  preference  over  the  common  stock,  to  dividends 
up  to  the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually out  of  the  net  savings  of  the  railroad  during  the 
current  year,  after  the  payment  of  mortgage  interest.  (3.)  At 
the  election  for  directors  of  the  company,  seventeen  in  num- 
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ber,  in  October,  1867,  the  defeDdants  Gotdd,  Fisk  and  Lane, 
and  one  John  S.  Eldridge,  were  the  chief  moverB  in  a  combi- 
nation which  resulted  in  the  election  as  directors  of  them- 
selves and  five  new  directors  and  eight  old  directors,  Lane 
having  been  a  director  daring  the  previous  year,  and  Gonld, 
Fisk  and  Eldridge  being  also  new  directors.  The  directors  so 
elected,  other  than  Gould,  Fisk,  Lane  and  Eldridge,  were 
Henry  Thompson,  Levi  Underwood,  Josiah  Bardwell,  Eben 
D.  Jordan,  James  S.  Whitney,  "William  Evans,  Alexander  S. 
Diven,  J.  C.  Bancroft  Davis,  Homer  Bamsdell,  Dudley  8. 
Gregory,  William  B.  Skidmore,  Frank  Work  and  George  M. 
Groves.  (4.)  This  election  was  accomplished  chiefly  or  en- 
tirely by  illegitimate  means,  namely,  by  the  purchase  of 
proxies  for  voting,  and  by  borrowing  or  purchasing  and  hold- 
ing, for  the  briefest  possible  period,  shares  of  stock,  in  order 
that  the  same  might  stand  in  the  names  of  some  of  the  parties 
acting  in  concert  with  them,  or  whose  proxies  they  could 
obtain  on  the  day  of  closing  the  transfer  books  preparatory  to 
the  election,  the  plan  being  to  obtain  control  of  the  company 
without  any  real  proprietorship  in  any  considerable  portion  of 
its  stock,  in  order  that  such  control  might  be  made  subser- 
vient to  the  private  gain  of  the  majority  of  the  board,  con- 
sisting of  the  new  members  and  Lane,  without  regard  to  the 
interests  of  the  company,  or  the  equitable  rights  of  its  real 
shareholders.  (5.)  The  chief  immediate  object  in  obtaining 
control  of  the  company  at  the  time,  was  to  commit  it  to  en- 
gagements in  aid  of  the  building  of  the  Boston,  Hartford  and 
Erie  Kailroad,  in  which  some  of  the  parties,  and  particularly 
Eldridge,  was  largely  interested ;  and  such  aid  was  given,  in 
the  form  of  a  guarantee  by  the  company  of  the  bonds  of  the 
Boston,  Hartford  and  Erie  Kailroad  Company,  to  the  amount 
of  15,000,000,  which  bonds  were  put  into  circulation.  (6.)  The 
Boston,  Hartford  and  Erie  Eailroad  Company  has  suspended 
payment.  (7.)  The  election  of  directors  in  October,  1867, 
was  accomplished  by  the  use  of  about  |70,000  of  the  money  of 
the  Boston,  Hartford  and  Erie  Bailroad  Company,  placed  in 
the  hands  of  Gould  for  the  purpose.    (8.)  The  furnishing  of  the 
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money,  its  use,  the  accomplishment  of  the  election,  and  the 
guarantee  of  the  bonds,  were  all  part  of  a  fraudulent  con- 
spiracy by  which,  in  return  for  the  money  to  accomplish  the 
election,  Gould,  Fisk  and  Lane  should  betray  their  trust  as 
directors,  by  using  their  influence  in  favor  of  the  guarantee  of 
the  bonds,  to  the  prejudice  of  the  interests  of  the  company, 
and  should  And  their  own  compensation  in  such  personal  ad- 
vantages as  they  could  obtain  by  means  of  their  trust  and 
power  as  directors.  (9.)  On  the  30th  of  September,  1867, 
the  total  amount  of  the  preferred  and  common  stock  of  the 
company  was  $25,111,210.  (10.)  In  February,  1868,  the 
total  amount  of  the  stock  was  $32,801,910,  being  $8,536,910 
of  preferred  stock  and  $24,265,000  of  common  stodk.  (11.)  Up 
to  February,  1868,  the  company  had  not  only  met  the  inter- 
est on  its  bonds,  but  had  paid  regular  cash  dividends  of  seven 
per  cent,  per  annum  on  its  preferred  stock,  aud  dividends, 
although  not  regularly,  on  its  common  stock,  and  the  market 
value  of  its  common  stock  was  between  70  and  80  per  cent. 
(12.)  In  February,  1868,  the  company  had  its  roads  in  suc- 
cessful operation,  and  substantially  owned  the  property  of 
the  Long  Dock  Company,  and  also  owned  a  large  amount  of 
property  proper  for  use  in  operating  its  roads,  which  consisted 
of  459  miles  of  main  road  and  314  miles  of  branches  and  leased 
roads,  there  being  a  double  track  of  about  362  miles  on  its 
main  line,  and  its  average  gross  earnings  for  the  three  years 
then  last  past  had  been  about  $15,000,000  per  year.  (13.)  In 
February,  1868,  Gould,  Fisk  and  Lane,  with  others  of  the 
directors,  put  in  execution  the  scheme  of  making  Airther 
large  issues  of  the  common  stock  of  the  company,  under  color 
of  the  authority  alleged  to  be  conferred  by  the  10th  sub- 
division of  the  28th  section  of  the  General  Railroad  Act  of 
New  York,  of  April  2d,  1850,  and  which  they  claimed  to 
be  applicable  to  the  company,  notwithstanding  the  special 
provisions  of  the  Acts  of  April  4th,  1860,  April  2d,  1861, 
and  March  28th,  1862,  fixing  its  capital  stock  at  $11,500,000 
of  common  stock,  and  $8,535,700  of  preferred  stock,  and 
the  provision  of  the  Act  of  May  4th,  1864,  authorizing 
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an  increase  of  $8,000,000,  such  10th  sub-diviBion  provid- 
ing, that  the  corporations  thereby  referred  to  should  have 
power,  "  from  time  to  time,  to  borrow  such  sums  of  money 
as  may  be  necessary  for  completing,  and  finishing  or  ope- 
rating, their  railroad,  and  to  issue  and  dispose  of  their 
bonds  for  any  amount  so  borrowed,  and  to  mortgage  their 
corporate  property  and  franchises,  to  secure  the  payment 
of  any  debt  contracted  by  the  company  for  the  purposes  afore- 
said ;  and  the  directors  of  the  company  may  confer  on  any 
holder  of  any  bond  issued  for  money  borrowed  as  aforesaid, 
the  right  to  convert  the  principal  due  or  owing  thereon  into 
stock  of  said  company,  at  any  time  not  exceeding  ten  years 
from  the  date  of  the  bond,  under  such  regulations  as  the  di- 
rectors may  see  fit  to  adopt."  (14.)  In  execution  of  such 
scheme,  the  said  confederates  caused  to  be  executed  the  bonds 
of  the  company  to  the  amount  of  $5,000,000,  purporting  to 
confer  upon  the  holder  the  right  to  convert  the  principal  sum 
into  stock  of  the  company,  and  made  a  pretended  issue  of 
such  bonds  to  some  of  the  directors  or  their  confederates ;  and 
almost  immediately  thereafter,  and  on  or  about  the  19th  of 
February,  1868,  there  was  made  a  conversion,  or  pretended 
conversion,  of  such  $5,000,000  of  bonds  into  stock  of  the 
company ;  and  thereupon,  under  the  direction  of  Gould,  Fisk 
and  Lane,  and  their  confederates,  there  were  issued  certificates 
for  the  common  stock  of  the  company,  to  the  amount  of 
$5,000,000,  in  50,000  shares,  which  vrere  put  on  the  market 
and  sold  to  bona  fide  purchasers.  (15.)  The  only  considera- 
tion which  the  company  received  for  the  bonds  was  received 
from  the  proceeds  of  the  sale  of  the  stock.  (16.)  The  amount 
which  the  company  in  any  way  received,  in  respect  of  the 
bonds  and  stock,  did  not  exceed  $3,625,000,  or  72^  per  cent, 
of  the  par  value  thereof;  but  a  large  sum  was  realized  there- 
from by  Gould,  Fisk  and  Lane,  and  their  confederates,  and 
divers  methods  were  adopted  to  cover  up  and  conceal  the  ex- 
cess and  deprive  the  company  of  the  benefit  thereof,  and  ena- 
ble the  said  confederates  to  retain  the  same  for  their  private 
profit.    (17.)    In  or  about  March,  1868,  there  were  issued, 
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and  put  on  the  market,  and  sold  to  bona  fide  purchasers,  an 
additional  50,000  shares,  or  $5,000,000  in  amount,  of  the 
common  stock  of  the  company.  (18.)  Such  transaction  con- 
sisted in  putting  into  the  hands  of  some  persons  acting  in 
confederacy  with  Gould,  Fisk  and  Lane,  and  their  associates, 
convertible  bonds  of  the  company  for  $5,000,000,  but  no 
money  was  loaned  or  advanced  to  the  company  upon  the 
bonds,  or  any  consideration  received  by  it  from  them.  With 
fiill  notice  of  an  injunction,  restraining  the  issue  of  the  stock, 
certificates  for  such  additional  60,000  shares  of  stock  were 
by  Fisk,  with  the  concurrence  of  Gould  and  Lane,  caused  to 
be  filled  out,  250  certificates,  for  100  shares  each,  certifying 
that  the  firm  of  Smith,  Gould,  Martin  &  Company,  stock 
brokers,  of  which  firm  Gould  was  then  a  member,  were  the 
owners  of  the  stock  mentioned  therein,  and  250  other  certifi- 
cates, for  100  shares  each,  certifying  that  the  firm  of  Fisk, 
Belden  &  Company,  stock  brokers,  of  which  firm  Fisk  was  a 
member,  were  the  owners  of  the  stock  mentioned  therein. 
Thereupon,  by  the  direction  and  procurement  of  Gould  and 
Fisk,  confederating  with  Lane  and  others,  such  certificates 
were  sold  to  bona  fide  purchasers  by  the  said  firms  to  which 
they  were  issued,  the  price  being  about  80  per  cent,  of  the 
par  value  thereof,  or  $4,000,000.  Only  a  portion  of  this 
amount,  namely,  $3,625,000,  or  at  the  rate  of  72^  per  cent, 
for  the  stock,  was  ever  paid  or  accounted  for  to  the  company, 
and  the  residue  of  the  proceeds,  being  the  sum  of  $375,000, 
was  wrongfully  withheld  from  the  company  by  Gould  and 
Fisk,  in  combination  with  Lane  and  others.  (19.)  Almost 
immediately  after  the  last  50,000  shares  of  stock  were  issued, 
Gould,  Fisk  and  Lane,  with  certain  of  their  confederates,  in 
order  to  avoid  the  legal  consequences  of  their  acts,  and  to 
withdraw  the  pecuniary  fruits  of  the  operation  from  the  juris- 
diction of  the  Courts  of  the  State  of  New  York,  fled  to  Jer- 
sey City,  carrying  with  them  many  millions  of  dollars,  the 
property  of  the  company,  being  proceeds  of  the  stock  or 
bonds,  and  remained  there  until  they  succeeded,  by  the  use 
of  the  money  of  the  company  and  other  corrupt  means,  in 
VOL  vm.— 28 
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effecting  arrangements  for  their  retuhi,  when  they  retnmed. 
(20.)  During  such  period,  Grould,  Fisk  and  Lane  and  their 
confederates  employed  paid  guards,  and  expended  money 
otherwise  for  expenses  which  were  not  lawful  charges  against 
the  company,  but  were  paid  out  of  the  funds  of  the  company 
by  their  procurement,  some  of  it  being  used  to  influence  and 
obtain  action  by  the  Legislature  of  the  State  of  Kew  York  in 
respect  to  the  issue  of  the  bonds  and  stock,  and  the  transac- 
tions connected  therewith,  which  money  has  never  been  re- 
funded or  accounted  for  to  the.  company.     (21.)  The  issuing 
of  the  bonds  and  of  the  100,000  shares  of  stock  was  substan- 
tially legalized  by  an  Act  of  the  Legislature  of  New  York, 
passed  April  2l8t,  1868,  which  declared  as  follows :  ^'  It  shall 
be  lawful  for  the  Erie  Railway  Company  to  use  the  money 
realized  from  the  convertible  bonds  issued  by  said  company 
on  the  19th  day  of  February  and  on  the  8d  day  of  March, 
1868,  the  said  bonds  amounting  in  all  to  $10,000,000,  for  the 
purpose  of  completing,  furnishing,  and  operating  its  railroad, 
and  for  no  other  purpose.     Nothing  in  this  section  contained 
shall  affect  any  right  of  action  of  any  person  against  any  .offi- 
cer or  agent  of  the  Erie  Railway  Company,  nor  shall  it  affect 
any  action  or  proceeding  now  pending,  save  as  herein  ex- 
pressly provided,  nor  shall  anything  therein  contained  be  held 
or  construed  to  affect  any  liability,  civil  or  criminal,  of  any 
officer  or  agent  of  the  said  Erie  Railway  Company,  or  any 
other  person.     The  use  of  the  moneys  in  this  section  men- 
tioned, by  any  officer  or  agent  of  said  Railway  Company,  for 
any  other  purpose  than  is  herein  mentioned,  shall  be  a  felony, 
punishable,  upon  conviction  thereof,  by  imprisonment  in  the 
State  prison  for  not  less  than  two  nor  more  than  five  y^rs." 
(22.)  In  July,  1868,  Eldridge  resigned  his  Presidency  of  the 
company,  as  the  result  of  an  agreement  between  him  and 
Gould,  Fisk  and  Lane,  that  he  should  do  so,  and  that  the 
company  should  purchase  the  bonds  of  the  Boston,  Hartford 
and  Erie  Railroad  Company,  to  the  amount  of  $5,000,000,  or 
thereabouts.    Jay  Gould  was  made  President  in  his  place. 
At  the  same  time,  Gould,  Fisk  and  Lane  secured  the  control 
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of  the  Executive  Committee  of  the  company,  bv  becoming 
three  of  its  five  members,  and  the  company,  by  the  procure- 
ment of  Gould,  Fisk  and  Lane,  purchased  the  bonds  of  the 
Boston,  Hartford  and  Erie  Bailroad  Company,  to  the  amount 
of  $5,000,000,  and  they  were  paid  for  out  of  the  funds  of  the 
company.  (23.)  Such  purchase  of  bonds  was  illegal  and 
beyond  the  corporate  powers  of  the  company,  and  resulted  in 
a  large  loss  to  the  company.  Goidd,  Fisk  and  Lane  concurred 
in  the  purchase,  not  only  knowing  it  to  be  illegal  and  preju- 
dicial to  the  interests  of  the  company,  but  from  the  corrupt 
motive  of  inducing  Eldridge  thereby  to  resign  his  presidency, 
and  of  their  being  thereby  enabled  to  substitute  Gould  as 
President,  and  acquire  complete  practical  control  of  the  com- 
pany. At  the  time,  Gould,  Fisk,  Lane  and  Eldridge  had 
such  control  of  the  company,  that  the  other  directors,  except 
the  immediate  friends  of  Eldridge,  had  little  influence,  and 
most  of  them  were  ignorant  of  what  wa^  transpiring  and  what 
was  intended.  (24.)  By  an  arrangement  made  in  or  about 
July,  1868,  Gould,  Fisk  and  Lane  obtained  the  discontinuance 
and  withdrawal  of  certain  suits  and  litigations  in  which  they 
and  Eldridge  were  involved,  and  to  some  of  which  the  com- 
pany was  a  party,  which  suits  had  grown  out  of  the  proceed- 
ings relating  to  the  said  convertible  bonds  and  stock,  and 
other  wrongful  acts  of  such  four  parties  and  their  confeder- 
ates in  and  about  the  affairs  of  the  company,  it  being  supposed 
that  one  Cornelius  Vanderbilt  was  promoting  such  suits, 
though  not  a  party  to  them,  and  it  being  an  object  of  Gould, 
Fisk  and  Lane  to  induce  the  withdrawal  from  the  Board  ot 
Directors  of  said  Frank  Work,  who  was  hostile  to  them,  and 
understood  to  be  in  alliance  with  the  parties  carrying  on  the 
suits.  By  such  arrangement,  they  also  obtained  their  own 
personal  relief  from  accountability  in  such  suits,  and  for 
the  moneys  of  the  company  which  they  had  illegally  re- 
tained, and  the  withdrawal  of  Work  from  the  director 
ship,  and  the  quieting  of  the  opposition  of  Vanderbilt 
to  the  then  past  and  proposed  future  spoliation  of  the  com- 
pany's funds,  property,  and  credit  by  them  and  their  con 
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federates,  which  objects  were  for  the  personal  gain  of  them 
and  their  confederates,  and  not  for  the  benefit  of  the  company, 
and  were  accomplished  by  them  not  at  their  own  cost,  but  at 
the  expense  of  the  company,  and  mainly  by  the  payment  of 
money  from  the  funds  of  the  company  to  the  parties  with 
whom  the  settlement  was  effected,  as  the  consideration  for  the 
settlement,  and  for  the  personal  advantages  thereby  secured 
to  Oould,  Fisk,  and  Lane,  and  their  confederates,  but  not  in 
discharge  of  any  legal  claim  against  the  company  in  favor  of 
such  parties.  (25.)  Such  payments  out  of  the  funds  of  the 
company  by  the  procurement  of  Gould,  Fisk,  and  Lane,  and 
their  confederates,  were — $429,000  in  settlement  of  a  suit  of 
one  Eichard  Schell,  and  in  compromise  of  some  claim  made 
by  him,  such  suit  being  founded  on  the  wrongftil  acts  of 
Gould,  Fisk,  Lane,  Eldridge,  and  their  confederates,  and  being 
a  claim  against  them  personally,  and  not  a  valid  demand  against 
the  company — $1,000,000  paid  as  a  bonus  or  subsidy  to  Van- 
derbilt,  which  was  not  on  account  of  any  legal  demand  of  his 
against  the  company,  but  was  made  on  considerations  personal 
to  Gould,  Fisk,  and  Lane,  and  their  confederates — the  pur- 
chase from  Vanderbilt  of  50,000  shares  of  the  stock  of  the 
company  at  the  rate  of  about  70  per  cent,  of  its  par  value, 
and  at  a  price  greatly  exceeding  its  then  market  value,  for 
which  there  was  paid  to  Vanderbilt,  from  the  frmds  of  the 
company,  about  $3,500,000,  sueh  purchase  being  illegal,  waste- 
ful, and  fraudulent,  and  resulting  in  a  large  loss  to  the  com- 
pany. (26.)  On  that  occasion,  other  large  sums  were  paid 
from  the  funds  of  the  company,  by  the  procurement  of  Gould, 
Fisk,  and  Lane,  and  their  confederates,  for  what  were  not 
legal  charges  against  the  company,  but  for  the  personal  bene- 
fit of  them  or  their  confederates.  (27.)  About  the  same  time, 
from  $20,000  to  $50,000  was  wrongfully  received  out  of  the 
funds  of  the  company  by  Gould  and  Fisk,  or  one  of  them, 
for  an  illegal  and  unfounded  claim  of  them,  or  one  of  them, 
against  the  company.  (28.)  When  such  payments  were  made 
to  Schell  and  Vanderbilt,  Gould  was  the  Treasurer  of  the 
company,  and  had  custody  of  its  funds,  and,  as  such  Treasurer, 
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participated  in  making  the  payments  to  Vanderbilt,  and  in 
settling  the  snit  and  claim  of  Schell,  and  endorsed  over  to 
such  parties  the  checks  by  which  the  payments  were  made, 
which  were  drawn  against  fands  in  bank  belonging  to  the 
company,  and  he  did  so  knowing  that  the  payments  were 
illegal.  (29.)  In  or  about  July,  1868,  Daniel  Drew,  who  had 
until  then  been  Treasurer  of  the  company,  resigned  that  office, 
and  Gould  was  made  Treasurer  in  his  place,  and  received  from 
the  former  Treasurer  cash  funds  of  the  company  to  the  amount 
of  more  than  $5,500,000,  nearly  all  of  which  was  proceeds  of 
the  $10,000,000  of  convertible  bonds,  or  the  100,000  shares 
of  stock.  In  addition  to  this,  and  to  the  current  receipts  of 
the  company  from  its  earnings,  Gould,  as  such  Treasurer, 
received,  between  July,  1868,  and  October,  1868,  about 
$1,000,000  from  the  proceeds  of  sterling  bonds  of  the  com- 
pany which  remained  on  hand  when  he  became  Treasurer. 
(30.)  From  July,  1868,  when  Eldridge  retired  and  Gould  was 
made  President,  until  October,  1868,  as  well  as  subsequently, 
Gould,  Fisk  and  Lane  had  practically  in  their  own  hands  the 
entire  control  of  the  aifairs  and  funds  of  the  company.  (31.) 
In  or  about  July,  1868,  Fisk  was  made  Comptroller  of  the 
company,  and  has  since  continued  to  exercise,  except  as 
Gould  and  Lane  have  participated  therein,  control  over  the 
allowance  and  disallowance  of  claims  against  the  company. 
Gould,  as  President  and  Treasurer  of  the  company,  has  had 
supreme  control  over  the  company's  funds,  except  in  so  far  as 
Fisk  and  Lane  may  have  participated  therein,  and  has  made 
such  uses  thereof  from  time  to  time  as  would  best  serve  the 
ends  of  himself  and  Fisk  and  Lane.  Lane  at  the  same  time 
was  made,  and  has  thenceforth  continued  to  be,  the  counsel 
of  the  conapany,  with  the  addition  of  large  powers  to  those 
previously  exercised  by  the  counsel  of  the  Board.  (32.)  Dur- 
ing the  period  from  July  to  October,  1868,  the  Board  ot 
Directors  of  the  company  held  no  meeting,  and  had  no  par- 
ticipation in  the  control  of  the  affairs  of  the  company,  but, 
whatever  of  such  control  was  not  exercised  by  Gould,  Fisk 
and  Lane,  in  their  said  offices,  was  exercised  by  them  as  the 
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controlling  and  always  co-operating  majority  of  the  Executive 
Committee,  the  other  two  members  of  such  Committee  being 
by  Gould,  Fisk  and  Lane  systematically  kept  iji  great  meas- 
ure ignorant  of  the  important  doings  of  the  Committee,  and 
no  proper  minutes  of  its  proceedings  being  by  them  allowed 
to  be  kept.  (33.)  In  anticipation  of  the  election  of  directors 
to  be  held  in  October,  1868,  Gould,  Fisk  and  Lane  contrived 
a  scheme  for  causing  themselves,  and  such  other  persons  only 
as  they  should  choose  for  the  purpose,  to  be  elected  directors 
of  the  company  at  such  election  ;  and,  in  order  to  carry  out 
such  scheme,  they  put  in  execution  divers  illegitimate  and 
fraudulent  devices.  Having  made  such  arrangements  as  that, 
at  a  given  date,  a  very  large  amount  of  stock  should  stand  on 
the  books  in  the  names  of  themselves  and  their  confederates, 
and  of  persons  whose  proxies  for  voting  they  could  secnre  by 
purchase  or  otherwise,  Gould,  Fisk  and  Lane,  as  a  majority  of 
the  Executive  Committee,  without  the  knowledge  of  the  other 
members  of  the  committee,  and  without  any  action  or  knowl- 
edge of  the  Board  of  Directors,  or  the  knowledge  of  any 
member  of  it  save  themselves,  and  without  any  previous 
public  notice  of  an  intention  so  to  do,  suddenly  closed  the 
stock  transfer  books  of  the  company  on  the  19th  of  August, 
being  about  sixty  days  before  the  annual  election,  and  at  least 
thirty  days  earlier  than  the  by-laws  of  the  company  contem- 
plated, or  the  stockholders  anticipated,  or  than  had  been  the 
usage  of  the  company,  or  than  was  necessary  for  any  honest 
or  useful  purpose.  They  pretended  to  keep  such  transfer 
books  closed  from  that  time  until  the  election,  so  that,  during 
such  period,  no  stock  could  properly  be  transferred  into  the 
name  of  any  person,  so  as  to  enable  him  to  vote  thereon,  or 
to  prevent  the  same  from  being  voted  on  by  the  person  in 
whose  name  it  happened  to  stand  at  the  time  of  closing  the 
books.  But  transfers  were,  during  such  period,  caused  by 
Gould,  Fisk  and  Lane  to  be  secretly  made  in  certain  cases, 
where  such  transfer  would  increase  the  voting  power  of  them- 
selves and  their  confederates,  although  transfers  were  not 
permitted  in  any  other  case.    Such  arrangements  had  been 
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made  by  Gould,  Fisk  and  Lane,  and  their  confederates,  that, 
when  the  transfer  books  were  so  closed,  there  stood  thereon 
in  the  names  of  themselves,  and  their  business  firms,  and 
their  confederates,  the  following  stock  :  Fisk,  Belden  &  Co., 
18,300  shares ;  Fisk,  Bradford  &  Co.,  25,000  shares ;  Smith, 
Martin  &  Co.,  1,800  shares ;  Smith,  Gould,  Martin  &  Co., 
74,800  shares ;  and  33,740  shares  in  the  name  of  another 
firm,  the  control  of  whose  proxies  for  voting  thereon  at  such 
election  Gould,  Fisk  and  Lane  acquired,  making  in  all  153,640 
shares  of  stock,  the  voting  power  on  which  at  such  election 
was  controlled  by  Gould,  Fisk  and  Lane,  the  whole  number 
of  shares  voted  on  at  such  election  being  274,874.  (34.)  Al- 
though, at  the  time  of  the  closing  of  the  transfer  books,  there 
stood  in  the  names  of  the  firms  with  which  Gould  and  Fisk 
were  connected,  stock  to  the  nominal  amount  of  nearly 
$12,000,000,  Gould  and  Fisk,  as  to  much  the  greater  pro- 
portion thereof,  had  not,  nor  had  their  said  firms,  any  bene- 
ficial proprietorship  of  such  stock,  but  they  had  caused  it 
to  stand  in  their  names  at  that  particular  time,  by  its  having 
been  originally  issued  in  their  names  for  the  purposes  of 
sale,  and  retained  in  such  names  notwithstanding  the  sale 
thereof  and  a  delivery  by  handing  over  certificates  and  powers 
of  attorney,  and  by  the  process  of  borrowing  or  purchasing 
stock  and  holding  it  for  the  briefest  possible  period,  in  order 
that  such  stock  might  stand  in  their  names  at  the  closing  of  the 
transfer  books,  notwithstanding  the  shares  might  be  returned  or 
resold  and  parted  with  immediately  afterwards,  and  delivered 
by  handing  over  the  certificates,  with  power  of  attorney  to 
transfer.  Such  of  the  stock  as,  in  fact,  belonged  to  Gould 
and  Fisk,  or  any  of  their  firms,  had,  in  great  part,  been 
acquired  by  the  use  of  the  money  of  the  company.  (35.) 
Gould,  Fisk  and  Lane  made  a  pretended  issue  and  delivery 
of  convertible  bonds  of  the  company,  to  the  amount  of  many 
millions  of  dollars,  and  caused  to  be  executed  certificates  for 
a  great  amount  of  stock,  into  which  such  bonds  were  proposed 
to  be  converted,  with  the  design  of  voting  on  such  stock,  if 
necessary,  in  order  to  control  the  election ;  but  the  new  stock 
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was  not  created,  for  the  reason  that  they  were  enabled  by 
other  devices  to  cast  votes  enough  to  control  the  election. 
(36.)  Shortly  before  the  election,  Gould,  Fisk  and  Laoe,  hav- 
ing secured  to  themselves  the  power  of  controlling  the  elec- 
tion, procured  to  be  signed  by  several  of  the  persons  whom 
they  proposed  to  elect  as  directors,  a  paper,  by  which  such 
persons  pledged  themselves  to  support  the  policy  of  Gould,  or 
resign  their  directorship,  and  they  were  elected  directors 
under  said  pledge.  (37.)  Gould,  Fisk  and  Lane,  or  one  of 
them,  voted  at  such  election  on  a  large  number  of  shares,  in 
virtue  of  proxies  for  voting  which  they  purchased  from  parties 
in  whose  names  the  stock  stood,  which  parties,  in  many  of 
such  instances,  were  not  the  actual  owners  of  such  stock,  but 
had  previously  parted  with  it,  and  made  delivery  by  handing 
over  the  certificate,  with  power  of  attorney  to  transfer.  The 
price  paid  for  such  proxies  was  derived  from  the  funds  of  the 
company.  (38.)  At  such  election,  in  October,  1868,  Gould, 
Fisk  and  Lane  caused  the  following  persons,  in  addition  to 
themselves,  to  be  elected  directors  of  the  company  for  the  then 
ensuing  year :  William  M.  Tweed,  Peter  B.  Sweeney,  Daniel 
S.  Miller,  Junior,  Alexander  S.  Diven,  George  M.  Diven, 
Homer  Eamsdell,  John  Hilton,  George  M.  Groves,  John 
Ganson,  Charles  G.  Sisson,  O.  W.  Chapman,  J.  C.  Bancroft 
Davis,  Henry  Thompson  and  William  B.  Skidmore.  Davis 
and  Skidmore,  when  they  came  fully  to  understand  the  pur- 
poses of  Gould,  Fisk  and  Lane,  resigned  their  offices  as  di- 
rectors. Immediately  on  the  election  being  made,  a  meeting 
of  the  Board  of  Directors  was  held,  at  which  the  only  business 
transacted  was  to  elect  Gould,  President,  Alexander  S.  Diven, 
Vice-President,  Fisk,  Comptroller,  and  Gould,  Fisk,  Lane, 
Tweed  and  Miller,  the  Executive  Committee ;  and  such  per- 
sons respectively  held  such  offices  until  October,  1869.  Miller 
is  a  brother-in-law  of  Gould,  and  wholly  under  his  influence. 
Tweed  was  and  is  in  entire  accord  with  Gould,  Fisk  and  Lane. 
Alexander  S.  Diven  is  a  person  of  integrity,  and  good  capacity, 
and  of  experience  in  railroad  management,  and  had  formerly 
been  an  active  executive  manager  of  the  company,  but  the 
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position  of  Vice-PresidoDt  was  a  nominal  one,  and,  especially 
in  view  of  such  pledge  made  by  the  directors,  said  Diven  was 
powerless  to  thwart  the  schemes  of  Gould,  Fisk  and  Lane. 
(39.)  From  and  after  the  day  of  such  election,  in  October, 
1868,  until  the  election  of  a  new  board,  in  October,  1869,  no 
meeting  of  the  Board  of  Directors  of  the  company  was  held, 
except  in  a  single  instance,  where  a  company,  with  whom  a 
contract  was  being  made,  insisted  that  the  contract  should  be 
ratified  by  the  Board,  on  which  occasion  a  special  meeting  of 
the  Board  was  called  for  that  single  purpose,  and  no  other 
business  was  transacted.  (40.)  During  the  entire  year,  from 
October,  1868,  to  October,  1869,  Gould,  Fisk  and  Lane,  in 
virtue  of  their  offices  of  President,  Treasurer,  Comptroller 
and  counsel,  and  as  the  controlling  majority  of  the  Executive 
Committee,  had  in  their  own  hands,  and  exercised,  the  abso- 
lute control  of  the  affairs  of  the  company,  and  its  funds  and 
property,  and,  whatever  was  done,  during  such  period,  in 
respect  of  the  company  and  its  affairs,  was  under  the  control 
of  Gould,  Fisk  and  Lane,  and  they  are  responsible  therefor, 
and  for  the  results  thereof,  as  fully  as  if  there  had  been  no 
Board  of  Directors.  (41.)  During  such  period,  not  only  did 
the  Board  exercise  no  control,  as  a  Board,  over  the  manage- 
ment of  the  company,  but  the  doings  of  Gould,  Fisk  and  Lane, 
as  controlling  members  of  the  Executive  Committee,  were, 
for  the  most  part,  kept  by  them  from  the  knowledge  of  the 
individual  members  of  the  Board,  except  those  of  them  who 
were  on  the  Executive  Committee,  and  those  who  were  the 
close  allies  and  confederates  of  Gould,  Fisk  and  Lane,  in  their 
schemes  of  private  gain  and  spoliation  of  the  company,  and, 
excepting  those  persons,  the  directors  of  the  company  knew 
little  or  nothing  more  of  what  was  going  on  in  its  affairs,  than 
if  they  had  not  been  directors.  (42.)  During  the  year  ending 
September  30th,  1869,  there  was  an  apparent  surplus  of  net 
earnings  of  the  company,  applicable  to  dividends,  after  paying 
interest  on  the  mortgage  debt,  of  $475,621.91,  which  ought 
to  have  been  applied  to  pay  a  dividend  on  the  preferred  stock, 
and  would  have  paid  about  five  per  cent,  thereon.    But  no 
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dividend  waa  paid^  and,  on  the  allegation  that  the  Bur- 
plufi  earnings  of  the  year,  over  mortgage  interest,  had  been 
applied  to  expenditures  for  permanent  improvement,  the  said 
managers  of  the  company's  affairs,  in  or  about  November, 
1869,  declared  a  dividend  of  seven  per  cent,  on  the  preferred 
stock,  payable  in  scrip,  by  which  the  amount  is  promised  to 
be  paid  at  some  futm*e  period.  During  the  year  ending 
September  30th,  1869,  the  capital  of  the  company  was  in- 
creased to  the  extent  of  $32,234,700,  or  322,347  shares  of 
common  capital  stock,  of  $100  each,  par  value.  No  reduc- 
tion was  made,  during  such  year,  in  the  funded  debt  of  the 
company.  By  the  report  of  the  company,  made  to  the  State 
Engineer  and  Surveyor  of  the  State  of  New  York,  for  such 
year,  it  appeared,  that,  at  the  close  of  the  year  ending  Sep- 
tember 30th,  1868,  the  floating  debt  of  the  company  amounted 
to  $4,893,735.81,  and  that  at  the  close  of  the  year  ending 
September  30th,  1869,  there  was  no  floating  debt.  In  fact, 
there  was  a  considerable  floating  debt  at  the  close  of  the  last- 
named  year,  but,  if  the  above-named  amount  of  floating  debt 
was  extinguished  during  such  year,  such  debt  was,  in  great 
part,  illegitimate,  and  had  been  created  by  the  illegal  and 
fraudulent  acts  of  Gould,  Fisk  and  Lane,  and  their  confed- 
erates, and  the  large  amount  of  cash  which  Gould  so  received 
from  the  late  Treasurer  in  July,  1868,  and  which  had  not 
been  appropriated  to  any  legitimate  uses  of  the  company, 
prior  to  September  30th,  1868,  was  much  more  than  adequate 
for  the  payment  of  such  amount  of  floating  debt.  The  ex- 
penditures during  the  year  ending  September  30th,  1869, 
nnder  the  head  of  "cost  of  road  and  equipment,''  were 
$3,832,451.96,  leaving  unaccounted  for  $28,402,248.04,  of  the 
addition  so  made  to  the  share  capital  during  such  year,  or, 
leaving  unaccounted  for  more  than  $23,500,000  thereof,  after 
deducting  an  alleged  item  of  $4,813,001.08,  as  paid  out,  dur- 
ing such  year,  to  or  upon  account  of  the  old  New  York  and 
Erie  Bailroad  Company.  (43.)  In  so  far  as  any  portion  of 
the  proceeds  of  such  additional  share  capital  of  $32,234,700, 
not  so  accounted  for,  may  have  been  expended  on  property 
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6f  the  compaoy,  Buch  expenditureB  were  almost  wliollj  illegal, 
and  were  made  by  Gould,  Fisk  and  Lane,  or  one  of  them,  in 
virtue  of  their  power  as  executive  officers  and  Executive  Com- 
mittee, without  any  order  or  assent  of  the  Board  of  Direct- 
ors, and  mainly  for  purposes  foreign  to  the  legitimate  business 
of  the  company,  and  many  of  them  in  Airtherance  of  the  pri- 
vate objects  of  Gould,  Fisk  and  Lane,  or  some  or  one  of  them, 
and  were  wasteful,  and  the  sum  total  of  such  as  were  made 
even  professedly  for  the  company's  account,  is  but  trifling,  in 
comparison  with  the  unaccounted-for  deficiency  of  proceeds 
of  such  $32,234,700  of  new  share  capital.  (44.)  Certificates 
for  the  new  stock,  to  the  amount  of  over  322,000  shares, 
of  $100  each,  were  issued,  and  put  in  circulation,  and  the 
shares  have  become  so  mingled  with  the  genuine  stock 
of  the  company,  existing  on  and  before  September  30th, 
1869,  that  they  cannot  now  be  distinguished  or  separated 
therefrom.  (45.)  Such  new  stock  was  put  in  ■  circulation 
by  Gould,  Fisk  and  Lane,  without  any  resolution  of  the 
Board  purporting  to  authorize  it,  and  without  any  author- 
ity therefor  in  any  way  derived  from  the  then  existing  stock- 
holders, and  the  transactions  of  its  issue  were  carried  on 
by  Gould,  Fisk  and  Lane,  merely  by  the  exercise  of  their 
power  as  executive  officers  and  Executive  Committee.  For  the 
most  part,  the  issues  of  the  new  stock  were  made  by  Gould, 
Fisk  and  Lane  secretly,  and  it  was  sold  in  small  parcels  to 
hona  fide  purchasers,  while  they  and  the  community  were 
ignorant  that  such  large  issues  were  being  made.  (46.)  The 
only  authority  under  which  new  stock  of  the  company  could 
lawfully  be  created  by  it  during  the  year  in  which  such  new 
stock  was  issued,  is  to  be  found  in  the  power  of  the  company 
to  issue  shares  of  its  stock  in  exchange  for  stock  of  other  rail- 
road companies  which  might  be  consolidated  with  it,  or 
whose  roads  might  be  leased  to  it,  and  in  the  power  to  issue 
shares  on  the  conversion  into  stock  of  valid  convertible  bonds 
previously  issued  by  the  company,  containing  the  privilege  to 
the  holders  to  convert  such  bonds  into  an  equal  amount  of 
stock  at  par.    (47.)  Ko  portion  of  such  stock  issued  in  the 
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year  ending  September  30th,  1869,  was  issued  in  exchange 
for  the  stock  of  any  other  raih'oad  company,  and  no  portion 
of  it  was  issued  on  the  conversion  of  any  valid  bonds  of  the 
company  which  were  outstanding  on  September  30th,  1868, 
for  no  such  bonds  have  been  converted  into  stock;  and, 
therefore,  the  whole  of  such  new  stock  could  only  have  been 
issued  on  the  conversion  into  such  stock  of  convertible  bonds 
issued  subsequent  to  September  30th,  1868.  (48.)  The  new 
stock  was  issued  on  the  conversion  of  convertible  bonds  of  the 
company  which  had  been  issued  on  its  behalf  during  the  year 
ending  September  30th,  1869,  by  Gould,  Fisk  and  Lane,  in 
virtue  of  the  control  which  they  exercised  as  such  executive 
officers  and  Executive  Committee.  The  whole  transaction  of 
issuing  and  disposing  of  such  bonds,  and  receiving  their  pro- 
ceeds, was  under  the  control  of  Gould,  Fisk  and  Lane,  save  in 
so  far  as  their  confederates,  Tweed  and  Miller,  may  have  par- 
ticipated therein,  and  was  devised  and  carried  through  by 
Gould,  Fisk  and  Lane  without  any  resolution  of  the  Board  of 
Directors  authorizing  the  same,  and  without  the  knovrledge 
and  assent  of  the  Board  and  of  the  stockholders.  Gould,  Fisk 
and  Lane  disposed  of  the  bonds  on  such  terms  as  suited  their 
pleasure,  and  received  and  wholly  controlled  the  application 
of  the  proceeds.  (49.)  The  bonds  were,  as  alleged  by  Gould, 
Fisk  and  Lane,  issued  under  authority  derived  from  the  10th 
sub-division  of  the  28th  section  of  the  General  Hailroad  law 
of  New  York,  of  April  2d,  1850.  The  only  purpose  for  which 
such  bonds  could  be  legally  issued  by  the  company,  was,  "  to 
borrow  such  sums  of  money  as  may  be  necessary  for  com- 
pleting and  finishing  or  operating  their  railroad."  Such 
bonds  were,  to  a  great  extent,  sold  by  Gould,  Fisk  and  Lane 
to  some  of  themselves,  and  to  business  firms  in  which  they  or 
some  of  them  were  interested  as  copartners  or  otherwise,  and 
particularly  to  Smith,  Gould,  Martin  &  Co.,  and  Fisk,  Belden 
&  Co.,  and  to  others,  the  confederates,  friends  and  personal 
associates  of  Gould,  Fisk  and  Lane  respectively.  On  such 
sale  of  the  bonds,  extravagant  discounts  and  commissions 
thereon  were  allowed  to  the  purchasers,  and  the  agreement 
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on  the  part  of  Gould,  Fisk  and  Lane  to  allow  them,  was  cor- 
rupt and  fraudulent.  All  such  allowances,  and  particularly 
where  Gould,  Fisk  and  Lane,  or  either  of  them,  or  any  of 
their  confederates,  were  interested  in  the  purchase,  were  ille- 
gal and  not  binding  upon  the  company.  Gould,  Fisk  and 
Lane,  they  having  issued  and  negotiated  the  bonds  solely 
under  the  authority  to  borrow  money  for  the  purposes  in  that 
behalf  limited  by  the  General  Eailroad  Act,  and  the  bonds  or 
stock  having  ultimately  passed  into  the  hands  of  bona  fide 
purchasers,  are  liable  to  the  company  and  its  hona  fide  share- 
holders for  sums  equal  to  the  face  of  the  bonds,  as  for  so 
much  money  borrowed  by  them  on  behalf  of  the  company. 
(50.)  From  July,  1868,  continuously,  up  to  the  present  time, 
Gould,  Fisk  and  Lane  have  really  had  the  entire  direction 
and  control  of  the  financial  affairs  of  the  company,  and  the 
custody  and  disposition  of  all  its  funds,  and  have  used  such 
funds  at  their  own  will  and  pleasure,  and  made  the  same  in 
great  measure  subservient  to  their  own  private  gain,  and  used 
such  moneys  of  the  company  very  much  as  if  the  same  be- 
longed to  themselves.  (51.)  Large  amounts  of  money  belong- 
ing to  the  company  have,  for  long  periods  of  time,  not  been 
kept  on  deposit  in  the  name  of  the  company,  nor  been  in  any 
way  kept  separate  as  the  property  of  the  company,  but  have 
been  retained  in  the  hands  of  Gould,  Fisk  and  Lane,  or  some 
or  one  of  them,  or  in  the  hands  of  business  firms  with  which 
they  or  some  of  them  were  connected,  and  in  the  hands  of 
other  persons,  their  confederates,  and  have  been  used  by 
Gould,  Fisk  and  Lane  for  their  private  gain,  and  have  been 
by  them,  to  a  very  great  extent,  put  at  hazard  in  speculations 
in  stocks,  gold  and  other  things,  and  in  other  ventures,  and 
thereby  they  have  made  to  themselves  great  profits.  (52.)  In 
respect  to  large  amounts  of  the  money  of  the  company,  Gould, 
Fisk  and  Lane  have  resorted  to  divers  methods  to  cover  up 
the  truth  in  regard  to  their  real  use  of  such  moneys.  Among 
such  devices,  has  been  the  one  of  pretending  to  keep  the 
money  of  the  company  in  a  bank^to  its  credit,  while  they,  or 
some  of  them,  or  of  their  confederates  on  their  behalf,  have 
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had  the  Qse  of  such  moneys,  or  a  great  part  thereof,  or  an 
amount  corresponding  thereto,  in  the  shape  of  loans  from  or 
drafts  on  such  bank,  or  in  some  other  form.    (53.)  Gould, 
Fisk  and  Lane,  or  some  of  them,  have  had  the  use  of  the 
moneys  of  the  company  to  a  large  amount,  and  made  large 
gains  therefrom.     At  a  certain  time,  they  engaged  in  a  stock 
speculation,  wherein  they  purchased  stock  of  the  New  York 
Central  Railroad  Company,  to  the  amount  of  several  millions 
of  dollars,  from  which,  upon  a  great  and  sudden  rise  in  such 
stock,  owing  to  an  operation  of  whicli  they  had  previous 
secret  intelligence  unknown  to  the  public,  they  made  many 
hundreds  of  thousands  of  dollars  of  profits.     The  substantial 
capital  with  which  such  speculation    was   carried  on  was 
derived  from  the  fimds  of  the  company.     The  substantial 
capital  for  other   speculations   and    financial  operations  of 
Gould,  Fisk  and  Lane,  or  some  of  them,  in  the  purchase  or 
sale  of  other  stocks,  and  of  gold,  and  in  speculating  for  a  fall 
in  the  price  of  stocks  and  bonds,  in  operations  of  all  which 
kinds  they,  or  some  of  them,  have  from  time  to  time  engaged 
to  a  great  extent,  and  to  their  great  profit,  has  been  in  like 
manner  derived  from*  the  ^ds  of  the  company.    (54.)  During 
the  entire  period,  from  the  time  when  Gould,  Fisk  and  Lane 
acquired  a  control  in  the  afiairs  of  the  company,  and  more 
especially  from  the  time  when  they  acquired  complete  control 
in  July,  1868,  continuously,  up  to  the  present  time,  they  have 
respectively,  from  time  to  time,  and  on  a  great  many  occa- 
sions, and  habitually,  taken  advantage  of  and  abused  their 
trust  as  directors,  officers  and  managers  of  the  company,  in  the 
making  of  transactions  on  behalf  of  the  company  on  one  side, 
in  which  they  or  some  of  them  were  interested  on  the  other 
side,  and  wherein  they  obtained  great  gains  to  themselves,  to 
the  loss  of  the  company.    (55.)  In  some  instances,  such  ad- 
verse private  interests  of  their's  were  in  the  shape  of  their 
being  stockholders  in  the  company  l^hus  entering  into  trans- 
actions with  the  Erie  Railway  Company.    In  other  instances, 
the  transaction  purported  to  be  made  with  some  other  person 
than  themselves,  and  without  any  interest  of  their's  being 
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apparent  on  the  face  of  it,  although  such  private  interest 
really  existed.  In  other  instances,  they,  or  some  of  them, 
received,  for  their  own  private  uses,  from  the  parties  with 
whom  the  transaction  was  had,  allowances  by  way  of  compen- 
sation for  their  influence  as  managers  of  the  company,  in 
causing  the  transaction  to  be  entered  into  on  its  behalf.  In 
other  instances,  they,  or  one  of  them,  were  openly  sellers  or 
lessors  of  property  to  the  company,  or  purchasers  of  property 
from  the  company,  or  otherwise  dealers  with  the  company, 
and  the  terms,  on  which  the  company  was  made  to  enter  into 
the  transactions  were  determined,  on  the  part  of  the  com- 
pany, by  them,  as  its  controlling  managers,  notwithstand- 
ing their  personal  interest  adverse  to  the  company,  and 
such  terms  were  fixed  beneficially  to  their  private  inter- 
est and  unfavorably  to  the  interests  of  the  company. 
(56.)  Among  such  transactions,  was  the  purchase,  on  be- 
half of  the  company,  of  a  water  front  property  on  the 
Jersey  shore,  known  as  the  Weehawken  Docks  property, 
for  which  the  company  was  made  to  pay,  or  agree  to  pay, 
the  excessive  price  of  about  $1,600,000,  and  expenditures 
on  such  property;  the  purchase  of  numerous  other  par- 
sels  of  real  estate  in  New  Jersey,  and  expenditures  there- 
on; and  the  lease  to  the  company,  at  an  extravagant  rent, 
of  the  oflSces  which  it  occupies  in  the  building  known  as 
the  Grand  Opera  House,  on  the  comer  of  Eighth  avenue  and 
Twenty-third  street,  in  the  city  of  New  York,  of  which 
building  Gould  and  Fi«k,  or  one  of  them,  claim  to  be  owners 
or  owner.  (57.)  The  purchase  of  the  said  Grand  Opera 
House,  and  of  a  number  of  adjacent  houses  and  lots,  was 
made  by  Gould  and  Fisk,  or  one  of  them,  for  about  $700,000, 
of  which  about  $300,000  was  paid  in  money,  and  the  remaining 
$400,000  was  secured  by  bond  and  mortgage  on  the  premises. 
Thereupon,  Gould,  Fisk  and  Lane,  as  managers  of  the  com- 
pany, took  a  lease  for  a  long  term  from  Gould  and  Fisk  indi- 
vidually, or  one  of  them,  of  a  portion  of  the  building,  to  be 
occupied  for  the  business  ofSces  of  the  company,  and  fixed 
the  rent  therefor  at  an  amount  far  beyond  its  true  rental 


368  SOUTHERN  DISTRICT   OF  NEW  YORK, 

Heath  v.  The  Erie  Railway  Company. 

value,  and  much  greater  than  could  in  any  case  with  pro- 
priety be  paid  for  business  o£Sces  suitable  for  the  occupation 
of  the  company,  the  rent  so  fixed  being  at  the  rate  of  $46,000 
per  year.  The  sum  of  $300,000  which  was  paid  on  account 
of  the  purchase  money  of  such  premises,  or  the  greater  por- 
tion thereof,  was  in  fact  taken  by  Gould  and  Fisk  from  the 
funds  of  the  company,  under  their  control  as  trustees,  and 
such  use  of  the  funds  of  the  company  for  their  private  pur- 
poses is  by  them  pretended  to  be  justified  by  the  allegation 
that  such  amount  was  advanced  by  the  company  to  them  on 
account,  and  in  anticipation,  of  the  rent  to  become  due  from 
the  company  under  such  lease.  A  large  additional  amount  of 
the  money  of  the  company  has  been  expended  by  Gould, 
Fisk  and  Lane  in  furnishing,  fitting  up,  and  decorating  the 
offices  thus  leased  in  an  unsuitably  extravagant  style.  (58.) 
At  the  time  of  making  such  lease,  the  company  was  in  the 
occupation  of  business  offices  at  the  foot  of  Duane  street,  in 
the  city  of  New  York,  which  is  the  starting  point  of  the  ferry 
which  connects  their  road  with  the  New  York  side,  which 
offices  had  been  occupied  by  them  for  many  years,  and  were 
sufficient  and  suitable  for  their  legitimate  purposes.  Such 
new  offices  are  located  in  a  portion  of  the  city  inconvenient 
for  the  legitimate  purposes  of  their  business.  The  location 
of  the  business  offices  of  such  a  corporation  in  a  building  oc- 
cupied, as  is  said  Grand  Opera  House,  for  theatrical  enter- 
tainments, under  the  management  and  direction  of  Fisk,  one 
of  the  chief  officers  of  the  company,  is  unsuitable,  discredit- 
able, and  prejudicial  to  the  interests  of  the  company,  and  the 
keeping  of  the  books  and  records  of  the  corporation  in  a 
building  used  as  a  theatre  is  unsafe  and  improper.  (59.)  The 
taking  of  the  lease,  the  advance  of  the  company's  money, 
and  the  expenditures  in  furnishing,  fitting  up  and  decorating 
the  offices,  were  and  are  fraudulent  breaches  of  trust  on  the 
part  of  Gould,  Fisk  and  Lane,  and,  if  suffered  to  remain  in 
effect,  would  involve  a  loss  to  the  company  of  nearly  the 
whole  amount  of  iits  funds  thus  applied  and  expended.  The 
company  and  its  Ixxaa  fide  shareholders  are  entitled  to  be 
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relieved  against  such  transaction,  and  against  all  such  expen- 
ditures of  its  funds,  and  to  have  the  lease  cancelled,  and  to 
recover  back  from  Gould  and  Fisk  the  whole  amount  ad- 
vanced or  paid  on  account  of  rent  under  the  lease,  and  such 
portion  of  the  sum  paid  by  Gould  and  Fisk,  on  account  of 
the  purchase  money  of  the  premises,  as  was  derived  from  the 
funds  of  the  company,  and  all  money  of  the  company  ex- 
pended in  fitting  up  or  decorating  the  offices ;  and  an  equit- 
able lien  exists  in  favor  of  the  company,  and  should  be 
enforced  in  this  suit,  on  behalf  of  the  plaintiiFs  and 'the  other 
shareholders,  upon  and  against  the  Grand  Opera  House,  and 
the  land  on  which  it  stands,  and  the  adjacent  houses  and  lots 
which  were  embraced  in  the  purchase  by  Gould  and  Fisk,  or 
one  of  them.  (60.)  During  the  period  in  which  Gould,  Fisk 
and  Lane  have  had  the  control  of  the  company,  they  have 
made  great  profits  to  themselves,  and  subjected  the  company 
to  great  loss,  by  a  system  of  favoritism  and  discrimination  in 
the  rates  of  freight  for  transportation  over  said  road  of  vari- 
ous articles,  and  especially  petroleum,  in  cases  where  the 
articles  thus  transported  belonged  to  Gould,  Fisk  and  Lane, 
or  one  of  them,  or  to  firms  or  companies  in  which  they  or 
some  of  them  had  pecuniary  interests,  such  discrimination 
being  made,  in  many  instances,  in  adjusting  the  charges  for 
transportation  of  freight,  or  by  making  drawbacks  or  returns 
of  portions  of  the  freight  nominally  charged,  to  an  extent 
which  drove  off  other  shippers  from  sending  their  freight  by 
said  road.  The  plaintiffs  pray,  that  Gould,  Fisk  and  Lane 
may  be  adjudged  to  account  for.  and  pay  to  the  company,  for 
the  benefit  of  the  plaintiffi;  and  the  other  bona  fide  share- 
holders, the  full  amount  of  the  profits  thus  obtained  by 
themselves  or  their  associates  or  confederates,  and  the  fiill 
amount  of  the  losses  they  have  thus  caused  to  the  company. 
(61.)  Gould,  Fisk  and  Lane,  on  many  different  occasions, 
since  they  acquired  the  control  of  the  company,  have  wrong- 
fully applied  large  amounts  of  the  funds  and  property  of  the 
company  to  the  acquisition  of  property,,  professedly  for  the 
company,  which  the  company  had  no  legal  right  so  to  acquire, 
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and  to  large  expenditures  upon  such  property,  and  to  pur- 
chasing, leasing,  constructing,  altering  or  improving,  main- 
taining and  operating  other  railroads,  which  it  was  not  within 
the  legal  power  of  the  company  so  to  acquire,  possess,  main- 
tain or  operate,  and  to  purchasing  and  dealing  in  the  stock 
and  bonds  of  other  companies,  professedly  for  account  of  the 
company,  which  it  had  not  the  legal  right  to  purchase  or  deal 
in,  and  to  rendering  aid,  on  behalf  of  the  company,  to  other 
companies,  outside  of  the  legal  right  of  the  company,  and  to 
divers  other  purposes  not  within  the  legal  authority  of  the 
company.  Thereby,  large  amounts  of  the  funds  of  the  com- 
pany have  been  lost.  All  this  has  been  done  by  Gould,  Fisk 
and  Lane  in  bad  faith,  and  with  full  knowledge  of  such  ille- 
gality, and  most  of  the  transactions  were  entered  into  by 
them  without  the  sanction  of  the  Board  of  Directors,  unless 
in  virtue  of  the  pretended  wholesale  delegation  by  it  of  all 
its  powers  to  the  Executive  Committee,  which  delegation  is 
incompetent.  Such  transactions  were  almost  entirely  carried 
on  by  Gould,  Fisk  and  Lane  merely  in  virtue  of  the  power 
which  they  practically  possessed  as  such  executive  officers  and 
Executive  Committee,  without  the  knowledge  or  assent  of 
either  the  stockholders  or  the  directors,  with  the  exception 
of  their  confederates  in  the  Executive  Committee,  and  were 
manifestly  wasteful  when  entered  upon,  and  many  of  them 
were  entered  into  by  Gould,  Fisk  and  Lane  by  reason  of 
private  interests  which  they  or  some  of  them  had  in  the 
subject  matters  affected  thereby,  and  with  a  view  to  their 
own  schemes  of  personal  gain;  and  all  such  transactions 
were  fraudulent  breaches  of  trust  on  their  part.  (62.)  The 
plaintiffs  demand  an  accounting  from  Gould,  Fisk  and  Lane 
in  respect  to  such  transactions  and  the  company's  funds  ap- 
plied thereto,  and  pray  that  they  and  each  of  them  may  be 
adjudged  in  this  suit  to  pay  to  the  company,  for  the  benefit 
of  the  plaintiffs  and  the  other  hona  Jide  shareholders,  the 
anaount  of  such  fiinds  which,  upon  such  accounting,  shall  be 
found  to  have  been  lost  by  such  transactions,  and  all  losses 
and  damages  sustained  by  the  company  in  consequence  there- 
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of.  (63.)  During  the  greater  portion  of  the  time  since  Gould, 
Fifik  and  Lane  acquired  the  substantial  control  of  the  com- 
pany, they  have  been  and  are  largely  interested  in  a  steam- 
boat company  styled  the  Karragansett  Steamship  Company, 
engaged  in  running  steamboats  on  Long  Island  Sound,  and 
they  have  had  and  still  have  the  practical  control  of  the 
a&irs  of  that  company,  and  they  have,  to  a  very  large  ex- 
tent, used  the  funds  and  property  of  the  Erie  Eailway 
Company  for  the  benefit  of  such  steamship  company,  and  in 
aid  of  their  own  private  acquisitions  of  stock  therein,  and 
otherwise  in  furtherance  of  their  own  private  interests  as 
shareholders  therein.  They  have  abused  their  trust  as 
executive  officers  and  Executive  Committee  of  such  rail- 
way company,  to  make  and  carry  out  in  its  name,  and  pro- 
fessedly on  its  behalf,  arrangements  with  such  steamship 
company,  relating  to  the  division  of  through  freights  on  mer- 
chandise transported  by  the  two  companies,  and  other  bargains 
between  the  two  con^panies,  which  arrangements  and  bargains 
were  prejudicial  to  the  interests  of  such  railway  company,  and 
greatly  to  the  advantage  of  such  steamship  company,  and  of 
Gould,  Fisk  and  Lane,  in  respect  of  their  private  interests 
therein.  (64.)  The  plaintiffs  pray  a  full  accounting  in  respect 
to  such  arrangements  or  bargains,  and  of  all  dealings  of 
Gould,  Fisk  and  Lane  in  the  name  of,  or  professedly  on  behalf 
of,  such  railway  company  with  such  steamship  company,  or 
with  themselves  in  respect  of  their  interest  therein  ;  and  that 
Gould,  Fisk  and  Lane  may  be  adjudged,  in  this  suit,  to  pay 
to  such  railway  company,  for  the  benefit  of  the  plaintiffs  and 
the  other  iona  fide  shareholders,  the  full  amount  of  all  loss 
or  damage  to  it  in  consequence  of  the  subject-matters  of  such 
accounting.  (65.)  Gould,  Fisk  and  Lane,  since  they  have  had 
the  control  of  the  company,  have  been  accustomed  to  make 
large  profits  to  themselves  respectively,  in  connection  with 
the  furnishing  of  supplies  to  it,  in  the  shape  of  discounts, 
brokerages,  bonuses,  and  in  other  forms.  They  have  been 
and  are  largely  interested  in  coal  mines,  and  in  transportation 
lines  connecting  therewith,  and  have  abused  their  trust  as 
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such  executive  ofScera  and  Executive  Committee,  by  supply- 
ing to  the  company,  for  its  uses,  coal  derived  from  such  mines, 
at  excessive  prices,  and  have  thereby  made  to  themselves 
great  profits,  and  subjected  the  company  to  great  loss.  In 
order  to  make  room  for  such  supplies  of  coal  wherein  they 
were  themselves  interested,  they  have  forborne  to  make  use 
of  other  sources  of  supply  of  coal  previously  and  still  within 
the  control  of  the  company,  by  means  of  which  the  coal  re- 
quired by  the  company  could  and  should  have  been  supplied 
to  it  at  a  cost  much  less  than  it  was  made  to  pay  for  the  coal 
supplies  wherein  Gould,  Fisk  and  Lane,  or  some  of  them, 
were  interested.  The  plaintiffs  demand  from  Gould,  Fisk 
and  Laiie  an  accounting  in  respect  of  all  these  matters,  and 
pray  that  they  may  be,  in  this  suit,  adjudged  to  pay  to  the 
company,  for  the  benefit  of  the  plaintiffs  and  the  other  bona 
fide  shareholders,  the  amount  of  all  profits  derived  by  them 
from  any  of  such  sources,  and  the  amount  of  all  losses  which 
they  have  inflicted  upon  the  company  l^  such  transactions. 
(66.)  On  the  20th  of  May,  1869,  an  Act  was  passed  by  the 
Legislature  of  New  York,  providing  as  follows  :  "  No  stock- 
holder, director,  or  officer  of  either  the  New  York  Central 
Sailroad  Company,  the  Hudson  Biver  Kailroad  Company, 
or  the  Harlem  Eailroad  Company,  shall  be  a  director  or 
officer  of  the  Erie  Bailway  Company,  and  no  stockholder, 
director,  or  officer  of  the  latter  company  shall  be  a  director 
or  officer  of  either  of  the  three  first  named  companies.  The 
Board  of  Directors  in  each  of  the  said  companies  may  so 
classify  the  members  of  such  Board,  by  lot  or  otherwise,  that, 
as  nearly  as  may  be,  one-fifth  of  their  number  shall  go  out  of 
office  at  each  annual  election ;  and,  at  the  next  election  of 
directors  in  each  of  the  said  companies,  directors  shall  be 
voted  for  only  in  place  of  those  whose  terms  shall  then  expire 
under  the  classification  aforesaid."  That  Act  was  procured 
to  be  passed  by  Gould,  Fisk  and  Lane,  with  the  co-operation 
of  Tweed,  who  was  a  member  of  the  Legislature,  they  pre- 
tending therein  to  represent  the  company.  The  provision 
thereof  purporting  to  authorize  such  a  classification  of  the. 
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Board  of  Directors  as  to  extend  their  terms  of  office  to  periods, 
of  from  one  to  five  years,  instead  of  an  imiform  term  of  one 
year,  was  obtained  by  Gould,  Fisk  and  Lane,  for  the  sole  pur- 
pose of  enabling  themselves  to  perpetuate  for  a  long  term 
their  control  of  the  company  for  their  own  private  gain, 
despite  the  will  of  the  stockholders,  and  the  passage  of  the 
Act  was  not  applied  for  by  either  of  the  other  three  com- 
panies named  therein,  and  neither  of  them  has  taken  any 
action  under  the  Act.  (67.)  Gould,  Fisk  and  Lane  illegally 
and  fraudulently  expended  a  large  amount  of  the  funds  of  the 
company,  in  order  to  obtain  the  passage  of  such  Act.  Its 
passage  was  obtained  by  means  of  the  corrupt  expenditure  of 
large  sums  of  money  of  the  company,  in  influencing  the 
action  of  members  of  the  Legislature  in  favor  of  the  bill ; 
and,  also,  large  amounts  of  the  money  of  the  company  were 
used  by  Gould,  Fisk  and  Lane  by  way  of  compensation  to 
agents  employed  by  them  to  promote  the  passage  of  the  law. 
All  these  expenditures  were  fraudulent  breaches  of  trust  on 
their  part.  (68.)  The  plaintiffs  demand  an  accounting  from 
Gould,  Fisk  and  Lane  for  all  moneys  applied  from  the  funds 
of  the  company  to  obtain  or  promote  the  passage  of  such 
Act,  and  pray  that  they  may,  in  this  suit,  be  adjudged  to  pay 
to  the  company,  for  the  benefit  of  the  plaintiffs  and  the  other 
shareholders,  tiie  whole  amount  of  such  money,  with  interest. 
{69.)  Since  Gould,  Fisk  and  Lane  acquired  control  of  the 
oompany,  they  or  some  of  them  have  wrongfully  and  fraudu- 
lently put  in  circulation,  and  received  the  money  for,  a  large 
amount  of  the  bonds  of  said  Long  Dock  Company,  of  which  com- 
pany the  Erie  Railway  Company  is  substantially  proprietor, 
which  bonds  had  been  previously  taken  up  and  extinguished 
by  exchange  therefor  of  stock  of  the  Erie  Railway  Company. 
The  reissue  of  such  bonds  was  wholly  illegitimate,  and  their 
amount  was  about  $500,000.  (70.)  Gould,  Fisk  and  Lane 
controlled  the  annual  election  held  for  the  election  of  direc- 
tors of  the  company  in  October,  1869,  by  means  substantially 
similar  to  those  which  they  had  successfully  employed  for  the 
like  purpose  at  the  election  in  October,  1868.    They  were 
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aided  in  wielding  such  voting  power  at  the  election  in  Octo- 
ber, 1869,  by  the  fact  that,  during  the  year  then  last  preced- 
ing, a  large  amount  of  the  new  Btock  of  the  company  created 
during  that  period  had  been  issued  to,  or  put  in  the  names 
of,  Gould,  Fisk  and  Lane,  or  some  of  them,  or  their  confed- 
erates, and  in  the  name  of  said  Smith,  Gould,  Martin  &  Co., 
and  in  the  names  of  other  persons  or  firms  acting  in  concert 
with  Gould,  Fisk  and  Lane,  or  some  of  them,  or  their  busi- 
ness firms,  and  whose  proxies  for  voting  on  such  stock,  so 
long  as  it  stood  in  the  names  of  such  parties,  were  subject  to 
the  control  of  Gould,  Fisk  and  Lane,  or  one  of  them.  Such 
shares  of  stock,  at  the  time  of  the  closing  of  the  transfer 
books,  preparatory  to  such  election,  were  in  fact  no  longer  held 
by  the  persons  in  whose  names  the  same  stood,  but  had  been 
previously  sold  and  deliveries  thereof  made  to  the  purchasers, 
by  handing  over  the  certificates,  with  blank  powers  of  attor- 
ney to  transfer,  and  which  certificates  passed  from  hand  to 
hand  as  the  representative  of  the  stock,  without  making  any 
transfers  in  the  books  of  the  company.  (71.)  A  large  amount 
of  stock  thus  situated  was,  at  the  time  of  such  election  in 
1869,  held  and  owned  in  England  and  on  the  continent  of 
Europe,  where  it  is  the  custom  to  deal  in  American  stocks  of 
thiB  Character  by  delivery  of  the  stock  certificate  with  such 
blank  power  of  attorney,  executed  by  the  person  in  whose 
name  the  stock  was  originally  registered,  the  same  passing 
from  hand  to  hand  in  like  manner  with  coupon  bonds.  At 
such  election  in  1869,  Gould,  Fisk  and  Lane  voted  upon  this 
stock  to  a  large  amount,  without  any  authority  from  its  real 
owners,  and  without  their  knowledge  or  assent,  by  taking  ad- 
vantage of  the  circumstance  of  its  having  been  originally 
registered  in  the  names  of  Gould,  Fisk  and  Lane,  or  some  of 
them,  or  Smith,  Gould,  Martin  &  Co.,  and  the  other  persons 
acting  in  concert  with  Gould,  Fisk  and  Lane,  or  whose  proxies 
were  thus  subject  to  their  control.  (72.)  It  is  alleged  by 
Gould,  Fisk  and  Lane,  that,  at  such  election  in  1869,  355,000 
votes  were  cast  in  favor  of  the  Board  of  Directors  who  were 
then  chosen,  and  that  there  was  substantially  a  similar  vote 
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at  the  said  annual  meeting  in  favor  of  accepting  the  prq- 
yisionB  of  said  Act  providing  for  a  classification  of  the 
Board  of  Directors.  The  pretence  of  there  having  been  any 
snch  amount  of  votes  really  cast  by  the  actual  holders  of 
the  stock  thus  voted  on,  or  by  any  person  thereunto  author- 
ized by  such  holders,  is  a  fraud  and  fiction.  In  fact,  the 
votes  which  were  cast  in  favor  of  the  election  of  the  Board 
and  of  the  acceptance  of  the  Act,  were  almost  all  cast  by 
Gould,  risk  and  Lane,  or  one  of  them,  or  by  persons  act- 
ing under  their  control;  and  the  voting  power. which  they 
exercised  on  such  shares  was  almost  wholly  derived  by 
them  from  devices  of  the  character  before  set  forth, 
namely,  voting  upon  stock  which  had  been  sold  and  delivered 
by  handing  over  certificate  and  power  in  the  names  of  the  par- 
ties originally  registered  as  shareholders,  notwithstanding  they 
had  parted  with  and  delivered  such  stock ;  voting  upon  stock 
borrowed  or  otherwise  acquired  for  a  very  brief  period,  so  that 
the  same  might  stand  in  the  names  of  Gould,  Fisk  and  Lane, 
or  their  associates  and  confederates,  on  the  day  of  closing  the 
transfer  bookg,  although  returned  or  parted  with  almost  im- 
mediately afterwards,  under  the  plan  before  set  forth ;  and 
voting  upon  proxies  obtained  by  purchase  from  parties  who 
either  owned  the  stock,  or,  as  was  usually  the  case,  had  it 
standing  in  their  names  without  really  owning  it.  The  pur- 
chase money  paid  for  such  proxies  was  derived  from  the  funds 
of  the  company,  and  the  moneys  by  the  use  of  which  such 
shares  had  been  caused  to  stand  in  the  names  of  Gould,  Fisk 
and  Lane,  or  their  associates  or  confederates,  at  the  time  of 
closing  the  transfer  books,  had  been  derived  from  the  funds 
of  the  company.  As  to  another  large  portion  of  the  shares 
alleged  to  have  been  thus  voted  on,  such  shares  had  not  been 
actually  and  legally  issued  when  thus  voted  on,  or  the  prices 
or  value  thereof  had  not  been  paid  to  the  company,  and,  if 
the  same  existed  at  all,  they  belonged  to  the  company  itself. 
The  pretended  voting  at  such  election  did  not  emanate  from 
the  actual  proprietors  of  such  shares  to  any  considerable  ex- 
tent, and  Gould,  Fisk  and  Lane,  by  mere^fraudulent  devices. 
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controlled  the  election,  and  thereat  elected  the  Board  of  Di- 
rectors selected  purely  by  themselves  and  of  their  own  will, 
without  either  themselves  owning,  or  being  the  actual  bona 
Jlde  representatives  of,  any  substantial  proprietary  ^interest  in 
the  stock  of  the  company  to  any  considerable  amount.  The 
omission  of  the  bona  fide  stockholders  to  make  any  substan- 
tial opposition  to  the  management  of  such  election  by  Gould, 
Fisk  and  Lane,  was  mainly  owing  to  the  fact,  that  a  great 
proportion  of  the  stock  had  come  to  be  held  by  European 
stockholders,  who  were  not  apprised  of  what  was  going  on  or 
intended  to  be  done,  or  of  the  necessity  for  action  on  their 
part  to  defeat  the  fraudulent  schemes  of  Gould,  Fisk  and 
Lane,  and  to  a  feeling  on  the  part  of  American 'stockholders 
of  the  apparent  hopelessness  of  any  action  on  their  part 
against  Gould,  Fisk  and  Lane,  by  reason  of  the  voting  power 
which  they  had  accumulated  in  themselves  by  trick  and  de- 
vice. (73.)  At  the  election  held  in  October,  1869,  under  such 
circumstances,  Gould,  Fisk  and  Lane  caused  themselves  and 
the  following  persons  to  be  elected  directors  of  the  company 
for  the  ensuing  year,  namely :  William  M.  Tweed,  Alexander 
S.  Diven,  Justin  D.  White,  John  Ganson,  O.  W.  Chapman, 
Horatio  N.  Otis,  Charles  G.  Sisson,  Abram  Gould,  Homer 
Eamsdell,  Henry  Thompson,  John  Hilton,  Henry  N.  Smith, 
N.  E.  Simons,  and  George  0.  Hall.  Almost  immediately 
after  such  election,  and  on  the  same  day  on  which  it  was  held, 
a  meeting  of  said  Board  was  held,  and  thereat  there  was  made 
a  pretended  classification  of  said  directors,  in  pretended  pur- 
suance of  the  Act  of  May  21st,  1869,  by  which  classification 
it  was  arranged  that  the  terms  of  oflice  of  the  said  directors 
should  be  as  follows  :  (1.)  Expiring  in  October,  1870,  Eams- 
dell,  Sisson  and  White  ;  (2.)  Expiring  in  October,  1871,  Hil- 
ton, Simons  and  Hall ;  (3.)  Expiring  in  October,  1872,  Gan- 
son, Chapman  and  Thompson  ;  (4.)  Expiring  in  October,  1873, 
Diven,  Smith,  Abram  Gould,  and  Otis ;  (5.)  Expiring  in  Oc- 
tober, 1874,  Jay  Gould,  Fisk,  Tweed  and  Lane.  This  classi- 
fication was  prepared  beforehand  by  Gould,  Fisk  and  Lane. 
The  Board,  in  making  the  same,  acted  purely  on  their  dicta- 
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tion.  At  the  meeting  at  which  it  was  made,  several  of  the 
directors,  including  Oanson,  Diven  and  Chapman,  besides 
others,  were  absent.  The  postponement  of  such  classifica- 
tion, imtil  after  an  election  of  directors  should  be  held,  sub- 
sequent to  the  passing  of  the  Act,  was  a  mere  trick  and 
device  of  Gould,  Fisk  and  Lane,  in  order  to  present  the  false 
appearance  of  an  approval  by  the  stockholders  of  the  plan  of 
classification,  and  to  afibrd  room  for  the  allegation  on  the 
part  of  Gould,  Fisk  and  Lane,  that  the  directors  to  whom 
long  terms  were  assigned  in  the  classification  had  been  elected 
by  the  stockholders  in  view  of  such  probable  prolongation  of 
their  terms,  and  not  merely  for  a  single  year.  Gould,  Fisk 
and  Lane,  in  such  postponement,  also  had  reference  to  the 
consideration  that  thereby  they  could  secure  to  themselves 
one  year's  additional  length  of  term.  They  did  not  decide  to 
postpone  such  classification  until  after  the  next  annual  election 
should  be  held,  until  they  had  ascertained  that  they  had  com- 
plete control  of  such  election,  and  would  have  complete  con- 
trol of  the  Board  of  Directors  to  be  elected  thereat ;  and  the 
pretence  of  there  having  been  any  substantial  voice  of  the 
stockholders  other  than  Gould,  Fisk  and  Lane  and  their 
associates  and  confederates,  in  favor  of  such  measure  of  clas- 
sification, or  of  the  election  of  the  Board  thus  pretended  to 
be  classified,  is  a  mere  sham.  (74.)  Such  pretended  classifi- 
cation is  without  legal  authority  firom  the  provisions  of  the 
Act,  and  is  of  no  legal  force,  because,  by  the  Act,  the  power 
of  classification  was  given  only  to  the  Board  of  Directors 
holding  office  at  the  time  of  the  passage  of  the  Act,  and  it  is 
required  that  the  classification,  if  made,  shall  be  so  made  as 
that  a  portion  only  of  the  directors  shall  go  out  of  office  at 
the  annual  election  held  next  after  the  passage  of  the  Act. 
But  Gould,  Fisk  and  Lane  claim  such  classification  to  be 
valid,  and  intend  to  maintain  it,  and  having,  with  their  con- 
federates, practically,  the  entire  control  of  the  company,  as 
well  in  respect  of  holding  its  elections  as  of  its  other  affairs, 
intend,  at  the  next  annual  election  to  be  held  in  October, 
1870,  not  to  permit  a  voting  for  a  full  Board  of  Directors, 
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but  only  for  three  directors  in  place  of  those  whose  terms 
then  expire  under  said  pretended  classification.    (75.)  The 
plaintiffs,  on  behalf  of  themselves  and  the  other  bona  fide 
shareholders,  pray,  that  there  may  be  an  adjudication  had,  in 
this  suit,  of  the  invalidity  of  said  pretended  classification, 
and  that,  by  the  order  of  the  Court,  the  company,  or  those 
controlling  its  action  in  that  behalf,  may  be  directed  to  hold 
an  election  for  a  full  Board  of  seventeen  Directors  at  the 
stated  time  for  holding  the  regular  annual  election  in  Oc- 
tober, 1870,  as  if  such  pretended  classification  had  never  been 
made.     (76.)  The  Board  of  Directors  elected  by  the  procure- 
ment of  Gould,  Fisk  and  Lane,  in  October,  1869,  is  so  con 
stituted,  and  was  designedly  so  made  up  by  them,  that  it 
possesses  no  independent  force  for  controlling  them,  but,  as  a 
Board,  in  so  far  as  it  acts  at  all,  is  the  mere  instrument  of 
their  will,  and,  as  matter  of  fact,  in  so  far  as  it  haa  acted  at 
all,  has  acted,  aud  does  act,  in  entire  subserviency  to  the 
personal,  selfish  and  fraudulent  schemes  of  Gould,  Fisk  and 
Lane.    Although  it  may  be  true  that,  since  the  election  of 
such  new  Board,  meetings  of  the  Directors  have  been  held 
more  frequently  than  during  the  preceding  year,  yet,  as  well 
since  the  election  of  such  new  Board  as  before,  Gould,  Fisk 
and  Lane  have  had,  and  still  have,  practically,  the  absolute 
and  unchecked  control  of  the  corporation  and  its  funds,  prop- 
erty and  affairs.     Tweed  is  in  ftdl  accord  with  Goidd,  Fisk 
and  Lane  in  their  schemes  and  acts  for  private  gain  at  the 
expense  of  the  company  and  to  the  sacrifice  of  its  interests, 
and  has  been,  and  is,  pecuniarily  interested  in  many  of  such 
schemes  and  acts.     Smith  was  a  copartner  of  Gould  in  the 
firm  of  Smith,  Gould,  Martin  &  Co.    Several  of  the  directors 
are  salaried  employees  of  the  company,  holding  their  offices  at 
the  pleasure  of  Gould,  Fisk  and  Lane,  or  of  G^uld  alone,  and 
are  under  the  influence  and  control  of  Gould,  Fisk  and  Lane, 
and  have  only  a  nominal  and  trifling  interest,  if  any,  as  share- 
holders of  the  company.    Among  the  persons  thus  situated  are 
White,  the  assistant  treasurer ;  Hilton,  the  father  of  the  trans- 
fer clerk,  and  himself  a  clerk  or  agent  in  some  other  capacity ; 
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Otis,  the  secretary  of  the  company ;  and  Hall,  the  snpply  agent 
of  the  company.  Simons  is  in  substantially  like  position  or 
relation  with  Gonld,  Fisk  and  Lane,  except  that  he  is  a  salaried 
employee  of  the  Narragansett  Steamship  Company,  which 
is  nnder  the  management,  direction  and  control  of  Gould, 
Fisk  and  Lane,  as  aforesaid.  As  to  some  other  members  of 
the  Board,  such  as  Bamsdell,  Diven,  Ganson,  and  some 
others,  who  are  gentlemen  of  character,  and  of  such  position 
and  capacity  as  to  make  them  intrinsically  proper  directors 
for  the  company  under  ordinary  circumstances,  their  inde- 
pendent action  as  such  directors  is  compromised  by  reason  of 
their  being  under  some  pledge  that  they  would  either  support 
the  policy  of  Gould  or  resign.  If  it  be  not  so,  they  are  in 
too  small  a  minority  to  interpose  any  substantial  Shock  to 
the  plans  and  operations  of  Gould,  Fisk  and  Lane,  sup- 
ported, as  they  are,  by  an  overwhelming  majority  of  the 
Board  in  their  interest,  and  they  are  in  such  personal  rela- 
tions, or  otherwise,  with  Gould,  Fisk  and  Lane,  as  have  pre- 
vented and  will  prevent  them  from  in  any  way  causing  to  be 
exerted  the  corporate  power  of  the  company  to  bring  Gould, 
Fisk  and  Lane  to  account  for  their  past  misdeeds,  and  to 
compel  restitution  from  them  of  the  money  which  they  have 
wrongfully  and  fraudulently  obtained  from  the  funds  of  the 
company ;  and  some  of  the  directors,  not  being  residents  of 
the  dty  of  New  York,  where  the  meetings  of  the  Board  are 
held,  do  not  attend  such  meetings.  (77.)  Since  the  election 
of  the  new  Board  of  Directors,  in  October,  1869,  there  has 
been,  by  the  procurement  of  Gould,  Fisk  and  Lane,  a  farther 
increase  of  the  common  capital  stock  of  the  company  to  the 
extent  of  $5,000,000,  or  50,000  shares  of  $100  each,  making 
the  whole  share  capital  of  the  company  over  $80,000,000. 
This  has  been  accomplished  by  the  issue,  by  Gould,  Fisk  and 
Lane,  in  the  name  and  on  behalf  of  the  company,  of  its 
bonds  for  $5,000,000,  containing  a  clause  authorizing  the 
holder  of  them  to  convert  them  into  capital  stock  of  the 
company,  which-  conversion  has  been  subsequently  made. 
(78.)  The  like  allegations  are  substantially  applicable  to  this 
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increase  of  stock,  and  to  the  issue,  negotiation  and  sale 
of  the  convertible  bonds  which  were  converted  into  such 
stock,  and  the  receipt  of  the  proceeds  thereof  by  Gould,  Fisk 
and  Lane,  and  the  application  of  such  proceeds  by  them,  as 
are  before  contained  in  the  bill  in  respect  of  the  convertible 
bonds  and  stock,  to  the  amount  of  $32,000,000  or  there- 
abouts, issued  during  the  year  ending  September  30th,  1869, 
with  this  exception  only,  that  there  may  have  been  obtained 
by  Gould,  Fisk  and  Lane  some  nominal  approval  by  the 
Board,  who  were  in  fact  the  mere  instruments  of  their  will, 
of  some  of  their  acts  and  doings  in  respect  of  the  $5,000,000 
of  bonds  and  stock  issued  subsequently  to  the  election  in 
October,  1869.  (79.)  The  plaintiffs  pray,  that  all  the  allega- 
tions of  the  bill  in  relation  to  the  $32,000,000  of  stock  and 
bonds,  and  the  issue,  sale  and  negotiation  thereof,  and  the 
receipt  of  such  proceeds  by  Gould,  Fisk  and  Lane,  or  some 
of  them,  or  under  their  control,  and  the  application  of  such 
proceeds,  and  «11  the  allegations  of  the  bill  in  relation  to  the 
liability  of  Gould,  Fisk  and  Lane  in  respect  of  such  stock 
and  bonds  and  their  proceeds,  may  be  regarded  as  repeated 
and  made  applicable  to  the  last  mentioned  $5,000,000  oi  stock 
and  bonds,  and  the  negotiation,  sale  and  issue  thereof,  and 
the  receipt  of  the  proceeds,  and  the  liability  of  Gould,  Fisk 
and  Lane  in  respect  of  the  same,  with  the  like  effect  as  if 
the  same  were  repeated  at  large  in  connection  with  such 
$5,000,000  of  stock  and  bonds  and  the  proceeds  thereof. 
(80.)  The  plaintife  believe  that  Gould,  Fisk  and  Lane,  unless 
restrained  by  injunction,  will  cause  to  be  issued,  in  the  name 
and  on  behalf  of  the  company,  further  large  amounts  of  its 
convertible  bonds,  and  further  large  amounts  of  its  stock,  in 
pretended  conversion  of  such  bonds,  and  that  such  stock  will 
be  put  on  the  market  and  sold  to  hona  fide  purchasers,  and 
that  Gould,  Fisk  and  Lane  will  be  guilty  of  the  like  mis- 
management, waste  and  frauds  in  respect  to  such  further 
issue  of  bonds  and  stock,  and  the  proceeds  thereof,  that  they 
have  committed  in  relation  to  the  convertible  bonds  and 
stock  already  issued  since  Gould  became  President  of  the 
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company.  (81.)  The  credit  and  character  of  the  company 
have  become  so  greatly  impaired,  by  reason  of  the  mis- 
management, waste  and  fraud  of  Gould,  Fisk  and  Lane,  that 
no  further  issues  of  its  unsecured  bonds  or  of  its  stock  could 
now  be  made,  except  on  most  ruinous  terms  of  discount,  and 
not  so  much  as  one-third  of  the  nominal  amount  of  any  such 
further  issues  of  bonds  or  stock  could  or  can  be  obtained  for 
the  same  in  the  market.  (82.)  Within  the  few  months  last 
past,  a  large  number  of  the  shareholders  of  the  company, 
resident  in  Oreat  Britain,  have  become  awakened  to  the 
necessity  of  action  on  their  part,  in  concert  with  other  lona 
fide  shareholders,  in  order  to  wrest  the  control  of  the  com- 
pany from  Gould,  Fisk  and  Lane,  and  save  it  from  utter 
bankruptcy,  and  it  has  been  ascertained  that  over  450,000 
shares  of  the  stock  of  the  company,  representing  a  capital  of 
more  than  $45,000,000,  are  held  in  Great  Britain.  There  is, 
also,  a  large  amount  of  the  share  capital  of  the  company  held 
on  the  Continent  of  Europe,  and  the  &ct  of  intended  adverse 
action  against  Gould,  Fisk  and  Lane,  on  the  part  of  the 
British  shareholders,  has  become  known  to  them,  and  is 
public  and  notorious.  (83.)  In  the  course  of  the  proceedings 
of  the  British  shareholders,  the  fact  has  appeared,  tiiat  up- 
wards of  190,000  shares  of  the  stock  were  held  and  owned 
by  parties  in  Great  Britain  whose  evidence  of  title  was 
merely  the  stock  certificate,  with  blank  power  of  attorney  for 
transfer,  endorsed  thereon,  the  stock  standing  registered  on 
the  company's  books  in  the  names  of  holders  who  had  parted 
with  it.  A  large  portion  of  such  stock  was  found  to  stand  in 
the  names  of  Smith,  Gould,  Martin  &  Company,  and  other 
persons  and  firms  whose  proxies  for  voting  could  be  con- 
trolled  or  obtained  by  them  through  purchase  or  otherwise. 
The  holders  of  a  large  amount  of  the  stock  thus  owned  in 
Great  Britain,  decided  to  have  their  stock  transferred  on  the 
company's  books  to  Bobert  Amadeus  Heath  and  Henry 
Lewis  Raphael,  of  London.  Accordingly,  the  original  certi- 
ficates for  a  part  of  such  stock,  with  the  powers  of  attorney 
for  the  transfer  thereof  endorsed  thereon,  signed  in  due  form 


882  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Heath  v.  The  Erie  Railway  Company. 

by  the  parties  in  whose  names  the  stock  stood  registered,  and 
so  filled  up  as  to  authorize  the  transfer  of  the  stock  repres- 
ented by  the  certificates  respectively  to  Robert  A.  Heath  and 
Henry  L.  Raphael,  were  forwarded  to  L.  Von  Hoffinan  & 
Co.,  bankers,  of  the  city  of  New  York,  in  order  that  they 
might  procure  the  transfer  of  such  stock  to  be  made  accord- 
ingly. (84.)  On  the  7th  of  February,  1870,  L.  Von  HoflT- 
man  &  Co.,  as  agents  of  said  Heath  and  Raphael,  presented 
to  the  company,  at  its  transfer  office,  such  certificates,  to  the 
aggregate  amount  of  16,770  shares,  with  powers  of  attorney 
authorizing  the  transfer  to  said  Heath  and  Raphael  of  the 
stock  represented  thereby,  and  demanded  the  transfer  of  such 
stock  to  said  Heath  and  Raphael  on  the  company's  books, 
proposing  to  surrender  the  original  stock  certificates  on  such 
transfer ;  but  permission  to  make  such  transfer  was  refused 
by  the  company,  although  the  transfer  books  were  open,  and 
transfers  were  being  made  by  other  persons.  (85.)  L.  Von 
Hoffinan  &  Co.,  as  agents  of  said  Heath  and  Raphael,  have 
thus  far  been  wholly  unable  to  obtain  a  transfer  of  the  16,770 
shares,  or  any  part  thereof,  nor  haa  any  reason  been  given 
to  them  for  not  permitting  such  transfer,  except  a  giving  out, 
on  the  part  of  the  company,  that  the  transfer  books  are 
closed,  and  that  an  injunction  against  permitting  transfers 
has  been  granted  at  the  suit  of  some  shareholder.  The  true 
motive  for  such  closing  of  the  transfer  books  is  the  desire 
and  determination,  on  the  part  of  Gould,  Fisk  and  Lane,  to 
prevent  foreign  shareholders  from  causing  their  stock  to  be 
transferred  into  their  own  names,  or  the  names  of  their 
nominees,  and  to  keep  not  only  the  190,000  shares  and  up- 
wards of  the  stock  of  the  company,  held  in  Great  Britain,  but 
a  very  great  amount  of  stock  similarly  situated,  held  upon 
the  Continent,  in  the  names  of  the  former  holders,  who  are  in 
a  great  measure  confederates,  friends  and  associates  of  Gould, 
Fisk  and  Lane,  or  persons  whose  proxies  they  can  obtain  by 
purchase  or  otherwise  when  needed.  Such  course  of  prevent- 
ing transfers  has  been  adopted,  and  is  persisted  in,  by  Gould, 
Fisk  and  Lane,  with  the  design  of  frustrating,  as  far  as 
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may  be,  the  eflforts  of  the  foreign  stockholders  to  bring  Gould, 
Fisk  and  Lane  to  justice  for  the  wrongs  and  frauds  which 
they  have  committed.    (86.)  The  pretended  suit  on  behalf  of 
a  stockholder  in  the  company  against  the  company,  wherein 
such  pretended  injunction  against  transfers  was  obtained,  is 
a  fraudulent  and  collusive  suit  in  the  interest  of  Gould,  Fisk 
and  Lane,  set  on  foot  and  carried  on  by  them  and  subject  to 
their  control.    (8Y.)  At  various  times  since  Gould,  Fisk  and 
Lane  acquired  control  over  the  affairs  of  the  company,  as  well 
before  as  after  Jnly,  1868,  they  have  wrongfully  expended 
the  moneys  of  the  company,  to  a  large  amount,  to  obtain  or 
influence  legislative  action  by  them  desired,  besides  the  par- 
ticular legislation  before  specified,  in  carrying  on  suits  set  on 
foot  by  them,  and  in  defending  other  suits  wherein  they  were 
defendants  or  the  defence  whereof  was  for  their  personal 
benefit,  and  in  numerous  litigations,  in  some  of  which  the 
company  was  a  party  and  in  others  of  which  it  was  not,  and 
for  various  purposes,  in  great  proportion  illegitimate,  con- 
nected with  such  litigations,  and  to  promote  the  objects 
which,  by  snch  litigations,  they  were  seeking  to  obtain  for 
their  own  private  benefit.    They  have  caused  to  be  instituted 
and  carried  on  by  other  persons,  fraudulent  and  collusive 
suits,  some  of  them  purporting  to  be  against  the  company, 
and  some  of  them  purporting  to  be  against  themselves  or 
some  of  them,  but  all  of  which  suits  were  in  fact  in  their  own 
interests.    The  expenses  of  such  suits  have  been  paid  by 
Gould,  Fisk  and  Lane  out  of  the  funds  of  the  company,  in 
fraud  of  the  rights  of  the  honajide  shareholders  of  the  company, 
and  include  expenditures  to  a  large  amount  on  behalf  of  the 
pretended  plaintiff  in  such  suits,  and  of  the  parties  purport^ 
ing  to  be  therein  arrayed  in  hostility  against  the  company  or 
against  Gould,  Fisk  and  Lane,  and  expenditures  purporting 
to  fiave  been  made  on  behalf  of  the  company.    (88.)  In  one 
instance,  one  Peter  B.  Sweeny,  a  person  possessing  great  po- 
litical infiuence,  and  whose  aid  in  their  schemes  they  desired 
to  obtain,  was  nominally  appointed  Beceiver  of  a  laige  fund 
belonging  to  the  company,  and,  although  no  portion  of  such 
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money  ever  ptissed  into  his  liands,  and  he  never  performed 
any  service  as  such  Beceiver,  and  never  became  entitled  to 
any  commissions  as  such  Beceiver,  he  was,  on  the  discharge 
of  his  Beceivership,  paid  out  of  the  fands  of  the  company 
about  $150,000,  in  pretended  compensation  for  his  services  as 
such  Beceiver,  which  payment  was  made  with  the  concur- 
rence of  Gould,  Fisk  and  Lane,  and  their  assent  to  the  pay- 
ment was  a  fraudulent  breach  of  trust  on  their  part,  for  the 
loss  from  which  resulting  to  the  company  they  are  personally 
responsible.    (89.)  Gould,  Fisk  and  Lane,  since  they  acquired 
control  of  the  company,  have  wrongfully  and  fraudulently  ex- 
pended a  large  amount  of  the  funds  of  the  company  in  influ- 
encing public  elections  and  in  aid  of  political  partisanship, 
with  the  object  of  obtaining  for  themselves  aid  in  their 
schemes  of  fraud.    (90.)  The  plaintiff  demand  from  Gould, 
Fisk  and  Lane  a  full  accounting  in  respect  of  all  expenditures 
of  the  company's  money  for  the  purposes  before  mentioned, 
and  pray  that,  by  the  decree  in  this  suit,  Gould,  Fisk  and 
Lane  may  be  adjudged  to  repay  to  the  company,  for  the 
benefit  of  the  plaintiffi  and  the  other  bona  fde  shareholders, 
the  full  amount  of  all  such  expenditures  wrongfully  made 
from  its  ftinds,  with  interest  thereon.    (91.)  By  the  official 
report  made  by  the  company  to  the  State  Engineer  and  Sur- 
veyor, for  the  year  ending  September  30th,  1868,  purporting 
to  be  verified  by  the  oath  of  Gould,  as  President,  it  appears  that, 
during  that  year,  the  share  capital  was  increased  $21,191,000, 
the  funded  debt,  $968,880,  and  the  floating  debt,$l,368,922  58 ; 
that,  deducting  $2,464,615  87,  expended  during  that  year  for 
permanent  improvements  of  and  additions  to  said  railroad,  from 
such  increase  of  stock  and  of  funded  and  floating  debt, 
there  is  a  deficiency  unaccounted  for  of  over  $21,000,000, 
'  arising  from  that  year's  operations  of  Gould,  Fisk  and  Lane 
and  their  confederates,  except  that  there  is  an  illegal  charge 
in  said  report  of  $4,774,220  40  for  "  discount  on  sale  of  con- 
vertible bonds,"  &c.    The  deficiency  thus  remaining  unac- 
coimted  for  from  such  year's  operations,  when  added  to  the 
before  mentioned  deficiency  for  the  year  ending  September 
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SOthy  1869,  shows  an  aggregate  against  Gonld,  Fisk  and  Lane 
and  their  confederates  of  between  $40,000,000  and  $50,000,- 
000.  (92.)  As  the  net  results  of  the  two  years'  management 
of  the  company  by  Gould,  Fisk  and  Lane,  they  have  reduced 
the  net  earnings  of  the  company  to  the  extent  of  more  than 
$500,000  a  year,  while  they  have  increased  the  amount  of  its 
share  capital  and  funded  and  floating  debt  from  $51,065,943  23 
to  $101,985,710,  or  to  an  extent  of  more  than  $50,000,000. 
Of  this  $50,000,000  they  do  not  pretend  to  show  more  than 
between  six  and  seven  millions  actually  expended  in  improve- 
ments of  and  additions  to  the  property,  and  they  have  not 
paid  any  dividends  to  the  shareholders  except  a  single  divi- 
dend on  the  preferred  stock  in  January,  1868,  which  was  sub- 
stantially paid  out  of  surplus  earnings  accruing  prior  to  the 
time  when  Gould  and  Fisk  came  into  the  management.  (93.) 
The  public  mind  has  become  so  fully  impressed  with  the  ex- 
tent and  degree  of  the  disastrous  consequences  resulting  and 
likely  to  result  to  the  company  from  having  Gould,  Fisk  and 
Lane  to  be  its  managers,  that  the  market  price  of  the  preferred 
stock  has  recently  fallen  to  about  42  or  43  per  cent.,  and  the 
market  price  of  the  common  stock  to  about  25  per  cent.,  and 
the  market  value  of  its  mortgage  bonds  has  very  materially 
fallen.  The  company  has  not  now  any  substantial  credit  for 
any  considerable  amount  without  giving  collateral  security. 
The  credit  of  the  company  and  the  market  prices  of  its  stocks, 
of  both  classes,  would  be  much  lower  than  they  are,  were  it 
not  for  the  hope  entertained  that  Gould,  Fisk  and  Lane  will 
be  ousted  from  the  control  of  the  company's  affairs,  and 
brought  to  justice  for  the  wrongs  and  frauds  which  they  have 
conmiitted.  (94.)  It  is  essential  to  the  protection  of  the  rights 
and  interests  of  the  plaintiffs  and  the  other  honafide  share- 
holders of  the  company,  and  in  order  to  avoid  the  farther 
wrongful  injury  and  depreciation  of  such  interests  of  such 
shareholders,  that  Gould,  Fisk  and  Lane,  and  the  company, 
and  all  the  officers,  directors,  managers  and  agents  thereof, 
£hall  be  enjoined  and  restrained,  by  the  order  of  this  Court, 
from  issuing  any  further  convertible  bonds  of  the  company, 
VOL  vm.— 25 
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and  from  issuiDg  any  inrther  stock  or  certificates  of  stock  of 
the  company,  otherwise  than  upon  surrender  and  cancellation 
of  certificates  of  existing  valid  stock  of  the  company,  upon 
transfer  of  such  stock  in  the  usual  manner.  (95.)  By  reason 
of  the  matters  before  alleged,  Gould,  Fisk  and  Lane,  respect- 
ively, are  unfit,  improper  and  unsafe  persons  to  be  trustees  of 
the  property  of  the  company,  or  for  the  shareholders  or  credit- 
ors thereof,  or  to  be  any  longer  entrusted  with  the  control  of 
the  property,  funds  or  affairs  of  the  company,  or  with  the  ex- 
ercise of  any  of  their  powers  as  directors,  executive  officers  or 
Executive  Committee  of  the  company,  and  it  is  essential  to 
the  preservation  of  the  rights  and  interests  of  the  plaintiffa 
and  the  other  bona  jlAe  shareholders,  that  they  should  be  at 
once  ousted  from  all  control  about  the  property,  fimds  or  affidrs 
of  the  corporation,  and  enjoined  from  exercising  any  of  their 
powers  as  directors,  executive  officers  or  Executive  Conmiit- 
tee,  or  from  in  any  wise  interfering  with  the  property,  funds 
or  affairs  of  the  company.  (96.)  By  reason  of  the  power 
which  Gould,  Fisk  and  Lane  now  practically  exercise  over 
the  property  of  the  company  and  its  books,  accounts  and  docu- 
ments, and  of  the  influence  they  exercise  over  the  subordinate 
officers  and  employees  of  the  company,  in  whom  rest,  in  great 
measure,  the  knowledge  and  information  necessary  to  be  ob- 
tained in  relation  to  the  detaik  of  the  past  doings  of  Gould,. 
Fisk  and  Lane,  in  respect  to  the  company's  affairs,  it  is  and 
will  be  impracticable  to  obtain  any  fair  investigation  of  the 
details  of  such  transactions,  imtil  Gould,  Fisk  and  Lane  shall 
be  wholly  ousted  from  their  power  and  control  and  deprived 
of  their  influence.  (97.)  Unless  and  until  Gould,  Fisk  and 
Lane  shall  be  wholly  excluded  from  the  management  and 
control  of  the  affairs  of  the  company,  and  such  management 
shall  be  placed  in  the  hands  of  persons  possessing  integrity 
and  independence  of  character,  and  that  high  degree  of  com- 
petence, experience,  and  skill  which  is  requisite  for  the 
adequate  and  proper  management  of  so  great  a  concern, 
the  rights  and  interests  of  the  plaintiffs  and  the  other  honfh 
fde  stockholders  will  be  constantly  exposed  to  further  and 
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continual  depreciation,  injury  and  loss ;  and,  if  Gould,  Fisk 
and  Lane  be  very  much  longer  permitted  to  remain  in  the 
control  of  the  company,  no  other  result  can  be  reasonably 
looked  for  than  the  utter  wreck  and  ruin  of  the  whole  interest 
of  the  holders  of  the  common  stock,  and  the  interest  of  the 
holders  of  the  preferred  stock  will  also  thereby  be  put  in 
great  jeopardy.  (98.)  If  the  control  of  Gould,  Fisk  and  Lane 
be  permitted  to  continue  even  until  the  next  annual  election, 
there  will  be  thereby  occasioned  great  and  irreparable  loss  to 
the  plaintiflfe  and  the  other  honajide  shareholders,  even  if  by 
that  time  Gould,  Fisk  and  Lane  shall  be  legally  forced  to 
allow  the  present  owners  of  the  stock  which  stands  in  the 
names  of  former  holders,  whose  proxies  Gould,  Fisk  and 
Lane  can  control,  to  transfer  such  stock  into  their  own  names, 
or  the  names  of  their  nominees,  and  even  although,  before 
the  time  for  the  next  annual  election,  there  shall  have  been  a 
competent  legal  adjudication  of  the  invalidity  of  the  said  pre- 
tended classification  of  directors,  so  as  to  require  an  entire 
Board  to  be  elected  in  October,  1870 ;  and,  unless  both  those 
contingencies  shall  be  determined  favorably  to  the  interests 
of  the  plaintiffs  and  the  other  honajide  shareholders^  prior  to 
the  time  for  the  next  annual  election,  the  coming  of  such 
time  would  afford  little  or  no  opportunity  of  redress  for  the 
honafide  shareholders  against  the  still  further  continuance  of 
the  wrongs  and  frauds  of  Gould,  Fisk  and  Lane.  (99.)  By 
reason  of  the  composition  of  the  present  Board  of  Directors, 
who  were  so  put  in  oflSce  by  Gould,  Fisk  and  Lane,  in  Octo- 
ber, 1869,  and  their  confederacy  with,  and  subjection  to, 
Gould,  Fisk  and  Lane,  and  the  other  circumstances  before 
stated  in  the  bill  in  that  behalf,  there  can  be  no  adequate  and 
proper  management  of  the  affairs  of  the  company  under  the 
administration  of  that  Board  of  Directors,  even  after  the  ex- 
clusion of  Gould,  Fisk  and  Lane,  or  imder  the  administration 
of  executive  ftiBScers  or  agents  likely  to  be  selected  by  them 
in  place  of  Gould,  Fisk  and  Lane,  and  in  place  of  the  present 
agents  and  employees  heretofore  selected  by  Gould,  Fisk  and 
Lane ;  and,  in  order  to  the  proper  management  of  the  affairs 
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of  the  company,  and  the  preservation  of  the  rights  and  inte- 
rests of  the  plaintiffs  and  the  other  bona  fide  shareholders, 
until  a  new  Board  of  Directors  can  be  elected  by  the  share- 
holders at  a  regular  election,  honestly  and  fairly  conducted, 
it  is  essential  that  a  Beceiver  should  be  appointed  by  this 
Court  to  take  charge  of  the  property,  fonds  and  affiEdrs  of  the 
corporation,  including  the  railroad  and  appurtenances,  and  to 
manage  and  carry  on  the  same  under  the  order  and  direction 
of  this  Court.  (100.)  The  several  rights  and  equities,  claims 
and  demands,  in  favor  of  the  company,  which  are  set  forth  in 
the  bill,  cannot  be  enforced  by  suit  brought  in  the  name  and 
in  behalf  of  the  company,  for  the  reason  that  the  control  of 
the  company  is  now  wholly  in  the  hands  of  Gould,  Fisk  and 
Lane,  and  the  plaintiffi  are  wholly  unable  to  procure  the 
bringing  of  a  suit  in  the  name  of  the  company,  as  plainti&, 
agamst  them.  (101.)  The  holders  of  the  preferred  stock,  as 
well  as  the  holders  of  the  common  stock,  of  the  company  are 
very  numerous,  as  well  as  constantly  changing,  and  it  is  im- 
practicable to  make  them  parties,  either  plaintiff  or  defen- 
dant, in  this  suit,  and  the  bill  is,  therefore,  filed  on  behalf  of 
the  plaintiffs  and  all  other  hona  fide  shareholders  who  shall 
elect  to  unite  in  the  suit  and  contribute  to  the  expenses 
thereof. 

The  bill  asked  that  the  answer  might  be  without  oath,  and 
expressly  waived  an  answer  on  oath. 

It  also  prayed :  (1.)  That  Gould,  Fisk  and  Lane,  and  each 
of  them,  may  be  compelled  to  render  an  account  of  all  their 
trust  and  management  in  respect  of  the  property,  funds  and 
affairs  of  the  company,  since  their  election  as  directors  in  Octo- 
ber, 1867,  and  of  all  moneys  and  funds  belonging  to  the  com- 
pany, which,  since  that  time,  have  come  into  the  hands  or  under 
the  control  of  them,  or  either  of  them,  and  of  the  disposition  of 
all  such  moneys ;  and  also  an  account  in  respect  of  all  profits, 
benefits,  gains  and  advantages  which,  during  such  period, 
they,  or  either  of  them,  have  derived  to  themselves  from  the 
property,  funds  or  credit  of  the  company,  or  at  its  expense, 
or  in  anywise  by  reason  of  the  trust  vested  in  them  as  execu- 
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tive  officers,  Executive  Committee,  or  directors  of  the  com- 
pany, and  in  respect  of  all  losses,  damages  and  injuries  to 
which,  during  such  period,  they  have  subjected,  or  caused  to 
be  subjected,  the  company,  and  in  respect  of  all  the  allega- 
tions and  charges  contained  in  the  bill.    (2.)  That  Gould, 
Fisk  and  Lane  may,  by  the  decree  in  this  suit,  be  adjudged  to 
make  payment  and  compensation  to  the  company,  for  the 
benefit  of  the  plaintiffs  and  the  other  hona  fide  shareholders, 
to  the  full  extent  of  all  such  profits,  benefits,  gains  and  ad- 
vantages, and  of  all  such  damages,  losses  and  injuries.    (3.) 
That,  by  such  decree,  Gould,  Fisk  and  Lane  may  be  ousted 
from  all  management,  control  or  power  in  or  about  the  prop- 
erty, funds  or  affairs  of  the  corporation,  and  enjoined  from 
exercising  any  powers  as  directors,  executive  officers,  or  Exe- 
cutive Committees  thereof,  and  in  any  way  interfering  with 
the  property,  fimds  or  affairs  of  the  company.      (4.)  That 
Gould,  Fisk  and  Lane,  and  the  company,  and  all  its  officers, 
directors,  managers  and  agents,  may  be  enjoined  and  re- 
strained, by  this  Court,  from  issuing  any  further  convertible 
bonds  of  the  company,  and  from  issuing  any  fiirther  stock  or 
certificates  of  stock  of  the  company,  otherwise  than  upon 
surrender  and  cancellation  of  certificates  of  existing  valid 
stock  of  the  company,  upon  transfer  of  such  stock  in  the 
the  usual  maimer.    (5.)  That,  by  order  of  this  Court,  in  this 
suit,  a  Receiver  may  be  appointed  to  take  charge  of  the  prop- 
erty, funds  and  affairs  of  the  company,  includmg  its  railroad 
and  appurtenances,  and  to  manage  and  carry  on  the  same, 
under  the  order  and  subject  to  the  direction  of  this  Court,  in 
such  manner,  and  for  and  during  such  period,  as,  under  the 
circumstances,  may  seem  proper.    (6.)  That,  pending  this 
suit,  Gould,  Fisk  and  Lane,  and  the  company,  and  its  officers, 
directors,  managers  and  agents,  may  be  enjoined  and  re- 
strained from  issuing  or  delivering  any  bonds  or  obligations 
of  the  company,  purporting  to  confer  upon  the  holder  there- 
of any  right  of  converting  the  same  into  stock  of  the  com- 
pany, or  of  receiving  any  such  stock  in  exchange  therefor, 
and  from  issuing,  putting  in  circulation,  delivering  or  aiding 


390  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Heath  v.  The  Erie  Railway  Company. 

in  giving  currency  to,  any  stock  or  certificates  purporting  to 
be  for  stock  of  the  company,  otherwise  than  on  the  surrender 
and  cancellation  of  genuine  certificates  of  existing  shares  of 
stock  of  the  company,  now  standing  registered  upon  its 
books,  on  transfer  of  such  stock  in  the  usual  manner.  (7.) 
That  the  plaintijffs  may,  pending  this  suit,  have  such  writ  of 
injunction  enjoining  and  restraining  Gould,  Fisk  and  Lane, 
and  each  of  them,  and  their  attorneys  and  agents,  from  exer- 
cising any  power  or  authority,  and  from  doing  any  act  as 
directors,  or  executive  officers,  or  Executive  Committee  of  the 
company,  and  from  interfering  with  any  of  the  property, 
fdnds  or  affairs  of  the  company,  and  from  disposing  of  any 
of  such  property  or  funds  of  the  company,  and  from  remov- 
ing, or  suffering  or  permitting  to  be  removed,  from  the 
offices  of  the  company,  any  of  the  books,  papers,  securities  or 
funds  of  the  company,  and  from  secreting  or  concealing,  or 
suffering  to  be  secreted  or  concealed,  any  such  books,  papers, 
securities  or  frmds.  (8.)  That  the  plaintifi^  may  have  such 
further  or  such  other  order,  relief  and  decree  in  the  premises 
as  may  be  equitable. 

The  demurrer  of  the  company  set  forth,  as  causes  of  de- 
murrer to  the  whole  bill :  (1.)  That  the  plaintiffs  have  not,  in 
and  by  their  bill,  made  or  stated  such  a  case  as  doth  or  ought 
to  entitle  them  to  any  such  discovery  or  relief  as  is  thereby 
sought  and  prayed  for  from  or  against  such  defendant.  (2.) 
That  it  appears  by  the  bill,  that  John  S.  Eldridge,  Henry 
Thompson,  Levi  Underwood,  Josiah  Bardwell,  Eben  D.  Jor- 
dan and  James  S.  "Whitney  are  necessary  parties  to  the  bill, 
inasmuch  as  it  is  therein  stated,  that  all  of  said  persons  were 
confederated  to  secure  control  of  the  company  by  illegitimate 
means  for  purposes  of  their  private  gain,  which  purposes  were 
accomplished,  and  which  purposes  are  made  a  part  of  the 
grounds  of  the  bill ;  and  that  the  Boston,  Hertford  and  Erie 
Kailroad  Company  is  a  necessary  party  to  the  bill,  inasmuch 
as  it  is  therein  stated  that  the  said  company  received  a  large 
amount  of  money  from  the  Erie  Eailway  Company,  in  viola- 
tion of  the  corporate  powers  of  the  latter  company,  in  collu- 
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43ion  with  Gould,  Fisk  and  Lane ;  and  that  Bichard  Schell 
And  Oomeliufl  Vanderbilt  are  necessary  parties  to  the  bill,  in- 
Asmnch  ae  it  is  therein  stated  that  they  received  large  amounts 
of  money  from  the  company  by  fraud  and  combination  with 
Gould,  Fisk  and  Lane ;  and  that  the  Narragansett  Steamship 
Company  is  a  necessary  party  to  the  bill,  inasmuch  as  it  is 
therein  stated  that  the  said  company  has  acquired  wrongful 
gains  from  the  Erie  Railway  Company  by  collusion  with 
Gould,  Fisk  and  Lane,  of  which  gains  an  accounting  is  de- 
manded by  the  bill ;  and  that  William  M.  Tweed,  Alexander 
S.  Diven,  Justin  D.  White,  John  Ganson,  O.  W.  Chapman, 
Horatio  N.  Otis,  Charles  G.  Sisson,  Abram  Gould,  Homer 
Eamsdell,  Henry  Thompson,  John  Hilton,  Henry  JST.  Smith, 
M.  E.  Simons  and  George  C.  Hall  are  necessary  parties  to 
the  bill,  inasmuch  as  it  is  therein  stated,  that  those  persons, 
together  with  Gould,  Fisk  and  Lane,  were  elected  directors 
of  the  company  in  October,  1869,  and  divided  themselves 
into  five  classes,  holding  oflSces  for  different  terms,  which 
classification  the  bill  prays  to  have  set  aside,  and  thus  to 
shorten  the  term  of  fourteen  of  the  said  directors ;  and  that 
the  persons  last  named  appear  by  the  bill  to  be  still  directors 
of  the  Company ;  and  that,  in  respect  to  Tweed,  it  is  alleged 
by  the  bill  that  he  is  in  fall  accord  with  Gould,  Fisk  and 
lime,  in  schemes  of  private  gain  at  the  expense  of  the  com- 
pany, and  is  personally  interested  therein.  (3.)  That  the 
plaintiffs,  in  and  by  their  bill,  have  expressly  waived  an  an- 
swer by  such  defendant  in  such  manner  and  form  as  alone  is 
known  to  and  recognized  by  the  rules  and  practice  of  this 
Court,  and  so  such  defendant  is  not  bound  to  answer  the  bill, 
but  the  same  should  be  dismissed. 

The  separate  demurrers  of  the  other  three  defendants  re- 
43pectively  were  the  same  in  tenor  and  effect  ae  the  demurrer 
of  the  company. 

William  M.  Evarts  and  Ehenezer  B.  Hoar  for  the 
plaintiffs. 

Ben^a/mAn  B.  Curtis  and  David  DvMey  Fidd  for  the 
defendants. 
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Blatchford,  J.  It  is  to  be  noted,  that  the  demturerB  are 
to  the  whole  bill,  and  the  causes  of  demurrer  set  forth  are  set 
forth  as  causes  of  demurrer  to  the  whole  bill,  and  there  is  no 
demurrer  to  any  separate  part  of  the  bill.  The  first  cause  of 
demurrer  set  forth  is  a  general  want  of  equity  in  the  bill,  and 
an  absence  of  title  therein  to  any  of  the  relief  prayed  for. 
The  .second  cause  of  demurrer  is  the  want  of  parties,  the  ab- 
sent and  necessary  parties  being  specified.  The  third  cause 
of  demurrer  is  the  waiver  of  an  answer  on  oath. 

Under  the  first  cause  of  demurrer,  the  defendants  advance 
the  propositions :  (1.)  That  the  bill  states  no  cause  of  action, 
even  in  favor  of  the  plaintiffs  other  than  Burt.  (2.)  That 
Burt  is  improperly  a  plaintiff,  because  he  is  not  a  stockholder 
in  the  company.  (8.)  That  if,  on  that  ground,  the  bill  can- 
not be  sustained  on  behalf  of  Burt,  it  cannot  be  sustained  on 
behalf  of  any  of  the  plaintiffs.  The  principal  discussion,  on 
the  hearing,  was  on  the  first  of  these  three  propositions. 

The  argument  on  the  part  of  the  defendants,  sucdncUy 
stated,  is,  that  the  charges  in  the  bill  amount  to  allegations 
that  Gocdd,  Fisk  and  Lane,  holding  such  offices  of  trust  and 
confidence  under  the  company,  misused,  in  breach  of  their 
trust,  and  for  their  own  profit,  powers  actually  confided  to 
them  by  the  corporation,  and  usurped  powers  not  granted  to 
them  by  the  corporation,  and,  in  breach  of  their  duty,  used 
such  powers  for  their  own  profit ;  that  the  corporation  alone 
can  come  into  Court,  as  plaintiff^  and  challenge  an  act  that  is 
within  the  limit  of  the  corporate  powers  of  the  corporation ; 
that  a  stockholder  in  a  corporation  can  come  into  Court,  as 
plaintiff,  to  restrain  the  corporation  from  doing  an  illegal  act 
which  it  is  about  to  do,  joining  as  parties  defendant  the  cor- 
poration and  directors  whom  he  accuses  of  a  breach  of  trust ; 
that,  where  a  corporation,  or  its  governing  body,  has  actually 
done  illegal  acts,  with  injurious  consequences,  a  stockholder, 
before  he  can  come  into  Court  and  assert  the  title  of  the  cor- 
poration, must  show  that  he  has  exhausted  all  means  to  set 
the  corporate  body  in  motion ;  that,  in  this  case,  there  is  no* 
allegation  in  the  bill  showing  any  corporate  act,  either  within^ 
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or  without  the  powers  of  the  corporation,  but  only  allegations 
of  misuse  of  corporate  powers  by  Gould,  Fisk  and  Lane,  and 
usurpation  by  them  of  powers  beyond  the  corporate  powers  ; 
that  it  is  witiiin  the  power  of  the  corporation  to  call  them  to 
account  for  such  misuse  and  usurpation ;  that  the  bill  is 
brought  to  enforce  such  corporate  right ;  that  it  must  fidl, 
unless  the  plaintiffs  have  laid  a  sufficient  legal  foundation  for 
taking  away  such  power  from  the  Board  of  Directors  of  the 
corporation,  and  vesting  it  in  the  plaintiffs;  that  the  bill 
must  show  that  the  directors  of  the  corporation  have  conamit- 
ted  a  breach  of  trust,  by  not  pursuing  the  remedy  which  the 
plaintiffs  ask  for ;  that,  as  the  bill  does  not  show  any  applica- 
tion to  the  Board  of  Directors  to  bring  a  suit  for  the  relief 
sought  by  this  suit,  and  a  refusal  or  neglect  by  such  Board 
thereafter  to  bring  such  suit,  it  must  show  a  sufficient  excuse 
for  not  making  such  application,  by  averments  from  which  it 
can  be  legally  concluded  that,  if  such  Board  had  been  so  ap- 
plied to,  it  would  have  been  guilty  of  the  breach  of  trust  of 
not  bringing  such  suit ;  and  that,  within  these  principles,  the 
foundation  is  not  laid  for  any  title  in  the  plaintiffs  to  bring 
this  suit. 

The  doctrines  of  equity  jurisprudence  involved  in  these 

« 

propositions  on  the  part  of  the  defendants  are  not  controverted 
by  the  plaintiffs.  The  difference  between  the  parties  arises 
in  the  application  of  such  doctrines  to  this  case. 

A  text-book  of  authority  on  the  subject  of  corporations 
lays  down  the  law  thus,  on  the  subject  upder  consideration : 
"  The  general  rule  is,  that  a  suit  brought  for  the  purpose  of 
compelling  the  ministerial  officers  of  a  private  corporation  to 
account  for  breach  of  official  duty,  or  misapplication  of  corpo- 
rate funds,  should  be  brought  in  the  name  of  the  corporation, 
and  cannot  be  brought  in  the  name  of  the  stockholders,  or 
some  of  them.  *  *  And,  generally,  where  there  has 
been  a  waste  or  misapplication  of  the  corporate  funds,  by  the 
officers  or  agents  of  the  company,  a  suit  in  equity  may  be 
brought  by,  and  in  the  name  of,  the  corporation,  to  compel 
them  to  account  for  such  waste  or  misappliciation,  directors 
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being  regarded  as  trustees  of  the  stockholders^  and  subject  to 
the  obligations  and  disabilities  incidental  to  that  relation. 
But,  as  a  Court  of  equity  never  permits  a  wrong  to  go  unre- 
dressed merely  for  the  sake  of  form,  if  it  appear  that  the 
directors  of  a  corporation  refuse  in  such  case  to  prosecute,  by 
collusion  with  those  who  had  made  themselves  answerable  by 
their  negligence  or  fraud,  or  if  the  corporation  is  still  under 
the  control  of  those  who  must  be  the  defendants  in  the  suit, 
the  stockholders,  who  are  the  real  parties  in  interest,  will  be 
permitted  to  file  a  bill  in  their  own  names,  making  the  corpo- 
ration a  party  defendant."  {AngeU  cmd  Ames  on  Corpora- 
tions,  §  812.)  As  authorities  for  these  views,  the  authors  cite, 
among  other  cases,  those  of  Sersey  v.  Veasiey  (24  Maine,  12), 
Hodges  v.  Nev)  Englamd  Screw  Co,,  (1  Rhode  Iskmd,  312), 
and  Bobmson  v.  Smithy  (3  Paige,  222, 233). 

The  leading  case  on  the  subject  in  the  Courts  of  this  State 
is  that  of  Hobineon  v.  Smith,  in  1832,  (above  cited).  In  that 
case,  Chancellor  Walworth  declares  it  to  be  the  law  of  this 
State,  that  the  directors  of  a  joint-stock  corporation,  who  wil- 
fully abuse  their  trust  or  misapply  the  funds  of  the  company, 
by  which  a  loss  is  sustained,  are  personally  liable,  as  trustees, 
to  make  good  that  loss ;  that  they  are  equally  liable  if  they 
suffer  the  corporate  funds  or  property  to  be  lost  or  wasted  by 
gross  negligence  and  inattention  to  the  duties  of  their  trust ; 
that  the  directors  of  joint-stock  corporations  are  the  trustees 
or  managing  partners,  and  the  stockholders  are  the  oestuis 
que  trust,  and  have  a  joint  interest  in  all  the  property  and 
effects  of  the  corporation ;  and  that  no  injury  the  stockholders 
may  sustain  by  a  fraudulent  breach  of  trust,  can,  upon  the 
general  principles  of  equity,  be  suffered  to  pass  without  a 
remedy.  He  adds:  *' Generally,  where  there  has  been  a 
waste  or  misapplication  of  the  corporate  funds  by  the  officers 
or  agents  of  the  company,  a  suit  to  compel  them  to  account 
for  such  waste  or  misapplication  should  be  in  the  name  of  the 
corporation.  But,  as  this  Court  never  permits  a  wrong  to  go 
unredressed  merely  for  the  sake  of  form,  if  it  appeared  that 
the  directors  of  the  corporation  refused  to  prosecute,  by  coUu- 
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sion  with  those  who  had  made  themselves  answerable,  by 
their  negligence  or  fraud,  or  if  the  corporation  was  still  under 
the  control  of  those  who  must  be  made  the  defendants  in  the 
suit,  the  stockholders,  who  are  the  real  parties  in  interest, 
would  be  permitted  to  file  a  bill  in  their  own  names,  making 
the  corporation  a  party  defendant.  And,  if  the  stockholders 
were  so  numerous  as  to  render  it  impossible  or  very  inconve- 
nient to  bring  them  all  before  the  Court,  a  part  might  file  a 
bill  in  behalf  bf  themselves  and  all  others  standing  in  the 
same  situation." 

In  the  case  of  Ckmnmffham  v.  Pelly  in  1836,  (5  Paige, 
607),  the  liability  of  the  directors  of  a  corporation  to  the 
parties  injured  by  a  fraudulent  breach  of  trust  was  again 
asserted,  and  it  was  held  not  to  be  necessary  to  make  all  the 
fraudulent  directors  parties  to  a  bill  filed  for  the  purpose  of 
obtaining  satisfaction  for  a  fraudulent  breach  of  trust. 

In  the  case  of  Hodges  v.  New  Englcmd  Screw  Co.,  in 
1850,  (1  Rhode  Islcmd,  312),  a  stockholder  in  a  corporation 
brought  a  biU  in  equity  against  the  corporation  and  its  di- 
rectors, charging  various  acts  of  mismanagement  and  fraud 
and  a  violation  of  the  charter  of  the  corporation.  The  de- 
fendants took  the  ground  that  the  wrong,  if  any,  was  a  wrong 
to  the  corporation,  and  that  the  suit  should  have  been  brought 
by  the  corporation.  In  reply  to  this  it  was  contended  for  the 
plaintiff,  that  the  application  of  the  funds  of  a  corporation,  by 
its  directors,  to  purposes  not  authorized  by  its  charter,  was  a 
breach  of  trust  cognizable  by  a  Court  of  equity ;  and  that, 
where  the  corporation  was  in  the  control  of  the  directors  who 
had  committed  the  breach  of  trust,  a  stockholder  might  bring 
his  bill  against  them  and  make  the  corporation  a  party.  The 
Court  held,  that  the  directors  of  the  corporation  were  liable  in 
equity,  as  trustees,  for  a  fraudulent  breach  of  trust ;  that  the 
primary  party  to  sue  for  such  fraudulent  breach  of  trust  was 
the  corporation,  as  being  the  party  injured,  but,  if  the  cor- 
poration reftised  to  sue,  or  was  under  the  control  of  the  guilty 
directors,  the  stockholders  might  sue ;  that,  in  the  case  then 
before  the  Court,  the  defendants  who  were  charged  with  the 
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fraudulent  breach  of  trust  were  still  the  directors  of  the  cor- 
poration, and  still  controlled  its  action ;  that,  therefore,  the 
bill,  so  far  as  it  sought  a  remedy  against  directors,  came 
within  the  settled  jurisdiction  of  the  Oourt;  and  that  the 
plaintiff  was,  under  the  circumstances,  the  proper  party, 
to  sue. 

In  the  case  of  Ma/rch  v.  Eastern  Railroad  Co,^  in  1860, 
(40  N&io  HarrypBhi/re^  648),  five  stockholders  in  the  Eastern 
Railroad  in  New  Hampshire,  a  New  Hampshire  corporation, 
brought  a  bill  in  equity,  in  behalf  of  themselves  and  all  other 
stockholders  in  the  corporation  who  should  come  in  and  join 
in  the  suit,  against  the  corporation,  and  its  five  directors,  and 
a  Massachusetts  railroad  corporation,  setting  forth  a  fraudu- 
lent combination  between  such  directors  and  the  officers  of 
the  Massachusetss  corporation,  to  defraud  the  plaintiflBs,  as 
stockholders  in  the  New  Hampshire  corporation.  The  Oourt 
sustained  the  bill.  It  says ;  "  It  is  now  no  longer  doubted, 
either  in  England  or  the  United  States,  that  Courts  of  equity 
in  both  have  a  jurisdiction  over  corporations,  at  the  instance 
of  one  more  of  their  members,  to  apply  preventive  remedies, 
by  injimction,  to  restrain  those  who  administer  them  from 
doing  acts  which  would  amount  to  a  violation  of  charters,  or 
to  prevent  any  misapplication  of  their  capital  or  profits 
which  might  result  in  lessening  the  dividends  of  stockholders, 
or  the  value  of  their  shares,  as  either  maybe  protected  by  the 
franchises  of  a  corporation,  if  the  acts  intended  to  be  done 
create  what  is  in  law  denominated  a  breach  of  trust.  And 
the  jurisdiction  extends  to  inquire  into  and  to  enjoin,  as  the 
case  may  require  that  to  be  done,  any  proceedings  by  individ- 
uals, in  whatever  character  they  may  profess  to  act,  if  the  sub- 
ject of  complaint  is  an  implied  violation  of  a  corporate  fran- 
chise, or  the  denial  of  a  right  growing  out  of  it,  for  which 
there  is  not  an  adequate  remedy  at  law."  For  this  principle 
the  Oourt  cites,  as  authority,  the  case  of  Dodge  v.  WodUey^ 
(18  Howard^  841).  It  also  refers,  with  approval,  to  the  case 
of  Bobmeon  v.  Smithy  (before  cited),  as  establishing  the  prin- 
ciples before  referred  to  as  laid  down  in  that  case. 
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In  the  case  of  Peahody  v.  Mi/rvt^  in  1863,  (6  AUen^  52), 
two  stockholders  in  the  Lowell  and  Salem  Bailroad  Company, 
for  themselves  and  in  behalf  of  the  other  stockholders,  brought 
a  bill  in  equity  against  certain  directors  and  agents  of  said 
company,  and  of  the  Lowell  and  Lawrence  Bailroad  Company, 
and  others,  charging  various  acts  of  conspiracy  and  fraud,  by 
which  the  interests  of  the  stockholders  in  the  former  company 
were  prejudiced  and  sacrificed  for  the  benefit  of  the  latter 
company.  The  bill  was  demurred  to,  and  it  was  argued  for 
the  defendants,  that  the  bill  could  not  be  sustained ;  that  the 
only  possible  remedy  for  the  stockholders  was  to  bring  a  bill 
asking  for  an  order  to  compel  the  corporation  and  its  officers 
to  bring  an  action  in  favor  of  the  corporation ;  that,  before 
that  could  be  done,  the  corporation  must  have  fraudulently 
reftised,  on  request,  to  bring  such  action ;  and  that  no  such 
averment  was  made  in  the  bill.  In  its  opinion,  the  Court 
says :  ^^  The  principal  ground  of  demurrer  relied  on  by  the 
defendants  is,  that  the  plaintiffs  have  not,  and  never  had,  any 
remedy  for  such  injuries  as  they  complain  of;  that,  conceding 
the  truth  of  the  allegations,  that  the  directors  of  the  Salem 
and  Lowell  SaUroad  Company,  either  by  themselves,  or  with 
the  consent  and  connivance  of  a  majority  of  their  stockholders, 
combii^ed,  either  among  themselves,  or  with  the  Lowell  and 
Lawrence  Bailroad  Company,  or  its  directors,  or  with  any  of 
the  other  defendants,  to  defraud  a  minority  of  the  stockhold- 
ers of  the  Salem  and  Lowell  Bailroad  Company,  and,  in  pur- 
suance of  this  combination,  did  the  acts  alleged,  and  so  dealt 
and  managed  as  to  destroy  the  value  of  the  stock  as  set  forth, 
yet  the  only  relief  which  the  minority  can  have  is  the  very 
imperfect  one  of  selling  out  their  stock  for  what  it  will  bring 
in  market."  The  Court  repudiates  this  doctrine  as  leading  to 
the  encouragement  of  frauds  in  the  management  of  corpora- 
tions, and,  referring  to  the  principle,  that  the  interest  of  the 
stockholders  in  a  joint-stock  corporation  is  an  equitable  inter- 
est, says :  ^'  K  there  is  an  equitable  interest,  there  must  result 
from  it  equitable  relations  and  equitable  rights;  and  these 
rights  may  be  enforced  by  equitable  remedies.    As  between 
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the  corporation  itself  and  its  officers,  it  was  long  since  held, 
that  they  were  trustees,  and  that  a  Court  of  equity  would 
hold  them  responsible  for  every  breach  of  trust.  The  corpo- 
ration itself  holds  its  property  as  trustee  for  the  stockholders, 
who  have  a  joint  interest  in  all  its  property  and  effects,  and 
each  of  whom  is  related  to  it  ba  cestui  que  trust.  The  corpo- 
ration may  calbits  officers  to  account  if  they  wilfully  abuse 
their  trust,  or  misapply  the  funds  of  the  company ;  and,  if  it 
refuses  to  sue,  or  is  still  under  the  control  of  those  who  must 
be  made  defendants  in  the  suit,  the  stockholders,  who  are  the 
real  parties  in  interest,  may  file  a  bill  in  their  own  names, 
tfnaking  the  corporation  a  party  defendant ;  or,  a  part  of  them 
may  file  a  bill  in  behalf  of  themselves  and  all  others  standing 
in  the  same  relation,  if  convenience  requires  it.  K  other 
parties  have  participated  with  the  officers  in  such  proceedings, 
they  may,  according  to  the  established  principles  of  equity 
pleading,  be  joined  as  parties.  In  the  discovery  of  frauds, 
and  in  f umidung  remedies  to  partiee  defrauded,  equity  does 
not  suffer  technicalities  to  stand  in  its  way,  but  seizes  upon 
the  substance  of  the  case,  and  holds  all  parties  to  their  just 
responsibility,  following  trust  property  into  the  hands  of  re- 
mote grantees  and  purchasers  who  have  taken  it,  with  notice 
of  a  trust,  in  order  to  subject  it  to  the  trust.  The  objection, 
therefore,  that  a  Court  of  equity  has  no  power  to  furnish  a 
remedy  in  a  case  of  this  character,  is  untenable." 

Several  cases  were  cited  and  relied  on  by  the  defendants 
in  support  of  the  demurrers  in  this  case,  especially  the  two 
English  cases  of  Foss  v.  Ha/rhottle^  in  1843,  (2  Ha/re,  461), 
and  Mozley  v.  Alston^  in  1847,  (1  PhiUi/ps^  790),  the  first 
before  Sir  James  Wigram,  and  the  second  before  Lord  Cot- 
tenh^m.  In  regard  to  those  cases,  it  is  apparent,  from  the 
opinion  of  the  Court  in  the  case  of  Ghray  v.  Lewis^  in  1869, 
{Eng.  Lorn  JRep.^  8  Eq.  Cases^  526,  641),  that  those  cases  are 
regarded  by  the  Court  of  Chancery  in  England  only  as  hold- 
ing, that  a  shareholder  cannot  maintain  a  suit  on  behalf  of 
himself  and  the  other  shareholders,  where  the  acts  complained 
of  are  capable  of  being  released  or  confirmed  by  the  corpora- 
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tion,  and  that,  in  snch  a  case,  the  corporation  itself  is  the 
only  proper  plaintiff;  but  that  those  cases  are  not  regarded 
as  holding,  and  that  it  is  not  the  law  in  the  Court  of  Chan- 
cery in  England,  at  this  day,  that  a  shareholder  cannot  main- 
tain a  snit  on  behalf  of  himself  and  the  other  shareholders 
where  the  acts  complained  of  are  ultra  vires  of  the  corpora- 
tion. The  case  of  Qrwy  v.  Lefwis  also  holds,  that  where  the 
ground  of  complaint  is  that  the  powers  V>f  the  corporation  have 
been  exceeded,  a  bill  may  properly  be  filed  by  a  shareholder 
to  assert  the  rights  of  himself  and  his  co-shareholders  against 
the  illegal  acts  of  the  corporation. 

Snch,  also,  is  the  principle  established  by  the  decision  of 
the  present  Lord  Chancellor  of  England,  when  Vice-Chancel- 
lor  Wood,  in  the  case  of  Atijoool  v.  Merryweathery  in  1867, 
(Eng.  Lorn  Hep.^  5  £>q.  Casesj  464,  7iote.) 

The  case  of  JSbde  v.  Great  Western  Raihoay  Co,y  in  1867, 
{Eng.  Lorn  Rep.^  3  Ch.  App.^  262),  was  a  case  before  the  same 
Vice-Chancellor.  A  shareholder  in  a  corporation,  on  behalf 
of  himself  and  all  his  co-shareholders  who  were  not  defen- 
dants, filed  a  bill  in  equity  against  the  corporation,  its  direc- 
tors and  its  secretary,  alleging  that  the  corporation  had  acted 
vltra  vires  in  issuing  certain  shares,  and  was  about  farther  to 
act  uUra  vires  in  issuing  certain  other  shares,  and  praying 
for  a  declaration  that  the  corporation  was  not  entitled  to  issue 
such  shares,  and  that  those  which  had  been  issued  be  cancelled, 
and  that  the  corporation  be  enjoined  from  paying  dividends 
on  those  which  had  been  issued,  and  that  the  corporation  and 
its  directors  be  enjoined  from  issuing  any  more  of  such  shares. 
The  corporation  demurred  to  the  b^  for  want  of  equity,  and 
the  Vice-Chancellor  overruled  the  demurrer.  He  also  en- 
joined the  corporation  from  issuing  ftirther  shares,  and  gave 
liberty  to  apply  for  an  injunction,  in  case  a  dividend  should 
be  declared  on  shares  which  had  been  already  issued.  The 
corporation  appealed,  and  the  appeal  was  heard  before  the 
Lords  Justices,  holding  the  Court  of  Appeal  in  Chancery. 
Lord  Justice  Lord  Cairns,  while  holding  that  the  issuing  of 
the  shares  was  believed  by  all  the  parties  concerned  in  issu- 
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ing  them  to  be  most  advantageous  to  the  corporation,  and 
to  every  person  concerned,  and  regretting  that  the  arrange- 
ment did  not  meet  with  the  unanimous  assent  of  all  the  share- 
holders, declared,  that  if  the  issuing  of  the  shares  was  tdtra 
viresj  and  therefore  illegal,  anj  member  of  the  .corporation 
might  dissent  from  it,  and  had  a  right  to  appeal  to  a  Court 
of  equity  to  be  protected  against  its  effects.  On  the  ques- 
tion of  power,  he  held  that  the  issuing  of  the  shares  was 
rdira  vires,  that  the*  equity  of  the  bill  was  clear,  and  that 
the  order  for  the  injunction,  as  regarded  equity,  was  entirely 
correct.  He  also  declared,  that  he  had  a  very  strong  opinion, 
that  any  corporator  or  member  of  a  company  may  maintain 
a  bill  against  the  corporation  and  the  executive  ta  restrain 
them  from  doing  an  act  which  is  ultra  viresy  and  therefore 
illegal,  without  making  the  bill  a  bill  on  behalf  of  other  share- 
holders. Viewing  the  prayer  of  the  bill  in  regard  to  cancel- 
ling the  shares  issued  not  as  praying  for  relief  affecting  the 
individuab  holding  the  shares,  as  purchasers  or  otherwise,  but 
as  a  request  to  the  Court  to  order  the  executive  of  the  com- 
pany to  take  steps  under  their  own  responsibility  and  at  their 
own  expense  to  cancel  or  get  in  the  stock  improperly  issued, 
he  held,  that,  in  regard  to  the  prayer  for  an  Injunction  against 
paying  dividends  on  the  shares  already  issued,  the  holders  of 
such  shares  were  sufficiently  represented  in  the  suit  by  one 
of  the  defendants,  who  was  a  director,  and  held  some  of  such 
shares.  He  sustained  the  bill  and  the  order  for  the  injunc- 
tion. Lord  Justice  Bolt,  in  his  opinion,  said  that  it  was  pos- 
sible and  very  probable,  that  the  arrangement  proposed  by  the 
issuing  of  the  shares  was  very  beneficial ;  that  if  it  were 
within  the  power  of  the  corporation,  the  decision  of  the  gov- 
erning body  might,  upon  the  principle  adopted  by  the  Court, 
in  Mozley  v.  AUtoUy  and  Foes  v.  Ha/rbotUey  be  held  to  govern ; 
but  that,  if  the  scheme  proposed  was  altogether  beyond  their 
power,  the  Court  had  nothing  to  do  with  the  merits,  but  had 
only  to  see  that  the  corporation  did  not  exceed  its  powers. 
He  held,  that  the  scheme  was  beyond  the  powers  of  the  cor- 
poration, and  that  the  order  overruling  the  demurrer,  and  the 
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order  granting  th^  injunction,  were  right.  He  added:  "If 
the  act  complained  of  is  illegal,  as  I-  think  it  is,  I  do  not  at 
present  see  why  any  single  shai*eholder  should  not  be  at  lib- 
erty to  file  a  bill  to  restrain  the  company  from  exceeding 
their  powers.  *  *  If  one  individual  having  an  interest 
complains  of  an  act  of  the  whole  company,  or  the  executive 
ot  the  whole  company,  as  being  illegal,  there  is,  as  a  general 
rule,  no  necessity  for  any  other  shareholders  being  present." 
(See  also  Bloxam  v.  Metropolitan  Eailway  Co.^  in  1868,  Eng. 
Law  Sep.,  3  C%.  App.^  337,  before  Vice-Chancellor  .Wood, 
and,  on  appeal,  before  the  Lord  Chancellor,  Lord  Chelms- 
ford.) 

The  cases  of  Foss  v.  HarbotUe  and  Mozley  v.  Alston  were 
cited  and  relied  on  by  the  defendants  in  the  case  of  Gregory 
V.  Paichett^  in  1864,  (83  Beavam,,  595),  in  which  case  the 
Master  of  the  Bolls,  Sir  John  Romilly,  says,  that  he  has  exam- 
ined the  various  cases  on  the  subject,  and  the  result  of  them 
is,  that,  in  matters  strictly  relating  to  the  internal  manage- 
ment of  a  company,  even  though  the  Court  should  come  to 
the  conclusion  that  the  course  adopted  is  not  warranted  by 
the  terms  of  the  charter,  the  Court  will  not  interfere,  even 
though  the  minority  should  have  summoned  a  meeting  of  all 
the  shareholders,  and  the  majority  should  have  persisted  in 
the  course  complained  of,  (the  general  body  of  the  sharehold- 
ers, at  meetings  duly  convened  for  the  purpose,  being  the 
ultimate  governing  body) ;  but  that,  if  the  measures  adopted 
are  plainly  beyond  the  powers  of  the  coippany,  and  are  in- 
consistent with  the  objects  for  which  the  company  was  consti- 
tuted, the  Court  will,  at  the  instance  of  the  minority,  interpose 
to  prevent  the  performance  of  the  act  complained  of,  and  it 
will  do  so  whether  an  appeal  has  or  has  not  been  made  by  the 
minority  to  the  shareholders  generally. 

The  following  cases  in  Courts  in  the  United  States  were 
cited  and  relied  on  by  the  defendants  :  Hersey  v.  Veazie^  (24 
Maine^  9);  Dodge  y.WooU€y\  {18  Howard^  331);  AUen  v. 
OurtiSy  (26  Comtecticuty  456) ;  Bronson  v.  La  Crosae  B.  B. 

VOL.  vm. — 26 
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Cb.,  (2  WaUace^  283) ;  Memphis  City  v.  JDecm^  (8  WaUacej 
64) ;  and  SamiLeU  v.  Ex/press  Co.y  {McCahon^s  Mep.^  214). 

The  case  of  Hersey  v.  Veazie,  in  1844,  was  this :  Two 
stockholders  in  a  corporation  filed  a  bill  in  equity  against  one 
Yeazie,  the  collector  .of  tolls,  ti'easurer  and  agent  of  the  cor- 
poration, charging  him  with  having  abstracted  the  funds  of 
the  corporation,  and  with  having  fraudulently  sold  and  re- 
ceived the  pay  for  the  franchise  of  the  corporation,  and  pray- 
ing that  he  might  account  for  and  pay  to  the  plaintiff  their 
proportion  of  the  funds  of  the  corporation  in  his  hands.  The 
biU  was  demurred  to.  The  Court,  in  its  opinion,  aUowing 
the  demurrer,  adverts  to  the  fSEtct  that  there  was  no  allegation 
in  the  bill  that  the  corporation  had  refused  to  call  the  defen- 
dant to  account,  or  had  acted  collusively  with  him,  except  as 
represented  by  him  as  agent,  or  that  a  corporate  meeting 
could  not  be  obtained,  it  being  the  law  of  the  State  that  a 
minority  of  the  shareholders  could  cause  a  meeting  of  the 
corporation  to  be  called ;  and  that,  therefore,  it  did  not  appear 
by  the  bill  that  the  corporation  had  not  the  power  and  the 
disposition  to  settle  with  the  defendant  according  to  its  own 
pleasure.  The  fact  was  also  noted,  that  the  corporation  was 
not  a  defendant,  and  that  the  wrongs  were  primarily  com- 
mitted against  the  corporation.  Still,  the  Court  says :  ^'  If 
the  plaintiffs  have  been  injured  by  these  fraudulent  acts,  they 
should  have  taken  measures  to  have  the  corporation  obtain 
redress  for  them,  and  through  its  action  have  obtained  their 
own  redress.  If,,  after  proper  exertions  made,  it  had  been 
found  incapable  of  doing  it,  or  had  improperly  or  coUusively 
refused  to .  do  it,  they  might  perhaps  have  obtained  redress 
by  making  it  a  party  defendant."  It  is  to  be  remarked,  that, 
in  that  case,  there  was  no  attempt  in  the  bill  to  show  any 
state  of  facts  warranting  a  departure  from  the  general  prin- 
ciple that  the  corporation  itself,  as  the  injured  party,  should 
sue  as  plaintiff. 

In  the  case  of  Dodge  v.  WooUey^  in  1866,  the  Court  uses 
the  language  hereinbefore  quoted  from  the  opinion  of  the 
Court  in  Ma/roh  v.  Eastern  JRaUroad  Co.    Woolsey,  a  share- 
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holder  in  a  corporation,  brought  a  bill  in  equity  against  tlie 
corporation  and  its  directors  and  Dodge,  a  State  tax  collector, 
to  enjoin  the  collection  of  a  State  tax  from  the  corporation, 
alleging  that  the  tax  was  illegal,  and  that  he  had  requested 
the  directors  of  the  corporation  to  take  measures  by  suit  or 
otherwise  to  prevent  the  collection  of  the  tax,  and  that  they 
had  refused  to  do  so.  He  obtained  from  the  Circuit  Court 
the  relief  he  asked.  The  case  was  taken  to  the  Supreme 
Court  by  appeal.  That  Court  lays  down  the  principles  before 
referred  to,  in  regard  to  the  jurisdiction  of  a  Court  of  equity 
over  a  corporation,  at  the  instance  of  a  shareholder,  to  re- 
strain a  violation  of  its  charter  or  any  other  act  amounting  to 
a  breach  of  trust.  It  also  refers  with  approbation  to  the 
view,  that  it  is  a  breach  of  trust  towards  a  shareholder  in  a 
joint-stock  corporation,  to  divert  its  fimds,  without  his  con- 
sent, from  the  purposes  prescribed  by  its  charter,  though  the 
misapplication  be  sanctioned  by  the  votes  of  a  majority,  and 
that,  therefore,  he  may  file  a  bill  in  equity,  in  his  own  behalf, 
against  the  corporation,  to  restrain  such  diversion  or  misap- 
plication ;  and  to  the  view,  that  a  corporation  has  no  power 
to  apply  its  profits,  any  more  than  its  capital,  to  objects  not 
contemplated  by  its  charter,  and  that,  therefore,  a  shareholder 
may  maintain  a  bill  in  equity  against  the  directors,  and  com- 
pel the  corporation  to  refund  any  of  the  profits  thus  improp- 
erly applied.  These  views  it  cites  from  AngeU  cmd  Ames  on, 
CorporaUons^  §§  891,  392.  It  also  quotes  the  following  re- 
marks from  the  same  work,  §§  891  and  898,  as  stating  properly 
the  result  of  the  cases:  '^That,  in  cases  where  the  legal 
remedy  against  a  corporation  is  inadequate,  a  Court  of  equity 
will  interfere,  is  well  settled ;  and  there  are  cases  in  which  a 
bill  in  equity  will  lie  against  a  corporation  by  one  of  its 
members."  ^^  Although  the  result  of  the  authorities  clearly 
is,  that,  in  a  corporation  acting  within  the  scope  of,  and  in 
obedience  to,  the  provisions  of  its  constitution,  the  will  of 
the  majority,  duly  expressed  at  a  legally  constituted  meeting, 
must  govern,  yet,  beyond  the  limits  of  the  act  of  incorpora- 
tion, the  will  of  the  majority  cannot  make  an  act  valid ;  and 
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the  powers  of  a  Court  of  equity  may  be  put  in  motion  at  the 
instance  of  a  single  shareholder,  if  he  can  show  that  the  cor- 
poration are  employing  their  statutory  powers  for  the  ao> 
complishment  of  purposes  not  within  the  scope  of  their  insti- 
tution. Yet  it  is  to  be  observed,  that  there  is  an  important 
distinction  between  this  class  of  cases  and  those  in  which 
there  is  no  breach  of  trust,  but  only  error  and  misapprehen- 
sion, or  simple  negligence  on  the  part  of  the  directors." 
Holding,  then,  that  the  refusal  of  the  directors  of  the  cor- 
poration, on  request,  to  take  measures  to  test  the  question  or 
the  legality  of  the  tax  referred  to  was  a  breach  of  trust,  it 
also  held,  that  such  breach  of  trust  amounted  to  an  illegal 
application  of  the  profits  due  to  the  stockholders  of  the  cor- 
poration, by  suffering  them  to  be  applied  to  pay  the  tax,  into 
which  a  Court  of  equity  would  inquire,  to  prevent  its  being* 
made,  and  that  the  directors  were  properly  made  parties  to 
the  bill,  because  they  had  committed  such  breach  of  trust. 
This  decision  is  very  far  from  sustaining  the  principle  for 
which  it  is  invoked  by  the  defendants,  namely,  that  no  suit 
can  be  brought  by  a  stockholder  unless  he  avers  and  proves 
that  he  has  applied  to  the  corporation  to  bring  the  suit  itself^ 
and  it  has  refused. 

The  case  of  Alien  v.  Curtis^  in  1857,  was  a  suit  at  law  and 
not  one  in  equity,  brought  by  a  stockholder  in  a  corporation 
against  its  directors,  to  recover  damages  for  the  destruction 
of  the  value  of  his  stock  by  the  fraudulent  acts  of  the  defend- 
ants as  such  directors.  The  declaration  was  demurred  to  and 
the  demurrer  was  sustained,  the  objection  being  taken,  in  sup- 
port of  the  demurrer,  that  the  remedy  was  in  equity  and  not 
at  law,  and  that  the  corporation  must  be  a  party.  The  Court 
held  that  such  an  action  at  law,  by  a  stockholder,  would  not 
lie,  adding,  that  if,  for  any  cause,  the  corporation  was  unable 
to  bring  suit,  or  if,  through  fraud  and  collusion,  the  directors 
refused  or  neglected  to  bring  suit  in  the  corporate  name,  and 
would  not  seek  redress,  a  ground  would  be  laid  for  invoking 
the  interposition  of  a  Court  of  equity. 

The  case  of  Bronaon  y.  La  Orosae  Railroad  Co.y  in  1863,, 
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holds,  that  where  the  directors  of  a  corporation,  for  the  fraud- 
Blent  purpose  of  sacrificing  the  interests  of  the  stockholders, 
refase  to  appear  and  defend  a  snit  in  equity  against  the  corpo- 
ration, the  Court,  in  its  discretion,  will  permit  a  stockholder 
to  become  a  party  defendant,  for  the  purpose  of  protecting 
his  own  interests  against  unfounded  or  illegal  claims  against 
the  corporation,  and  will  also  permit  him  to  appear  on  behalf 
of  other  stockliolders,  who  may  desire  to  join  him  in  the  de- 
fence. The  Court,  in  its  opinion,  says,  that  the  remedy  is  an 
extreme  one,  and  should  be  admitted  by  the  Court  with  hesi- 
tation and  caution,  but  that  it  grows  out  of  the  necessity  of 
the  case,  and  may  be  the  only  remedy  to  prevent  a  fiagrant 
wrong,  but  that  it  would  be  a  reproach  to  the  law,  and  espe- 
cially in  a  Court  of  equity,  if,  in  the  case  referred  to,  the 
stockholders  were  remediless. 

In  the  case  of  Memphis  City  v.  Deam^  in  1868,  the  bill 
filed  by  the  stockholder  in  the  corporation  averred  that  the 
corporation  declined  to  sue.  The  Court  held,  that  the  corpo- 
ration had  brought  a  suit  in  the  State  Court,  which  was  still 
pending,  presenting  the  only  question  of  which  the  plaintiff 
<»ould  compel  the  presentation,  and  that,  therefore,  the  stock- 
holder could  not  maintain  in  his  own  name,  in  another  Court, 
a  suit  presenting  the  same  question. 

In  the  case  of  Swmuels  v.  Escpreas  Co>^  in  1869,  before  Mr. 
Justice  Miller,  of  the  Supreme  Court  of  the  United  States,  in 
the  Circuit  Court  for  the  District  of  Kansas,  there  was,  as  the 
Court  says,  in  its  opinion,  no  attempt  to  transcend  the  powers 
of  the  corporation,  and  no  breach  of  trust  on  the  part  of  the 
directors,  but  mei'ely  a  neglect,  on  request,  to  bring  a  suit 
which  one  of  the  stockholders  believed  ought  to  be  brought. 
The  learned  Judge  admits,  that  the  doctrine  of  the  case  of 
Dodge  v.  Woolsey  recognizes  the  jurisdiction,  where  other 
parties  are  concerned,  as  extending  to  preventive  remedies,  to 
be  used  for  the  protection  of  rights  endangered  by  the  neglect 
of  the  directors  and  the  threatened  aggressions  of  others ; 
and  the  doctrine  he  combats  is,  that  an  individual  stockholder 
in  a  corporation  can  decide  for  the  corporation  when  suits 
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shall  be  brought  to  assert  supposed  rights,  and,  assuming  the 
place  of  the  corporation,  ^^  use  the  Courts  to  enforce  his  pri- 
vate views  in  opposition  to  the  sense  of  the  directors,  and 
probably  of  all  the  other  shareholders."  The  case  he  was 
considering  was  a  totally  different  one  from  that  presented  by 
the  bill  in  this  case.  (See  the  same  case,  report^  as  Samuel 
V.  RcUaday^  1  WodlAJDortKa  G.  C.  R.,  400.) 

In  the  bill  before  us  there  are  many  acts  set  forth  which 
are  vltra  vires.  On  the  allegations  in  the  bill,  it  would  ap- 
pear that  all  issues  of  stock  by  the  company,  other  than  such 
as  were  specially  authorized  or  approved  by  the  Acts  of  April 
4th,  1860,  April  2d,  1861,  March  28th,  1862,  May  4th,  1864, 
and  April  2l8t,  1868,  were  unauthorized  and  illegal,  and  that 
no  authority  for  the  issuing  of  any  stock  by  the  company  can 
be  derived  from  the  tenth  subdivision  of  the  twenty-eighth  sec- 
tion of  the  General  Bailroad  Act  of  April  2d,  1850.  Besides  the 
issues  of  stock  not  covered  by  the  Acts  of  1860, 1861, 1862, 
1864  and  1868,  there  are  in  the  bill  many  acts  charged  in  re- 
spect to  the  use  and  application  of  the  corporate  funds  of  the 
corporation,  which  were  vltra  vires  of  the  corporation,  and 
breaches  of  trust  on  the  part  of  Gould,  Fisk  and  Lane,  who 
constituted  a  majority  of  the  Executive  Committee,  to  which 
committee,  according  to  the  bill,  the  administration  of  the> 
affairs  and  funds  of  the  company  appears  to  have  been  wholly 
given  up  by  the  Board  of  Directors.  The  bill,  among  other 
things,  prays  for  preventive  relief,  by  injunction,  to  restraia- 
the  corporation  from  issuing  any  new  certificates  of  stock, 
except  on  the  surrender  and  cancellation  of  certificates  for 
existing  valid  stock,  on  a  regular  transfer  thereof,  and  to  re- 
strain Gould,  Fisk  and  Lane,  who  have  committed  such 
breaches  of  trust,  from  exercising  any  further  powers  as  di- 
rectors, executive  officers  or  Executive  Committee  of  the  com- 
pany, and  from  interfering  with  or  disposing  of  its  property, 
funds  or  affairs. 

Now,  so  far  as  the  bill  sets  out  acts  tdtra  vireSy  in  issuing 
stock,  and  breaches  of  trust,  which  are  frauds  on  the  stock- 
holders, such  acts  and  breaches  of  trust  are  beyond  the  power 
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of  the  corporation  or  its  directors  to  aJ9Srm,  or  sanction,  or 
make  good ;  and,  in  snch  case,  the  authorities  agree,  that  the 
reason  of  the  rule  for  an  application  to  the  corporation,  or  its 
Board  of  Directors,  to  bring  the  suit,  does  not  exist.  Such  reason 
is,  that,  while  the  stockholder  is  prosecuting  his  suit,  the  cor- 
poration, through  its  Board  of  Directors,  may  afSrm  and  make 
good  the  acts  complained  of.  But  the  rule  ceases  when  the 
reason  ceases.  The  bill  is,  therefore,  clearly  maintainable,  in 
respect  to  the  acts  uli/ra  vires  which  it  sets  forth,  and  the  pre- 
ventive relief  it  seeks,  founded  thereon,  without  reference  to 
anything  else  contained  in  it. 

It  is  a  rule  of  equity  pleading,  {Story^s  Eq.  PI.,,  §  443), 
that,  if  a  demurrer  covers  the  whole  bill,  when  it  is  good  to  a 
part  only,  it  will  be  overrCed.  {Li/vi/ngston  v.  Story ^  9  Peters, 
632,  658.)  The  demurrers,  in  this  case,  cover  the  whole  bill. 
The  first  cause  of  demurrer  assigned  in  each,  the  want  of 
equity,  or,  that  the  plaintiffs  have  not  stated  such  a  case  as 
entitles  them  to  any  such  relief  as  they  seek,  is  a  cause  of 
demurrer  to  the  whole  bill,  and  to  each  and  every  part  of  it. 
The  demurrer  for  want  of  equity  must,  therefore,  be  over- 
ruled, as  the  bill  is,  at  least,  good  in  part.  The  thirty-second 
of  the  Eules  in  Equity  prescribed  by  the  Supreme  Court 
allows  a  defendant  to  demur  to  the  whole  bill,  or  to  a  part 
of  it. 

But  I  think  the  bill  states  a  case  which  brings  it  within 
the  settled  principles  as  to  allowing  a  bill  by  a  stockholder, 
where  the  corporation  is  under  the  control  of  the  defendants 
who  must  be  sued,  and  an  excuse  is  given  for  the  bringing  of 
the  suit  by  the  stockholder,  which  is  equivalent  to  a  refusal 
by  the  directors,  on  request,  to  bring  the  suit. 

The  bill  alleges,  that,  from  July,  1868,  to  October,  1868, 
the  Board  of  Directors  of  the  company  held  no  meeting,  but 
left  the  management  an^  control  of  the  affairs  of  the  company 
to  Gould,  Fisk  and  Lane,  as  executive  officers,  and  to  the 
Executive  Committee  of  five,  of  whom  Gould,  Fisk  and  Lane 
were  three.  It  also  avers,  that,  from  and  after  the  day  of  the 
election,  in  October,  1868,  until  the  election  of  a  new  Board 
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of  Directors,  in  October,  1869,  no  meeting  of  the  Board  was 
held,  except  a  special  meeting,  called  to  ratify  some  contract, 
at  which  no  other  business  was  transacted.  Assuming  that 
identity  of  names  indicate  identity  of  persons,  in  respect  to 
the  persons  alleged  in  the  bill  to  have  been,  at  various  times, 
directors  of  the  company,  it  appears  by  the  bill,  that,  of  the 
seventeen  directors  who  so  failed  to  hold  a  meeting,  as  a  Board, 
from  July,  1868,  to  October,  1868,  nine  (a  niajority  of  the 
whole)  were  re-elected  directors  in  October,  1868,  namely, 
Gould,  Fisk,  Lane,  Thompson,  A.  S.  Diven,  Davis,  Eamsdell, 
Skidmore  and  Groves ;  that  of  these  nine,  seven,  (excluding 
Davis  and  Skidmore,  who  resigned),  with  the  eight  new  di- 
rectors, namely,  Tweed,  Sweeny,  Miller,  G.  M.  Diven,  Hilton, 
Ganson,  Sisson  and  Chapman,  fail^  to  hold  any  meeting  of 
the  Board  from  the  day  of  the  election,  in  October,  1868,  until 
the  election  of  a  new  Board,  in  October,  1869,  except  the 
special  one  before  mentioned ;  and  that,  of  such  fifteen  direct- 
ors, eleven  were  re-elected  in  October,  1869,  namely,  Gould, 
Fisk,  Lane,  Thompson,  A.  S.  Diven,  Ramsdell,  Tweed,  Hil- 
ton, Ganson,  Sisson  and  Chapman,  and,  with  White,  Otis,  A. 
Gould,  Smith,  Simons  and  Hall,  constituted  the  seventeen 
persons  who  were  directors  when  the  bill  was  filed,  in  April, 
1870.  It  was  during  the  period  between  October,  1868,  and 
October,  1869,  that  the  share  capital  of  the  company  was  in- 
creased by  over  $32,000,000.  Of  the  seventeen  directors 
elected  in  October,  1869,  eight  (excluding  Gould,  Fisk  and 
Lane)  are  persons  who  thus  wholly  neglected  their  duties, 
and  abnegated  their  functions,  during  the  year  ending  in  Oc- 
tober, 1869.  As  to  them,  and  as  to  their  six  new  associates, 
brought  in  in  October,  1869,  the  bill  alleges,  that,  as  a  Board, 
they  possess  no  independent  force  for  controlling  Gould,  Fisk 
and  Lane ;  that  Gould,  Fisk  and  Lane  have  practically  the 
absolute  and  unchecked  control  of  the  corporation,  and  its 
funds,  property  and  affairs ;  that  Tweed  is  in  full  accord  with 
them  in  their  schemes  for  private  gain  at  the  expense  of  the 
company,  and  has  l^en,  and  is,  personally  interested  in  many  of 
such  schemes ;  that  Smith  was  a  copartner  with  Gould  in  said 
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fLrm  of  Smith,  Gould,  Martin  &  Co. ;  that  Hilton,  White,  Otis 
and  Hall  are  salaried  employees  of  the  company,  holding  their 
offices  at  the  pleasure  of  Gould,  Fisk  and  Lane,  or  of  Gould 
alone,  and  have  only  a  nominal  and  trifling  interest,  if  any, 
as  shareholders  in  the  company ;  and  that  Simons  is  in  a  sub- 
stantially like  relation  with  Gould,  Fisk  and  Lane,  being  a 
salaried  employee  of  the  Narragansett  Steamship  Company, 
which  is  under  the  management  and  control  of  Gould,  Fisk 
and  Lane.  Gould,  Fisk,  Lane,  Tweed,  Hilton,  White,  Otis, 
Hall  and  Simons  constitute  a  majority  of  the  seventeen  di- 
rectors. The  bill  also  avers,  that  the  independent  action  of 
some  of  the  other  directors  is  compromised  by  reason  of  their 
being  under  some  pledge  to  support  the  policy  of  Gould,  or 
resign,  or  they  are  in  too  small  a  minority  to  interpose  any 
substantial  check  to  the  operations  of  Gould,  Fisk  and  Lane, 
supported,  as  they  are,  by  an  overwhelming  majority  of  the 
Board  in  their  interest,  and  that  such  other  directors  are  in 
such  relations  with  Gould,  Fisk  and  Lane,  as  have  prevented, 
and  will  prevent,  them  from,  in  any  way,  causing  to  be  exerted 
the  corporate  power  of  the  company  to  bring  Gould,  Fisk  and 
Lane  to  account.  The  bill  sums  up  its  conclusion  from  the 
£u;ts  alleged  in  this  regard,  by  averring,  that  the  rights  and 
equities,  claims  and  demands,  in  favor  of  the  company,  which 
are  sot  forth  in  the  bill,  cannot  be  enforced  by  suits  brought 
in  the  name  and  on  behalf  of  the  company,  for  the  reason 
that  the  control  of  the  company  is  wholly  in  the  hands  of 
Gould,  Fisk  and  Lane,  and  the  plaintiffs  are  wholly  unable  to 
procure  the  bringing  of  a  suit  in  the  name  of  the  company  as 
plaintiffs  against  them.  The  allegations  of  the  bill  show  sat- 
is&ctorily  that  the  company  is  under  the  actual  potential  con- 
trol of  the  defendants  Gould,  Fisk  and  Lane,  within  the  rule 
of  equity  jurisprudence  before  referred  to,  so  that  it  would  be 
a  mockery  to  require  or  permit  a  suit  against  them  to  be 
brought  and  prosecuted  under  their  management,  to  obtain 
the  relief  sought  by  this  bill.  These  allegations  are  admitted 
by  the  company,  which  speaks  for  all  the  directors,  by  the 
demurrer  which  it  has  interposed.    It  is  urged,  by  the  coun- 
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sel  for  the  defendants,  that  the  allegation  of  the  bill,  that  the 
Board  of  Directors  elected  in  October,  1869,  is  so  constitated 
that  it  possesses  no  independent  force  for  controlling  Gould, 
Fisk  and  Lane,  is  a  simple  impossibility,  for  the  reason  that 
the  fourteen  directors  do  possess  an  independent  force  to  con- 
trol the  three.  But  the  facts  set  forth  in  the  bill  show  that 
this  is  no  impossibility.  An  absence  of  control  is  shown, 
facts  showing  dependence  are  shown,  a  failure  to  exhibit  force 
is  shown,  a  surrender  of  the  entire  corporation  to  Gould,  Fisk 
and  Lane  is  shown,  and  a  moral  paralysis  on  the  part  of  the 
fourteen  directors  is  shown,  which  warrants  the  statement  in 
the  bill.  If  there  ever  was  a  case  which  called  for  the  reme- 
dial power  of  a  Court  of  equity  to  be  exerted  at  the  suit  of  a 
stockholder  for  the  benefit  of  himself  and  of  his  co-stock- 
holders and  of  the  company,  to  take  cognizance  of  fraudulent 
breaches  of  trust  on  the  part  of  the  controlling  directors,  this 
is  such  a  case ;  and  it  is  a  case  where  sufScient  ground  for  the 
interposition  is  shown,  without  requiring'  a  direct  request  to 
the  corporation  to  prosecute,  and  its  reftisal. 

Burt  is  not  a  stockholder,  and  is  improperly  joined  as  a 
plaintiff.  As  the  suit  is  a  joint  one,  his  want  of  interest  is  a 
good  ground  of  demurrer  to  the  whole  bill.  (JStorrfs  Eq.  PLy 
§  509.)  The  objection  is  one  to  the  substance  of  the  bill. 
But  the  plaintiffs  may,  if  they  desire,  under  Kule  85  of  the 
Enles  in  Equity  prescribed  by  the  Supreme  Court,  amend 
their  bill,  on  payment  of  costs,  by  striking  out  the  name  of 
Burt  as  a  plaintiff,  and  the  allegations  of  the  bill  in  regard  to 
his  claim  to  stock. 

It  is  set  forth  as  a  ground  of  demurrer  to  the  bill,  that 
Eldridge,  Thompson,  Underwood,  Bardwell,  Jordan  and  "Whit- 
ney are  necessary  parties  to  the  bill,  as  being  stated  therein 
to  have  been  concerned  in  the  illegal  and  fraudulent  acts  in 
respect  of  which  the  bill  asks  relief.  Those  six  persons  were 
six  of  the  directors  from  October,  1867,  to  October,  1868. 
This  objection,  if  of  avail,  would  apply  equally  to  Evans  and 
Gregory,  who  were  directors  during  the  same  period,  and  to 
Groves,  Sweeny,  MiUer,  and  G.  M.  Diven,  who  were  directors 
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from  October,  1868,  to  October,  1869,  for,  while  there  are 
allegations  in  the  bill,  of  complicity  in  breaches  of  trust  and 
in  fraudulent  acts,  that  are  applicable  to  the  six  directors  so 
specified  in  the  causes  of  demurrer,  there  are  other  such  alle- 
gations that  are  applicable,  some  of  them  to  the  first  two,  and 
the  others  to  the  last  four,  of  the  last  named  six  directors, 
who  are  not  specified  in  the  causes  of  demurrer  as  necessary 
parties.  I  exclude  Work,  Davis  and  Skidmore,  because  of 
the  allegations  in  the  bill  in  regard  to  them.  But  it  is  not 
necessary  to  make  any  of  such  twelve  persons  parties.  The 
well  settled  rule  is,  that,  if  there  are  several  trustees  who  are 
all  implicated  in  a  common  breach  of  trust,  for  which  the 
cestui  que  trust  seeks  relief  in  equity,  he  may  bring  his  suit 
against  all  of  them,  or  against  any  one  of  them  separately,  at 
his  election,  the  tort  being  treated  as  several  as  well  as  joint. 
{Stary^s  JEq.  Pl.^  %  213 ;  Cunningham  v.  PeU^  5  Paige^  607, 
before  cited.) 

Nor  is  it  necessary  that  the  Boston,  Hartford  and  Erie 
Bailroad  Company,  or  Schell,  or  Vanderbilt,  or  the  Narra- 
gansett  Steamship  Company  should  be  parties  to  the  bill.  No 
relief  is  prayed  for  against  them.  The  transactions  with  them 
by  Gould,  Fisk  and  Lane,  which  are  complained  of,  are  set  forth, 
but  the  bill  seeks  to  charge  Gould,  Fisk  and  Lane  as  tort- 
feasors. If  the  parties  named  have  been  in  collusion  with 
Gould,  Fisk  and  Lane,  in  wrongfully  obtaining  the  funds  of  the 
company,  Gould,  Fisk  and  Lane  have  no  right  of  contribution 
over  against  such  parties,  and,  therefore,  cannot  require  them 
to  be  made  parties  to  the  suit.  As  to  the  company,  the  tort 
of  each  wrong-doer  against  it  is  several,  and,  neither  in  a  suit 
by  it  nor  by  its  stockholders,  is  every  one  of  the  wrong-doers 
a  necessary  party,  because  some  one  wrong-doer  is  a  proper 
party.  The  doctrine  above  referred  to  in  regard  to  several 
trustees  implicated  in  a  common  breach  of  trust,  applies 
equally  to  any  wrong-doer  confederated  with  a  fraudulent 
trustee. 

It  is  alleged,  as  a  cause  of  demurrer  to  the  whole  bill,  that 
the  fourteen  persons,  other  than  Gould,  Fisk  and  Lane,  who 
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were,  with  them,  elected  directors  of  the  company  in  Octo- 
ber, 1869,  are  necesBary  parties  to  the  bill,  inasmuch  as  the 
bUl  prays  to  have  the  classification  of  directors  of  October, 
1869,  set  aside,  and  thus  shorten  the  term  of  such  fourteen 
persons,  who  appear  by  the  bill  still  to  be  directors  of  the 
company.  Even  if  such  fourteen  persons  be  necessary  parties 
in  respect  of  the  relief  prayed  in  regard  to  such  classification, 
and  even  if  a  demurrer  to  such  relief  would  be  maintainable 
for  want  of  such  parties,  yet  the  demurrer  in  this  particular  is 
too  general  and  must  be  overruled,  because  it  covers  the  whole 
bill,  and  should  have  been  a  demurrer  only  to  the  relief  prayed 
in  regard  to  such  classification.  {Story* 8  Eq.  Pl.^  §  443 ;  Li/o- 
inffston  v.  Story,  9  Peters,  632,  658.) 

The  objection  that  such  fourteen  persons  ought  to  be  made 
parties,  as  appearing  to  have  been  directors  when  the  bill  was 
filed,  for  the  reason  that  the  bill  asks  for  an  injunction  against 
the  corporation,  and  for  ^  receiver  of  the  corporation,  is  not 
well  taken.  The  relief  so  asked  is  against  the  corporation. 
If  such  fourteen  persons  were  made  parties,  they  would  be 
merely  nominal  parties  and  not  real  parties,  in  respect  to  any 
relief  that  is  asked  against  the  corporation ;  and  no  relief  is 
asked  as  against  them,  except  in  respect  to  the  matter  of  the 
classification,  which  has  already  been  disposed  of.  This  ques- 
tion was  fully  considered  in  the  case  of  Hatch  v.  The  Chicago, 
Pock  Island  <6  Pacific  P.  P.  Co.,  {QBlatchf.  C.  C.  P.,  105, 
114  to  116.) 

The  views  already  stated  dispose  of  the  objection  that 
Tweed  is  not  a  party  to  the  bill.  Though  he  is  charged  to 
have  been  in  complicity  with  Gould,  Fisk  and  Lane,  relief  is 
not  asked  against  him. 

As  to  the  cause  of  demurrer  assigned,  that  the  plaintiffs 
have  waived  an  answer  on  oath,  there  is  no  doubt  that  the 
defendants  have  a  right  to  answer  on  oath  notwithstanding 
such  waiver,  and  that  the  plaintiffs  cannot,  by  tendering  such 
waiver  in  their  bill,  deprive  the  defendants  of  the  right  to 
answer  on  oath.  But,  for  the  very  reason  that  such  waiver 
can  deprive  the  defendants  of  no  right,  the  wairer  amounts  to 
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nothing,  unless  the  defendants  choose  to  accept  it.  Yet  the 
plaintiffs  have  the  right  to  tender  it,  as  they  have  done,  and, 
if  the  defendants  shonld  choose  to  answer  without  oath,  the 
plaintiff  conid  not  complain.  The  tender  of  the  waiver  is, 
however,  no  ground  of  demurrer.  Notwithstanding  the  pro- 
vision of  Bule  43  of  the  Rules  in  Equity  prescribed  by  the 
Supreme  Court,  a  plaintiff  may  tender  such  a  waiver,  if  he 
chooses.  If  the  defendant  does  not  accept  the  tender,  it  is  to 
be  regarded  as  surplusage ;  but  the  defendant  is  still  bound  to 
answer  the  bill,  either  without  oath  or  on  oath. 

It  results,  therefore,  that  the  demurrers  are  overruled,  and 
the  bill  is  sustained  in  all  particulars,  except  as  to  the  joining 
of  Burt  as  a  party  plaintiff,  as  to  which  the  plaintiffs  may 
amend,  as  before  stated,  on  payment  of  costs. 


The  Eeie  Railway  Company  and  others 
RoBEBT  A.  Heath  and  others.    In  Equity. 

A  ooq)oration,  a  party  to  the  snit,  was  directed,  by  an  order  of  the  Court,  in  the 
Biiit,  to  do  a  specific  thing  to  effectuate  the  relief  to  which  the  defendants  were 
declared  to  be  entitled,  and  it  was  referred  to  a  master  to  superintend  the 
doing  of  such  thing.  The  master  ordered  the  production  before  him,  by  the 
corporation  and  by  its  president,  of  certain  specified  books  and  documents 
of  the  corporation.  The  president  refused  to  produce  them,  and  an  attachment 
for  contempt  was  issoed  against  him  by  the  Court,  non-bailable  until  the  books 
and  documents  should  be  produced. 

Under  such  circumstances,  an  officer  of  the  corporation  can  be  compelled^  by 
tybpcBna  duces  Ueum,  to  bring  its  books  from  its  office,  and  produce  them  before 
the  master. 

The  authority  to  require  their  production  is  conferred  by  Rule  11  ot  the  Rules  In 
Equity  prescribed  by  the  Supreme  Court 

(Before  Bi^toBVOBD,  J.,  Southern  Dlitrict  of  New  York,  May  8d,  1871.) 
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Blatohfobd,  J.  The  motion  for  an  attachment  against 
Jay  Gould,  the  President  of  the  Erie  Bailwaj  Company,  is 
granted.  The  contempt  of  Court  conmiitted  by  him,  in  refus- 
ing to  produce  before  the  Maater  the  books  and  documents 
specified  in  the  order  of  the  master,  made  on  the  14th  of 
April,  1871,  appears,  by  the  evidence,  to  have  been  wilful, 
and  is  wholly  unexcused  and  inexcusable.  Mr.  Hilton,  the 
transfer  clerk,  in  whose  possession,  and  in  whose  safe,  some, 
if  not  all,  of  such  books  and  documents  are  shown  to  be,  tes- 
tified that  he  would  produce  them,  if  so  directed  by  Mr. 
Gould,  but  Mr.  Gt>uld  refused  before  the  master  to  give  such 
direction.  The  pretence  on  the  part  of  Mr.  Gt>uld,  that  he 
doubted  his  power  to  give  such  an  order,  is  shown,  by  his  own 
testimony,  to  be  without  foundation,  and  only  aggravates  the 
deliberate  character  of  his  action.  For,  in  regard  to  the  stock 
transfer  books  of  September,  1870,  and  December,  1870,  and 
January,  1871,  he  at  first  stated  that  he  thought  they  were  in 
the  possession  of  the  master ;  that  he  supposed  they  had  been 
sent  to  the  master;  that  they  sent  down  two  or  three  loads  of 
books,  which  he  supposed  were  the  books  relative  to  this 
matter ;  that  he  himself  gave  directions  to  the  transfer  clerk 
to  bring  such  books  as  related  to  the  transfer  of  the  60,000 
shares  of  stock  to  Mr.  Coleman,  as  receiver ;  that  he  sup- 
posed that  the  transfer  books  relating  to  the  80,000  shares, 
which  were  issued  and  sold  upon  the  street,  in  lieu  of  the 
30,000  shares  of  the  Heath  and  Raphael  stock,  had  been 
sent  before  the  master;  that  he  thought  the  stock  cer- 
tificate books,  from  which  were  cut  the  stock  certificates 
issued  from  December  28th,  1870,  to  January  16th,  1871,  both 
inclusive,  had  been  sent  before  the  master ;  that  the  stock 
transfer  books  and  stock  certificate  books  are  in  the  depart- 
ment of  the  transfer  clerk,  and  in  his  control ;  and  that  all 
the  books  of  the  corporation  are  under  the  control  of  him, 
Mr.  Gould,  through  the  diffelrent  departments.  The  doctrine 
that  an  officer  of  a  corporation  which  is  not  a  party  to  a  suit, 
or  even  of  one  which  is,  will  not  be  compelled  to  bring  from 
its  office  its  books,  on  a  aubpmna  drioea  teoimiy  has  no  applica- 
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tion  to  an  investigation  like  the  one  in  which  this  question 
arises,  where  the  corporation  is  not  only  a  party  to  the  suit, 
bat  is,  by  the  order  under  which  the  master  is  proceeding, 
directed  to  do  a  specific  thing  to  effectuate  the  relief  to  which 
the  defendants  are  declared  to  be  entitled,  and  in  aid  of  which 
the  master  is  acting.  Besides,  the  authority  to  require  the 
production  before  a  master  of  all  books,  papers,  writings, 
Touchers,  and  other  documents,  applicable  to  the  matters  em- 
braced in  the  reference  before  the  master,  is  directly  conferred 
by  Eule  77  of  the  Bules  in  Equity  prescribed  by  the  Supreme 
Court.  In  executing,  under  the  order  made  by  the  Court, 
and  the  rules  which  govern  the  Court,  the  power  of  calling 
for  books  and  documents,  the  master  will,  of  course,  see  to  it 
that  as  little  inconvenience  as  possible  is  caused  to  the  com- 
pany in  the  way  of  interrupting  its  business,  or  the  use  by  it 
of  the  books  needed  for  the  investigation.  But  such  books 
must  be  produced,  not  necessarily  all  at  once,  but  from  time 
to  time,  as  needed,  and  the  master  must  conduct  the 
examination  at  such  place  as  shall  seem  to  him  most  advis- 
able. 

An  attachment  must  issue  against  Mr.  Gould,  as  moved 
for,  to  be  non-bailable  until  the  books  and  documents  speci- 
fied in  the  order  of  the  master,  of  April  14th,  1871,  are  pro- 
duced, and,  when  the  master  certifies  to  the  marshal  that 
such  order  is  complied  with,  then  to  be  bailable  in  the  sum  of 
$10,000. 

WUHaan  A.  Beach^  for  the  plaintiffs  and  Gould. 


William  M.  Evarts  and  Charles  F.  Southmayd^  for  the 
defendants. 
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The  National  Filtebino  Oil  Company 
Thb  Arctic  Oil  Company  and  others.    In  Equity. 

The  letters  patent  granted  to  Rohert  A.  Chesebrongh,  as  inyentor,  August  22d, 
1865,  for  an  "  improyed  process  for  purifying  coal  oil,  Ac,"  are  yalid. 

The  claim  of  the  patent  is,  *'  the  use  of  bone-black  for  purifying  petroleum  or 
coal  oals  by  filtration."  The  patentee  commenced,  in  September  or  October, 
1861,  to  experiment  with  bone-black,  in  filtering  coal  oil  He  used  the  pro- 
cess, with  considerable  sucoess,  in  filtering  coal  oU,  in  November,  1861.  In. 
the  winter  of  1861,  or  the  early  part  of  1862,  he  filtered  crude  Pennsylvania 
petroleum,  a  light  oil,  through  bone-black.  Early  in  1865  he  began  experi- 
menting to  filter  crude  West  Virginia  petroleum,  a  heavy  oil,  through  lM>ne- 
black,  to  obtain  an  oil  for  lubricating  purposes,  without  distilling  it  He  was 
successful  in  producing  such  oil,  and,  in  May,  1865,  applied  for  his  patent 
Between  1861  and  1866  he  made  several  experiments  with  bone-black,  as  well 
as  other  substances,  to  refine  oil.  One  D.  used  bone-black  to  filter  crude  oil 
in  May  or  June,  1862,  and  prepared  and  sold,  in  June  or  July,  1862,  some  one 
hundred  barrels  of  petroleum,  which  was  first  distilled,  then  treated  with 
chemicals,  and  then  filtered  through  bone-black.  He  stopped  manufacturing 
petroleum  in  July  or  August,  1862.  He  did  not  apply  for  a  patent:  Held, 
that  Chesebrough  invented  the  process  in  1861 ;  that  D.  did  not  invent  it 
until  1862 ;  that  Chesebrough  never  abandoned  his  invention ;  and  that,  in 
law,  Chesebrough  was  the  first  inventor. 

It  was  impossible  to  tell,  without  experiment,  whether  coal  oil  or  petroleum 
could  be  filtered  through  boneblack  at  all,  much  less  so  as  to  produce  a 
useftd  effect,  although  it  was  known  before  that  animal  charcoal  would 
render  filthy  water  inodorous,  and  that  rancid  oils  were  deprived  of  their 
smell  and  taste  by  filtration  through  such  charcoal,  and  that  bone-black  was 
a  decolorizing  agent 

(Before  Blatghford,  J.,  Southern  District  of  New  York,  May  4th,  1871.) 

Blatchtoed,  J.  This  suit  is  founded  on  letters  patent  of 
tjie  United  States  granted  to  Robert  A.  Chesebrough,  August 
22d,  1865,  for  an  "  improved  process  for  purifying  coal  oil, 
&c.,"  and  assigned  by  him  to  the  plaintiffs,  who  are  a  corpora^ 
tion.    The  specification  of  the  patent  states  the  invention  to 
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be,  "*a  new  and  usefdl  method  of  purifying  coal  oil  and  pe- 
trolenm  by  filtration."  It  says :  "  The  nature  of  my  inven- 
tion conBists  in  the  use  of  bone-black  for  purifying  petroleum 
or  coal  0^8  by  filtration^  by  first  distilling  the  crude  oil  or 
petroleum  in  a  etill  with  a  condensing  worm,  such  as  is  com- 
monly used  for  distilling  the  same.  The  products  of  distillation 
are  benzole,  illuminating  oil  and  heavy  oil,  which  I  then  filter 
either  separately  or  combined,  as  follows :  The  material  I  use 
for  filtering  through  is  bone-black,  made  of  charred  bones.  The 
filter  is  made  of  wood  or  iron,  of  any  suitable  form  or  height. 
The  filter  is  filled  up  with  the  bone-black  as  high  as  may  be 
necessary,  according  to  the  quality  of  the  oil.  The  oil  is  run 
in  on  top  of  the  filtering  material,  and  allowed  to  filter 
through  the  perforated  bottom  of  the  filter,  where  it  is  col- 
lected. The  operation  is  continued  by  feeding  the  oil  into 
the  top  of  the  filter  as  fast  as  it  runs  through  the  filtering 
material,  until  the  filtered  oil  shall  begin  to  assume  a  dark 
color,  when  the  operation  is  suspended,  and  the  filter  replen- 
ished by 'fresh  material.  The  coal  oil  or  petroleum  refined 
by  this  process  will  be  sweet  in  odor,  of  a  light  color,  and 
will  need  no  other  treatment.  The  crude  petroleum  from 
the  wells  may  be  purified  by  this  process  without  any  pre- 
vious distillation,  either  for  purpose  of  illumination  or  lubri- 
cation." The  claim  is,  "  the  use  of  bone-black  for  purifying 
petroleum  or  coal  oils  by  filtration." 

The  defendants  sued  are  the  Arctic  Oil  Company,  a  cor- 
poration, E.  H.  Woodward,  Eoswell  Haskell  and  Cornelius 
V.  Deforest.  The  infringement  charged  in  the  bill  is  the 
manufacture  and  sale  of  lubricating  oil  made  from  petroleum 
oil  by  filtering  the  oil  in  the  crude  state  through  bone-black. 
The  answer,  which  is  that  of  the  Arctic  Oil  Company  alone, 
admits  that  that  company  has  manufactured  lubricatiDg  oil 
from  petroleum  and  other  oils  by  filtering  the  oil  in  its  crude 
state  through  bone-black,  but  alleges  that  Chesebrough  was 
not  the  original  and  first  inventor  of  what  is  covered  by  his 
patent.  It  sets  up  prior  knowledge  of  the  invention  by  Cor- 
nelius V.  Deforest,  William  T.  Deforest,  Cornelius  I.  Van 
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Wyck,  The  Arctic  Oil  Company,  J.  H.  Carrington,  Jamee  L» 
Ely,  and  one  Silveeter;  that  Chesebrough  purchased  from 
said  William  T.  Deforest,  snch  oil  so  made  by  said  Cornelius 
V.  Deforest  by  filtration  through  bone-black,  for  several 
years  before  Chesebrough  applied  for  his  patent ;  that  Chese- 
brough obtained  from  said  Wilb'am  T.  Deforest  the  fact  that 
said  Cornelius  Y.  Deforest  used  bone-black,  made  of  charred 
bones,  for  purifying  petroleum  and  coal  oils;  that  Chese- 
brough had  fall  knowledge  of  the  use  by  said  Cornelius  V. 
Deforest  of  bone-black  for  purifying  coal  oil  and  petroleum  at 
the  time  he  applied  for  his  patent ;  that  the  only  effect  pro- 
duced upon  coal  oil  or  petroleum  by  filtration  through  bone- 
black,  as  described  in  the  patent,  is  to  decolorize  it  and 
remove  foreign  impurities  from  it,  without  regard  to  its 
gravity  and  whether  it  has  been  previously  subjected  to  dis- 
tillation or  not;  and  that  the  property  of  bone-black  to 
decolorize  and  remove  foreign  impurities  from  oils  and  other 
liquids  was,  before  the  invention  of  Chesebrough,  described 
in  certain  public  works — ^Blair's  Chemistry,  Thompson's  Cy- 
clopedia of  Chemistry,  Knight's  English  Encyclopedia,  Cham- 
bers' Encyclopedia  and  Muspratt's  Chemistry. 

This  case  was  brought  to  hearing  in  1868,  before  Mr. 
Justice  Nelson,  on  pleadings  and  proofs.  He  delivered  an 
opinion,  in  October,  1868,  arriving  at  the  conclusion  that 
there  must  be  a  decree  for  the  defendants,  on  the  ground  that 
the  patentee  had  been  anticipated  in  the  invention  by  Cor- 
nelius V.  Deforest.  Before  any  decree  was  entered,  and  in 
November,  1868,  a  motion  was  made  by  the  plaintiffs  that 
the  case  be  re-opened  and  they  be  permitted  to  introduce  fur- 
ther testimony,  and  that  then  the  case  be  reheard.  The  motion 
was  founded  on  affidavits  of  Chesebrough  and  others.  The 
motion  was  granted,  with  leave  to  either  party  to  introduce 
further  testimony,  the  testimony  theretofore  taken  in  the 
cause  to  stand. 

In  his  opinion,  Judge  Nelson  says :  "  The  only  material 
question,  on  the  proofs,  is,  whether  or  not  the  patentee  is 
the  first  and  original  inventor  of  this  process  or  improvement  i 
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and  this  turns  npon  another,  namely,  whether  he  invented  it 
before  1862.  That  the  process  was  successftdly  used  by  Cor- 
nelius V.  Deforest  in  the  early  part  of  that  year,  is  not  to  be 
doubted,  upon  the  evidence.  At  this  time  some  three  or  four 
hundred  barrels  of  oil  were  thus  purified,  some  eighty  barrels 
of  which^were  sold  to  this  patentee.  The  business  was  not 
profitable  at  the  time,  and  was  discontinued.  The  manu- 
facture of  this  article,  by  the  same  process  as  described  in  the 
patent,  is  proved  by  Cornelius  V.  Deforest,  the  proprietor, 
Abraham  Turner,  Alexander  McDonald,  and  Isaac  Turner, 
workmen,  and  William  T.  Deforest,  at  the  period  above  men- 
tioned. It  is  claimed,  however,  that  the  patentee  made  the 
discovery  prior  to  this  time,  and  as  early  as  1861.  The  proof 
stands  alone  on  his  own  testimony,  though,  if  it  is  not  mis-« 
taken,  and  is  founded  in  fact,  it  could  have  been  corroborated 
by  other  witnesses.  Indeed,  the  circumstance  that  no  other 
persons  have  been  produced  to  establish  the  discovery  at  this 
early  day,  and  some  five  years  before  his  application  for  the 
patent,  casts  some  suspicion  upon  his  testimony ;  and  besides 
which,  he  took  out  a  patent  dated  June  27th,  1865,  for  an 
improved  process  of  purifying,  filtering  and  deodorizing 
petroleum,  by  the  use  of  a  combination  of  bone-dust,  pulver- 
ized oyster  shells  and  cotton  cloth.  The  explanation  given 
is  not  very  satisfactory — ^that  he  took  out  this  patent  for  bone- 
dust  combined  with  oyster  shells,  thinking,  at  the  time,  that 
bone-dust  was  bone-black.  The  patentee  says,  that  his  prin- 
cipal experiments  were  in  the  fall  of  1861  and  the  spring  of 
1865 ;  that,  in  the  fall  of  1861,  he  had  a  number  of  filters 
made,  which  he  took  to  Pittsburgh,  Pennsylvania,  with  a 
quantity  of  bone-black ;  that  he  there  exhibited  the  process 
to  several  gentlemen  with  whom  he  was  connected  in  busi- 
ness ;  and  that  he  was  fully  persuaded  of  its  value,  but  his 
friends  objected  to  it  on  account  of  the  expense  of  the  pro- 
cess. William  T.  Deforest  was  examined  as  a  witness,  called 
to  give  rebutting  testimony  to  the  complainants'  evidence  in 
reply.  Some  part  of  this  testimony,  I  think,  is  exception- 
able, in  the  order  in  which  it  was  given.    But  a  part  -of  it  is 
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proper,  as  an  explanation  of  the  testimony  of  William  H. 
Chesebrough,  a  witness  in  reply  to  the  evidence  in  defence. 
This  witness  (William  T.  Deforest)  had  not  been  examined 
in  the  case,  nor  is  he  a  party  to  liie  snit ;  yet  his  conversa- 
tions with  the  patentee  are  freely  given  in  evidence,  as  ma- 
terial, in  the  reply.  It  was  competent,  therefore,  to  call  him 
to  explain  or  contradict  this  evidence.  It  was  the  first  op- 
portunity the  defendants  had  to  give  the  explanation.  He 
states  a  conversation  he  had  with  the  patentee  in  February 
or  March,  1865,  and  which,  if  true,  shows  that,  at  this  time, 
the  patentee  had  not  perfected  his  improvement,  but,  on  the 
contrary,  had  failed  to  make  a  marketable  article.  The  wit- 
ness was  almost  daily  with  him  in  communications  on  the 
subject,  explaining  how  the  purification,  by  the  use  of  bone- 
black,  could  be  effected,  and  how  Cornelius  V.  Deforest  had 
accomplished  it  and  the  process.  William  H.  Chesebrough 
had  stated  that  this  witness  was  in  the  habit  of  coming  into 
the  business  establishment  of  his  brother,  and  had  detailed 
several  conversations  between  them.  I  think,  also,  that  there 
is  evidence  tending  to  show  that  the  patentee  got  his  first 
ideas  of  this  improvement  from  Cornelius  V.  Deforest.  Upon 
the  whole,  I  am  satisfied  that  Cornelius  Y.  Deforest  preceded 
the  patentee  in  this  improvement,  and  must  decree  for  the 
defendants." 

The  aspect  of  the  case  is,  in  my  judgment,  entirely 
changed  by  the  new  proofs  taken.  It  is  to  be  noted,  that  the 
patent  is  for  purifying,  by  filtration  through  bone-black,  either 
petroleum  or  coal  oil.  Coal  oil  is  an  artificial  oil,  made  by 
distilling  cannel  coal.  Petroleum  is  a  natural  oil,  obtained 
from  the  earth,  by  boring  wells.  The  patent  is  for  so  purify- 
ing the  oil  either  before  it  is  subjected  to  distillation,  or  after 
it  is  subjected  to  distillation.  By  subjecting  it  to  distillation, 
there  are  produced,  as  the  products  of  such  distillation, 
benzole,  illuminating  oil  and  heavy  oil.  These  may  then  be- 
filtered,  either  separately  or  combiDed,  through  bone-black. 

The  proofs  show,  that  the  patentee  commenced,  in  Sep- 
tember or  October,  1861,  to  experiment  with  bone-black  in 
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filtering  oil.  The  oil  he  then  nsed  was  coal  oil.  By  the  9th 
of  November,  1861,  he  was  bo  far  satisfied  of  the  value  of 
the  method  of  refining  such  oil  by  filtering  it  through  bone- 
black,  that  he  procured  to  be  made  a  series  of  three  tin 
filters,  which  fitted  successively  inside  of  each  other,  bone- 
black  being  used  as  a  filterer  in  the  upper  two  filters.  These 
filters  he  took,  with  some  bone-black,  to  Pittsburgh,  Penn- 
sylvania. At  that  place,  between  the  9th  and  16th  of  No- 
vember, 1861,  he  used  the  filters  for  filtering  through  bone- 
black  coal  oil  which  had  been  subjected  to  distillation.  He 
exhibited  the  apparatus,  and  the  process  of  filtering,  and  the 
material  subjected  to  filtering,  and  the  filtering  material,  and 
the  procRict,  to  several  persons  who  testify  to  the  facts  as  wit- 
nesses. The  oil,  after  such  filtration,  was  sweet  in  odor  and 
of  a  light  straw  color,  while,  before  such  filtration,  it  was 
darker  in  color  and  of  an  unpleasant  odor.  But  the  persons 
to  whom  the  patentee  exhibited  this  mode  of  refining  in 
Pittsburgh,  were  desirous  of  producing  a  purely  white  oil, 
and,  although  the  oil  then  produced  by  the  patentee  and 
shown  to  them  was  much  improved  in  color,  yet,  as  it  was  of 
a  light  straw  color  and  not  perfectly  white,  they  thought  the 
process  would  not  answer  their  purpose. 

Petroleum  was  first  introduced  into  market  at  New  York, 
where  the  patentee  was  engaged  in  business,  and  conducted 
his  experiments,  in  1861,  although  it  did  not  come  generally 
into  use  until  1862.  After  he  had  filtered  coal  oil  through 
bone-black,  and  in  the  winter  of  1861  or  the  early  part  of 
1862,  he  filtered  petroleum  through  bone-black.  Prior  to  the 
spring  of  1865  fne  petroleum  he  used  was  the  Pennsylvania 
petroleum.  Crude  Pennsylvauia  petroleum  is  a  light  oil.  In 
the  early  spring  of  1865  the  patentee  commenced  experiment- 
ing on  tiie  crude  West  Virginia  oil,  which  is  a  heavy,  greasy 
oil,  with  a  view  to  obtaining  an  oil  suitable  for  lubricating 
purposes,  by  some  process  other  than  subjecting  the  oil  to  dis- 
tillation and  then  treating  it  with  chemicals.  He  discovered, 
in  Aose  experiments,  that,  by  filtering  the  crude  West  Vir- 
ginia oil  through  bone  black,  without  first  subjecting  it  to  dis- 
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tillation,  it  was  refined  and  purified,  without  any  injury  to  its 
lubricating  qualities,  wldch  qualities  were  seriously  impaired 
by  subjecting  it  to  the  high  heat  required  in  distillation.  By 
May,  1865,  he  was  so  satisfied  of  thi  value  of  his  process  of 
filtering  in  respect  to  the  West  Virginia  oil,  that  he  applied 
for  his  patent,  which  was  issued  in  the  following  August,  a 
patent  having  been  issued  to  him  in  England,  for  the  same  in- 
vention, July  31st,  1866.  His  principal  experiments  with 
bone  black  were  made  in  the  fall  of  1861  and  in  the  spring  of 
1865,  although  he  made  several  experiments  with  it  in  the 
interim,  besides  using,  during  such  interim,  a  variety  of  chem- 
ical substances  to  produce  the  result  of  refining  the  oil. 

In  regard  to  the  use  of  bone-black  by  Comeliufi  V.  De- 
forest to  filter  oil,  there  is  no  satisfactory  evidence  that  he  used 
it  before  the  very  end  of  May  or  the  beginning  of  June,  1862. 
Commencing  then,  he  experimented  on  a  small  scale  in  filter- 
ing crude  oil  through  bone-black.  He  also  subjected  to  the 
process  of  distillation  a  considerable  quantity  of  petroleum, 
and  afterwards  treated  it  with  chemicals,  and  afterwards  fil- 
tered it  through  bone-black.  He  prepared  in  this  way  from 
seventy-five  to  one  hundred  barrels  of  petroleum,  and  sold 
them  in  the  market,  as  illuminating  oil,  in  June,  and  perhaps 
July,  1862.  He  stopped  altogether  manufacturing  petroleum 
in  July  or  August,  1862.  Some  seventy-five  barrels  of  the 
oil  so  refined  were  sold,  through  William  T.  Deforest,  to  the 
patentee,  in  June,  1862,  but  the  oil  carried  with  it  no  evidence 
as  to  how  it  was  refined,  and  there  is  no  pretence  that  the 
patentee  was  in  any  manner  informed  as  to  the  process  by 
which  it  had  been  refined.  Cornelius  V.  Deforest  obtained 
no  patent  for  his  invention,  and  made  no  attempt  to  obtain 
one. 

I  am  satisfied,  that,  as  a  question  of  fact,  the  patentee  in- 
vented the  process  in  1861,  and  Cornelius  V;  Deforest  did  not 
invent  it  until  1862.  The  patentee  never  abandoned  his  in- 
vention. In  taking  out  his  patent  of  June,  1865,  for  filtering 
oil  through  a  combination  of  bone  dust,  pulverized  oyster 
shells,  and  cotton  cloth,  he  meant  by  bone  dust  bone-black,  as 
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is  abtrndantly  shown  now  by  the  evidence.  He  never  used 
hone  dnst — that  is,  bones  ground  to  powder  vrtthout  having 
been  previously  burned  or  charred — ^but  he  always  used  the 
ground  product  of  charred  bones ;  and  it  is  proved  that,  in 
common  speech,  at  the  time,  that  article,  when  ground  fine,  was 
called  bone  dust,  to  distinguish  it  from  the  coarser  bone- 
black. 

I  am  also  satisfied,  on  the  present  evidence,  that  there  was 
no  communication  made  by  William  T.  Deforest,  or  any  other 
person,  to  the  patentee,  as  to  the  use  of  bone-black  by  Corne- 
lius V.  Deforest  or  William  T.  Deforest,  or  any  other  person, 
for  refining  coal  oil  or  petroleum,  or  as  to  the  capacity  or  value 
of  the  use  of  bone-black  for  such  purpose,  until  after  the 
patentee  had  obtained  the  patent  now  sued  on ;  and,  there- 
fore, that  the  patentee  did*  not  get  his  first  ideas  of  the  im- 
provement from  Cornelius  V.  Deforest  or  any  other  person. 

Certain  well  settled  principles  of  law  are  applicable  to  the 
foregoing  state  of  facts.  In  Adams  v.  Ed/wards^  (1  Fishes 
Patent  Cases^  1,  7,  8,)  Judge  Woodbury  said:  "The  law 
means,  by  invention,  not  maturity.  It  must  be  the  idea  struck 
out,  the  brilliant  thought  obtained,  the  great  improvement  in 
embryo.  He  must  have  that ;  but,  if  he  has  that,  he  may  be 
years  improving  it — ^maturing  it.  It  mij  require  half  a  life. 
Sut,  in  that  time,  he  must  have  devoted  himself  to  it  as  much 
^as  circumstances  would  allow.  But  the  period  when  he  strikes 
out  the  plan  which  he  afterwards  patents,  that  is  the  time 
of  the  invention,  that  is  the  time  when  the  discovery  occurs." 
Again,  in  C6U  v.  Massachusetts  Arms  Co.^  (1  Fishes  Patent 
CaseSy  108, 120,)  the  same  Judge  said :  "  The  date  of  the  inven- 
tion is  the  date  of  the  discoveiy  of  the  principle  involved,  and 
the  attempt  to  embody  that  in  some  machine — ^not  the  date 
of  the  perfecting  of  the  instrument."  In  Cox  v.  Origgs^ 
(2  Fisher^ s  Patent  CaseSy  174, 176,)  Judge  Drummond  says : 
'^  It  is  the  right  and  privilege  of  a  party,  when  an  idea  enters 
his  mind  in  the  essential  form  of  invention — ^inasmuch  as 
most  inventions  are  the  result  of  experiment,  trial  and  effort, 
And  few  of  them  are  worked  out  by  mere  will — to  perfect,  by 
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experiment  and  reasonable  diligence,  his  original  idea^  seas 
not  to  be  deprived  of  the  froits  of  his  skill  and  labor  by  a 
prior  patent,  if  he  is  the  first  inventor."  In  White  v.  AUen, 
(2  Fisher's  Patent  Cases,  440,  446,)  Judge  Clifford  says,  that 
he  who  invents  first  has  the  prior  right,  if,  as  is  prescribed  in 
section  IS  of  the  Patent  Act,  he  is  using  reasonable  diligence 
in  adapting  and  perfecting  the  same,  within  the  meaning  of 
that  provision.  (See,  also,  Sayles  v.  Ha^pgood,  3  Fishei^s  Pat- 
ent Cases,  632.) 

In  view  of  these  principles,  the  patentee  was  the  first  in- 
ventor of  this  improvement.  He  never  abandoned  the  prose- 
cution of  the  idea  which  he  developed  in  practice  in  the  fall  of 
1861,  before  Cornelius  V.  Deforest  did  anything  in  the  prem- 
ises— ^that  filtering  coal  oil  through  bone-black  would  refine 
it.  He  followed  this  up  by  operating  in  the  same  way  on 
petroleum,  but,  as  he  testifies^  exclusively,  until  the  spring  of 
1865,  on  the  Pennsylvania  petroleum,  and  trying  to  refine 
that  for  illuminating  purposes.  The  great  value  of  the  use  of 
bone-black  for  refining  oil  did  not  disclose  itself  till  the  West 
Yirginia  petroleum  came  to  market  early  in  1865.  Between 
1861  and  1865,  he  was  trying  other  substances  in  addition  to 
bone-black  to  refine  oil,  not  certain  that  it  was  worth  while 
to  patent  the  invention,  or  that  he  had  perfected  it  sufficiently 
to  warrant  a  patent.  That  this  was  the  case,  and  that  he  had 
not  abandoned  his  invention,  is  shown  by  the  fact  that,  when 
the  heavy,  greasy  West  Virginia  petroleum  came  into  notice 
as  a  good  lubricating  oil,  but  one  needing  to  be  refined,  he 
recurred  at  once  to  his  idea  of  refining  petroleum  by  filtering 
it  through  bone-black,  and  applied  the  process  to  this  West 
Virginia  oil  in  its  crude  state,  and  with  complete  success. 
He  then  immediately  applied  for  his  patent  covering,  as  he 
had  a  right  to  do,  from  the  use  he  had  made  of  the  process, 
the  employment  of  it  in  refining,  not  only  the  products  result- 
ing from  the  application  of  the  process  of  distillation  to  coal 
oil  and  petroleum,  but  also  crude  petroleum  from  the  wells, 
which  had  not  been  subjected  to  any  previous  distillation, 
and  this  whether  the  result  to  be  obtained  was  an  oil  for 
illumiuation  or  an  oil  for  lubrication. 
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I  do  not  think  the  various  pnblieations  adduced  by  the 
defendants  anticipate  the  invention  on  the  point  of  novelty. 
It  is  true  that  they  state  that  animal  charcoal,  prepared  from 
the  bones  of  animals,  will  render  filthy  water  inodorous ;  that 
rancid  oils  are  deprived  of  their  smell  and  taste  by  repeated 
filtration  through  a  stratum  of  such  charcoal;  that  bone- 
black  will  render  colorless  water  charged  with  almost  any 
vegetable  or  animal  solution;  that  bone-black  is  used  as  a 
decoloring  agent  in  various  chemical  purposes ;  and  that  the 
yellowish  tint  of  oil  of  olives  may  be  removed  by  mixing 
with  it  animal  charcoal,  and  the  oleine  be  obtained  colorless  by 
subsequent  filtration.  But,  notwithstanding  all  this,  it  was 
impossible  to  tell  without  experiment  whether  coal  oil  or 
petroleum  could  be  filtered  through  bone-black  at  all,  much 
less  so  as  to  produce  a  useM  effect. 

The  patent  is,  therefore,  valid,  and  there  must  be  a  decree 
for  the  plaintiffs  for  a  perpetual  injunction  and  an  account  of 
profits,  with  costs. 

Oeorge  T.  CvHia  and  Francis  E.  Coudert^  for  the 
plaintiffs. 

Fra/nk  LoomiB^  for  the  defendants. 
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John  W.  Maburt 
Daniel  F.  Tiemann  and  othebs.    In  Eqihty. 

The  letters  patent  granted  to  John  W.  Masory,  July  12th,  1869,  for  an  "im- 
proToment  in  paint  cans,  Ac,"  are  valid. 

The  dahn  of  the  patent  is,  **  the  constniction  of  a  metallic  can,  for  hemetieaUy 
eealing  paints  and  other  substances,  having  attached  thereto  a  rim  or  ring  of 
thin  brass  or  other  soft  metal,  in  snch  a  manner  that  the  top  or  cover  may 
be  removed  by  severing  the  said  rim  or  ring  of  brass  or  other  soft  metal 
with  a  penknife  or  other  sharp  instrument,  in  the  manner  and  for  the  purposes 
herein  described  and  represented,  or  its  equivalent."  The  value  of  the  pat- 
ented can,  as  a  can  for  holding  paints  liquid  with  oil,  is,  not  only  that  it  can 
be  easily  opened,  but  that»  by  severing  the  thin  metal  near  the  exterior  wall 
of  the  can,  the  entire  contents  of  the  can  can  be  removed  without  difficulty 
and  without  waste,  while  the  can  is  as  strong  to  resist  injury  as  if  there  were 
no  thin  metal  in  it 

Such  patented  can  is  not  anticipated  by  a  can  having  a  hole  in  the  middle  of 
its  top  covered  by  a  thin  metal  cap,  removable  by  being  pried  up  or  severed, 
the  rim  or  ring  between  the  cap  and  the  edge  of  the  can  not  being  of  thin 
metaL 

(Before  Bi^tohfobd,  J.,  Southern  District  of  New  York,  May  6th,  1871.) 

Blatohfobd,  J.  This  suit  is  foanded  on  letters  patent  of 
the  United  States,  granted  to  the  plaintiff,  July  12th,  1859, 
for  an  "  improvement  in  paint  cans,  &c."  The  specification 
describes  the  invention  as  "  a  new  and  improved  can  for  pnt- 
ting  np  and  hermetically  sealing  paints  and  other  substances." 
It  says:  "The  nature  of  my  invention  consists  in  the  con- 
struction of  a  tinned  or  galvanized  iron  can,  of  any  known 
form,  with  a  rim  or  ring  of  thin  soft  metal  attached  to  the 
top  edge  of  the  same.  *  *  The  principal  objection  to  the 
use  of  firuits  and  other  edibles  put  up  in  soldered  tin  cans,  is 
the  difficulty  of  opening  the  same  without  much  labor  and 
the  convenience  of  proper  tools.  In  the  use  of  paints  put  up 
in  hermetically  sealed  cans,  this  objection  is  most  formidable. 


MAT,  18Y1.  427 


Masnry  v.  Tiemann. 


To  remove  the  top  from  a  small  can  of  paint  without  injury 
to  the  contents  thereof,  is  a  task  very  difficult  to  accomplish. 
My  invention  obviates  these  difficulties,  and  presents  a  can 
possessing  all  the  advantages  of  the  ordinary  can,  and,  in 
addition  thereto,  the  extraordinary  advantage  of  being  readily 
openable  by  the  most  inexperienced  person.  To  that  end,  I 
construct  the  body  of  the  can,  and  attach  the  bottom  thereto 
in  the  ordinary  way  ;  but,  for  the  top  of  the  can,  in  the  place 
of  using  material  of  the  same  weight  and  thickness  as  for  the 
other  parts,  I  take  thin  brass  or  other  soft  metal,  and  attach 
a  rim  or  ring  thereof  to  the  top  of  the  can,  and  secure  the 
same  by  soldering,  as  in  the  ordinary  mode.  For  sealing  the 
can  after  it  shall  have  received  its  contents,  I  take  a  disk  ot 
tin,  and  solder  it  to  the  rim  or  ring,  leaving  between  the  said 
disk  and  the  edge  of  the  can  sufficient  space  to  admit  the 
passage  ot  a  penknife  blade.  The  can  is  then,  in  all  respects, 
like  the  ordinary  tin  can  hermetically  sealed,  except  that  the 
cover  of  my  newly  invented  can  may  be  removed  by  severing 
the  thin  brass  rim  or  ring  with  a  penknife  or  other  sharp  in- 
strument." The  claim  is :  ^^  The  construction  of  a  metallic 
can,  for  hermetically  sealing  paints  and  other  substances, 
having  attached  thereto  a  rim  or  ring  of  thin  brass  or  other 
soft  metal,  in  such  a  manner  that  the  top  or  cover  may  be 
removed  by  severing  the  said  rim  or  ring  of  brass  or  other 
soft  metal  with  a  penknife  or  other  sharp  instrument,  in  the 
manner  and  for  the  purposes  herein  described  and  represented, 
or  its  equivalent." 

The  infiingement  charged  in  the  bill  is,  that  the  defen- 
fendants  have  made  and  caused  to  be  made,  for  their  use,  cans 
embodying  the  patented  invention,  and  have  vended  paints 
and  colors  put  up  in  cans  so  constructed. 

The  answer  contains  a  general  averment  of  want  of  nov- 
elty in  the  invention,  without  any  specification  as  to  prior  use 
or  knowledge,  and  denies  the  infringement.  A  mass  of  tes- 
timony has  been  taken,  without  objection,  to  prove  prior  use 
and  knowledge  of  the  invention.  The  only  question  in  liti- 
gation is  that  of  novelty.     The  utility  of  the  invention  is 
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shown  to  be  very  considerable,  especially  for  the  purpose  of 
patting  up  in  the  patented  cans  liquid  or  semi-fluid  articles, 
such  as  paints  liquid  with  oil.  The  claim  on  the  part  of  the 
defendants  on  the  question  of  novelty  is,  that  they  themselves 
used  cans  embodying  the  invention  prior  to  the  date' of  the 
plaintiff's  discovery,  such  cans  having  been  made  by  one 
Charles  S.  Hine.  The  value  of  the  patented  can  in  respect 
to  semi-fluid  paints  is,  that,  while  it  is  perfectly  tight,  after  it 
is  sealed  by  soldering,  and  can  be  easily  opened,  it  can  also 
be  so  opened,  by  severing  the  thin  metal  top  near  the  exterior 
wall  of  the  can,  that  the  entire  contents  of  the  can  can  be 
removed  without  difficulty  and  without  waste,  because  the 
opening  left  when  the  top  is  taken  off  is  substantially  of  the 
same  dimensions  as  the  area  of  a  horizontal  section  of  the 
can.  Moreover,  the  use  of  the  rim  or  ring  of  thin  metal 
does  not  detract  from  the  strength  of  the  can,  or  from  its 
capacity  to  resist  injury,  the  salient  parts  of  it  exposed  to 
contact  in  handling  and  transportation  being  of  the  thicker 
metal  which  composes  the  body  of  the  can,  and  the  disk  in 
the  middle  of  the  top,  and  between  which  and  the  edge  of 
the  can  such  rim  or  ring  is  interposed,  not  being  made  of  the 
thin  metal  which  forms  the  rim  or  ring. 

The  plaintiff  made  his  invention  about  two  months  before 
the  date  of  his  patent.  The  defendants  claim  to  have  shown 
by  testimony,  that,  in  1852,  they  substituted  in  use  for  a  can 
with  a  loose  or  slip  cover,  a  can  having  a  hole  in  the  middle 
of  its  top,  covered  by  a  thin  brass  cap,  on  which  were  shown 
in  relief,  by  being  struck  through  from  the  other  side  by  a 
die,  the  name  of  the  defendants'  firm  and  other  words ;  and 
that  this  brass  cap  could  be  easily  removed  by  inserting  a 
knife  under  its  edge  and  prying  it  up,  or  by  severing  it.  But 
this  can  was  not  the  equivalent  of  the  plaintiff's,  and  did  not 
embody  the  invention.  The  rim  or  ring  between  the  brass 
cap  and  the  edge  of  the  can  was  not  of  thin  metal,  capable  of 
being  severed,  but  was  of  the  same  thick  metal  as  the  body 
and  bottom  of  the  can ;  and,  when  the  cap  was  removed,  the 
difficulty  existed  of  getting  at  so  much  of  the  contents  of  the 
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can  as  lay  in  the  recess  formed  inside  between  the  thick  ring 
and  the  body  of  the  can — a  difficulty  which  the  plaintiff's  in- 
vention obviates. 

The  defendants  also  daim  to  have  shown  that,  about  1853, 
they  adopted  a  form  of  can  like  the  one  of  1852,  in  all  respects, 
except  that  the  cap,  instead  of  being  of  brass,  was,  in  order  to 
make  it  cheaper,  made  of  thinner  tin  than  the  rest  of  the  can, 
snch  cap  having  on  it,  in  relief,  the  same  words,  and  being 
capable  of  being  removed  in  the  same  manner,  as  the  brass 
cap.  But  this  can  was  no  nearer  to  the  plaintiff's  invention 
than  its  predecessor  of  1852. 

The  defendants  also  daim  to  have  shown  that,  in  the  win- 
ter of  1856-7,  they  adopted  a  form  of  can,  having  a  rim  or 
ring  of  thin  tin,  and  a  centre  cap  of  thick  tin,  the  rim  and  cap 
being,  each,  a  horizontal  plane,  and  the  cap  not  being  marked 
with  any  words  in  relief;  and  that,  after  about  a  year,  they 
modified  the  form  slightly,  by  turning  down,  all  around,  the 
the  inner  edge  of  the  thin  rim  or  ring,  or  making  a  shoulder 
on  such  edge.  This  can  was  the  same  thing  as  the  plaintiff's. 
That  they  adopted  such  a  can,  and  at  some  time,  is  certain.  The 
point  is  as  to  the  time.  On  a  careful  review  of  the  whole  evi- 
dence, especially  that  derived  from  the  defendants'  books  of  ac- 
count, and  their  circular  to  the  trade,  in  January,  1860, 1  am 
satisfied  that  they  had  no  such  can,  and  that  no  such  can  was 
made  by  Mr.  Hine,  or  for  them,  until  some  time  in  1859,  after 
the  date  of  the  plaintiff's  invention.  It  would  be  enough  to  say, 
that,  as  the  burden  of  proof  is  on  the  defendants,  they  have  not 
satisfactorily  shown  that  they  preceded  the  plaintiff  with  their 
can.  But  it  is  shown,  I  think,  affirmatively,  that  he  preceded 
them.  The  controlling  circumstance  in  the  case,  which  out- 
weighs the  unreliable  and  unsupported  evidence  of  mere 
memory,  and  is  sustained  by  every  piece  of  evidence  in  the 
case,  derived  from  contemporaneous  records  in  books,  is  the 
annual  circular  or  catalogue,  which  the  defendants  issued  on 
the  1st  of  January,  1860,  for  the  use  of  their  customers,  being 
a  pamphlet  of  thirty  pages,  giving  a  list  of  paints  and  prices. 
That  pamphlet  says :  ^^  Oil  colors.    To  afford  greater  £acili- 
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ties  in  opening  the  cans,  we  have  had  a  quality  of  tin  imported 
expressly  for  us,  from  which  the  tops  of  all  cans,  (of  and  under 
6  lbs.),  are  made.  This  tin,  while  it  in  no  way  lessens  the 
strength  of  the  cans,  is  easily  and  rapidly  cut  with  a  stout  pen- 
knife.  The  tin  should  be  cut  between  the  caps  and  the  edge. 
Note.  Customers  wishing  this  style  of  can  at  the  present 
time  (January),  must  be  particular  in  mentioning  it  in  their 
orders,  as  all  our  stock  on  hand  is  not  put  up  in  this  manner." 
This  was  the  first  time  any  notice  of  such  a  can  had  appeared 
in  any  of  the  defendants'  catalogues,  and  it  is  impossible  to 
resist  the  conclusion,  that  such  a  can  was,  at  the  time  of  this 
catalogue,  a  new  style  of  can,  that  so  usefdl  a  thing  was  an- 
nounced as  early  as  possible  after  its  adoption,  and  that  it  is 
not  true  that  it  had  been  in  use  by  the  defendants  sioce  1857, 
as  claimed. 

There  must  be  a  decree  for  the  plaintiff,  for  a  perpetual 
injunction,  and  an  account  of  profits,  with  costs. 

W.  Moward  Wait  for  the  plaintiff. 

Orlando  Z.  Stewart  for  the  defendants. 


Mary  T.  B,  Jatjdon 

The  National  Cnr  Bank,  William  B.  Duncan,  and  others. 

In  Equity. 

In  this  case,  persons  who  made  loans  of  money  to  a  trastee,  on  certificates  of 
stock,  and  afterwards  sold  the  shares  of  stock  to  repay  the  loans,  were  held 
liable  to  the  ustui  que  trutt  for  the  proceeds  of  the  shares,  it  appearing  that 
the  certificates  stated  that  the  holder,  naming  him,  held  them  in  tmst,  and 
gave  the  name  of  the  cestui  que  irutt;  that  the  transactions  of  loan  indicated 
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that  the  trustee  was  not  seUinn:  the  shares  in  the  ordinary  course  of  his  busi- 
ness, as  trustee,  but  that  he  was  borrowing  money,  for  his  private  use,  on  a 
pledge  of  what  was  in  his  hands  as  trust  property ;  that  the  sales  of  stock 
were  made  by  the  lenders,  with  the  knowledge  that  the  proceeds  were  to  be 
applied  to  pay  the  private  debts  of  the  trustee  to  the  lenders ;  and  that  the 
lenders  applied  the  proceeds  to  pay  such  private  debts. 
A  trustee  stands  on  a  different  footing  from  an  executor,  or  an  administrator,  or 
even  a  guardian,  in  many  respects.  He  presumptively  holds  his  trust  prop- 
erty for  administration,  and  not  for  sale. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  May  10th,  IBIh) 

Blatchfobd,  J.  The  plaintiff  is  the  wife  of  the  defendant 
Charles  B.  Jaudon.  She  is  a  daughter  of  the  late  Oommo- 
dore  William  Bainbridge,  who  died  in  1838,  leaving  a  will, 
under  the  provisions  of  which  she  has  a  separate  estate  of  her 
own,  placed  by  the  will  in  trust  for  administration.  By  the 
will,  the  testator,  after  making  certain  legacies,  directed  that 
all  his  real  estate  should  be  sold,  and  appointed  William 
Lynch  and  Hugh  Colhoun  to  be  trustees,  to  receive  all  the 
residue  of  his  estate,  ^^  and  to  invest  the  same  in  the  stocks 
of  the  United  States,  or  the  stocks  or  ftinds  of  any  individual 
State,  and  to  hold  the  same  in  trust  for  the  following  pur- 
poses :  "  (1.)  $28,000  to  be  invested,  and  the  interest  of  it  to 
be  paid  to  his  wife  for  her  life,  and  at  her  death  such  stocks 
or  funds  to  be  equally  divided  among  his  four  daughters,  (the 
plaintiff  being  one),  '^  the  trust  to  remain  the  same  for  their 
sole  use  and  benefit."  (2.)  Enough  to  be  invested  to  create 
an  annual  interest  of  $150,  to  be  paid  to  his  sister  Mary  dur- 
ing her  life,  and,  at  her  death,  the  invested  amount  ^^  to  be,  in 
trust,  equally  divided  "  between  his  said  four  daughters.  (3.)  In 
respect  to  each  one  of  said  four  daughters,  an  equal  one-fourth 
part  of  his  remaining  estate  to  be  invested  in  the  funds  or 
stocks  before  mentioned,  in  trust,  the  interest  whereof  to  be 
paid  to  the  daughter,  for  her  sole  use  and  benefit  during  her 
life,  and,  at  her  death,  the  amount  so  invested  to  be  equally 
divided  among  her  children.  By  a  codicil,  he  directed  that 
the  loan  which  he  held  of  the  city  of  Philadelphia,  and  the 
South  wark  loan,  and  the  ground  rents,  be  not  sold,  but  be  con- 
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sidered  by  the  truBtees  as  equal  to  the  stocks  or  funds  before 
mentioned.  The  trustees  named  in  the  will  were,  in  May, 
1835,  on  their  own  petition,  discharged  from  their  trust  bj 
the  Court  of  Common  Fleas  for  the  city  and  county  of  Phila- 
delphia, and  the  defendant  Samuel  Jaudon  was,  at  the  same 
time,  appointed  by  that  Court  trustee,  under  said  will,  for  the 
widow,  the  sister  and  the  four  daughters,  and,  in  June,  1835, 
he  received  from  the  outgoing  trustees  all  the  trust  estate  held 
by  them.  At  the  death  of  the  testator,  a  considerable  por- 
tion of  his  estate  consisted  of  stock  of  the  State  of  PennsyU 
vania,  paying  an  interest  of  five  per  cent,  per  annum.  The 
trustees  named  in  the  will  made  no  change,  while  they  con- 
tinued to  be  trustees,  in  any  of  the  investments,  but  left  them 
as  they  were  at  the  death  of  the  testator.  Soon  after  Samuel 
Jaudon  was  appointed  trustee,  he  sold  the  Pennsylvania  stock 
and  invested  its  proceeds  in  stock  of  the  Delaware  and  Bari- 
tan  Canal  Company.  This  stock  he  apportioned  among  the 
trusts  created  by  the  will,  allotting  to  the  trust  for  the  plaintiff 
93  shares.  Although  this  was  an  investment  not  authorized 
by  the  will,  the  plaintiff  approved  of  it,  and,  from  time  to 
time,  received  from  the  trustee  the  dividends  made  on  the  93 
shares.  In  1857,  the  widow  died,  and  the  Delaware  and 
Baritan  Canal  stock,  which  belonged  to  the  trust  for  her,  was 
divided  by  the  trustee  among  the  trusts  for  the  four  daugh- 
ters, 28  shares  of  it  going  to  the  trust  for  the  plaintiff.  Thus 
the  trast  for  the  plaintiff  embraced  121  shares  of  Delaware 
and  Baritan  Canal  stock,  and  the  plaintiff  thereafter  received, 
from  time  to  time,  from  the  trustee,  the  dividends  made  on 
the  121  shares,  knowing  of  the  investment.  Afterwards, 
some  property  which  had  belonged  to  the  testator  was  sold, 
and,  from  that  source  and  other  sources,  the  trustee  came  to 
hold  under  the  trust  for  the  plaintiff,  in  addition  to  the  121 
shares  of  Canal  stock,  $5,600  in  United  States  stock,  known 
as  five-twenty  bonds. 

The  bill  seeks  to  make  the  trustee,  Samuel  Jaudon,  re- 
sponsible for  the  value  of  the  $5,600  of  United  States  stock, 
and  ot  117  shares  of  the  Canal  stock,  as  having  been  disposed 
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of  by  him  in  breach  of  his  trust,  and  to  have  him  removed 
from  his  trost  and  another  trustee  appointed  in  his  place.  It 
idso  seeks  to  make  the  defendants,  the  iN'ational  City  Bank, 
responsible  for  the  value  of  47  shares  of  the  Canal  stock,  and 
to  make  the  defendants,  Duncan  and  others,  who  compose  the 
firm  of  Duncan,  Sherman  &  Co.,  responsible  for  the  value  of 
70  shares  of  the  Canal  stock,  as  having  l)een  received  by 
them  respectively  from  the  trustee,  and  sold,  and  appropriated 
to  their  use  respectively,  under  circumstances  which  make 
them  liable  equally  with  the  trustee,  to  the  plaintiff,  for  the 
breach  of  trust  committed  by  such  trustee. 

On  the  16th  of  October,  1866,*  Samuel  Jaudon  applied  to 
the  National  City  Bank  for  a  loan  of  $6,000,  on  a  pledge  or 
hypothecation  of  47  shares  of  the  stock  of  the  Delaware  and 
Baritan  Canal  Company,  evidenced  by  two  certificates  of 
stock,  one  for  19  shares  and  one  for  28  shares.  The  $6,000 
was  loaned  to  him  by  the  bank,  October  16th,  1865,  on  that 
security,  he  giving  to  the  bank  no  obligation  note  or  due 
bill  for  the  loan,  but  merely  depositing  with  it  the  two  certifi- 
cates, the  loan  being  regarded  as  a  loan  strictly  on  demand, 
but  practically  as  one  for  three  months.  The  certificate  for 
the  19  shares  was  dated  January  27th,  1852,  and  certified 
that  "  S.  Jaudon,  trustee  for  Mrs.  Mary  T.  B.  Jaudon,"  was 
entitled  to  that  number  of  shares  in  the  capital  stock  of  the 
Company,  transferable  on  the  books  of  the  Company  and  on 
surrender  of  such  certificate,  only  by  him  or  his  legal  repre- 
sentative. The  certificate  for  the  28  shares  was  dated  April 
14th,  1864,  and  certified  that  "  S.  Jaudon,  trustee  of  Mrs. 
Mary  T.  B.  Jaudon,"  was  entitled  to  that  number  of  shares 
in  the  capital  stock  of  the  Company,  transferable  on  the 
books  of  the  Company  only  by  him  or  his  legal  representative. 
Accompanying  the  two  certificates  when  they  were  so  depo- 
sited with  the  Bank,  but  on  a  separate  piece  of  paper,  was  an 
instrument  dated  April  18th,  1864,  signed  "  S.  Jaudon,  Tr. 
of  M.  T.  B.  Jaudon,"  and  stating  that  "  Sam'l  Jaudon, 
trustee  of  M.  T.  B.  Jaudon,"  thereby  sold  unto 
47  shares  "  of  the  joint  stock  of  the  Delaware  and  Raritau 
VOL  VIII, — 28 
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Oanal  Co.,  and  Camden  &  Amboy  Bailroad  and  Transporta- 
tion Co."  standing  in  his  name  on  the  books  of  the  said  Com- ' 
paniesy  and  appointed  his  attorney  to  transfer 

such  stock.  On  the  27th  of  November,  1865,  the  bank 
loaned  to  Samuel  Jandon  the  farther  sum  of  $3,500  on  a> 
pledge  of  the  same  47  shares  of  stock  with  other  securities. 
He  repaid  this  loan  of  $9,500,  with  interest,  on  the  17ih  of 
January,  1866.  He  borrowed  from  the  bank  the  like  sum  of 
$9,500,  on  a  pledge  of  the  same  securities,  on  the  19th  of 
January,  1866.  This  transaction  of  the  borrowing  by  him 
from  the  bank  the  like  sum  of  $9,500,  on  a  pledge  of  the 
same  securities,  was  repeated  seven  times  more,  namely,  on 
the  18th  of  April,  1866,  the  19th  of  July,  1866,  the  13th  of 
October,  1866,  the  19th  of  January,  1867,  the  13th  of  April, 
1867,  the  6th  of  July,  1867,  and  the  12th  of  October,  1867. 
Such  loan  on  the  19th  of  January,  1866,  was  repaid,  with 
interest,  on  the  11th  of  April,  1866.  The  first  six  of  the 
remaining  seven  loans  were  repaid,  with  interest,  severally^ 
on  the  16th  of  July,  1866,  the  10th  of  October,  1866,  the 
14th  of  January,  1867,  the  10th  of  April,  1867,  the  29th  of 
June  1867,  and  the  10th  of  October,  1867.  The  loan  of  the 
12th  of  October,  1867,  not  being  paid  on  demand,  the  bank^ 
on  the  10th  of  December,  1867,  sold  the  47  shares  of  stock, 
at  the  request  of  Mr.  Jaudon,  for  the  net  sum  of  $5,897.90, 
which  was  applied  on  account  of  the  loan  on  the  11th  of  De- 
cember, 1867.  The  securities  were  returned  to  Mr.  Jaudon 
every  time  he  paid  up  the  amount  of  a  loan,  and  redeliv- 
ered to  the  bank  by  him  every  time  a  new  loan  was  made 
to  him. 

On  the  18th  of  July,  1867,  Samuel  Jaudon  applied  to  the 
defendants,  Duncan,  Sherman  &  Co.,  for  a  loan  of  $7,000, 
which  was  made  to  him  by  them  on  that  day,  on  the  pledge 
or  hypothecation  of  70  shares  of  the  stock  of  the  Delaware 
and  Raritan  Canal  Company,  evidenced  by  one  certificate  of 
stock,  for  70  shares.  The  amount  was  loaned  on  that  secu- 
rity alone.  It  was'a  loan  at  90  days.  Whether  a  note  waa 
given  for  it,  or  not,  is  not  certain.    The  certificate  was  de- 
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posited  with  Duncan,  Sherman  &  Co.,  at  the  time  the  loan 
was  made.  The  certificate  was  dated  December  13th,  1851, 
and  certified  that  "  S.  Jaudon,  trustee  for  Mrs.  Mary  T.  B. 
Jaudon,"  was  entitled  to  70  shares  in  the  capital  stock  of  the 
company,  transferable  on  the  books  of  the  company,  and  on 
surrender  of  such  certificate,  only  by  him  or  his  legal  repre- 
sentative. AccompanyiDg  the  certificate,  when  it  was  so 
deposited  with  Duncan,  Sherman  &  Co.,  but  on  a  separate 
piece  of  paper,  was  an  instrument  signed,  ^^S.  Jaudon,  trustee 
of  M.  T.  B.  Jaudon,"  and  stating  that "  S.  Jaudon,  trustee  of  M. 
T.  B.  Jaudon,"  thereby  sold  unto  70  shares  "  of  the 

joint  stock  of  the  Delaware  and  Baritan  Canal,  and  Camden  & 
Amboy  Raiboad  &  Transportation  Compys.,"  standing  in 
his  name  on  the  books  of  the  said  companies,  and  appointed 

his  attorney  to  transfer  the  stock.  On  the 
16th  of  October,  1867,  when  the  90  days  expired,  Mr.  Jaudon 
obtained  from  Duncan,  Sherman  &  Co.,  on  the  same  stock,  a 
further  loan  of  $600,  and  at  the  same  time  gave  directions  to 
them  to  sell  the  stock.  Between  the  16th  of  October,  1867, 
and  the  2l8t  of  October,  1867,  the  70  shares  were  sold  by 
Duncan,  Sherman  &  Co.,  for  the  net  sum  of  $8,699.12.  On 
the  last-named  day,  the  loans,  with  interest,  amounted  to 
$7,729.88,  and,  on  that  day,  Duncan,  Sherman  &  Co.  applied 
that  amount,  from  the  proceeds  of  the  sale,  to  the  payment 
of  the  loans  and  interest,  and  paid  over  to  Mr.  Jaudon  the 
remainder  of  the  proceeds,  amounting  to  $969.24.  The 
power  of  attorney,  accompanying  the  certificate  for  the  70 
shares,  is  dated  October  16th,  1807,  (a  mistake  for  1867,)  and 
that  date  was  probably  filled  in  October  16th,  1867,  and  it  bears 
the  signature,  as  a  witness  to  its  execution,  of  Mr.  J.  C.  Hull, 
th^  cashier  of  Duncan,  Sherman  &  Co.,  who,  at  the  direction 
of  Mr.  William  B.  Duncan,  of  that  firm,  transacted  the  busi- 
ness of  receiving  the  certificate,  and  transfer,  and  power  of 
attorney,  from  Mr.  Jaudon,  and  furnishing  him  with  the 
money  loaned. 

The  sales  of  the  117  shares  were  made  under  the  powers 
of  attorney  before  named,  the  blanks  therein  having  been 
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filled  np  at  the  office  of  the  company,  when,  under  the 
powers,  the  shares  were  transfered  on  its  books,  and  the  cer- 
tificates were  surrendered.    Notwithstanding  the  sale  of  the 
shares,  Mr.  Jaudon,  in  February,  1868,  paid  to  the  plaintiff 
an  amount  of  money  equal  to  the  amount  of  the  dividend 
then  paid  on  the  117  shares,  and  in  August,  1868,  he  paid  to 
her  the  sum  of  $205,  as  on  account  of  the  dividend  then  paid 
on  such  shares.     Since  that  time,  she  has  not  received  any- 
thing on  account  of  the  inconae  of  the  shares,  nor  have  they 
been  restored  to  the  trust.     The  plaintiff  did  not  know  of  any 
of  the  loans,  or  of  any  of  the  pledges  of  the  shares,  or  of  the 
sale  of  any  of  the  shares,  until  December,  1868.    She  never 
authorized  or  ratified  any  of  the  transactions.    Mr.  Jaudon 
used  the  moneys  obtained  by  him  from  the  bank,  and  from 
Duncan,  Sherman  &  Co.,  on  the  loans,  to  pay  which  the 
stocks  were  sold,  to  discharge  indebtedness  incurred  by  him 
individually  in  making  investments  in  stock  of  the  Broad  Top 
Coal  and  Iron  Company,  which  he  anticipated  would  be  re- 
munerative, and,  if  they  were,  he  had  the  intention  of  offer- 
ing to  the  plaintiff  shares  in  such  company  to  replace  the  117 
shares.     Such  investments  were  made  by  him  in  his  individ- 
ual name.    The  plaintiff  had  no  knowledge  of  such  use  of  the 
moneys,  or  of  such  investments,  or  of  such  intention.    The 
investments  turned  out  to  be  worthless,  and  the  stock  was 
never  offered  to  her.    Mr.  Jaudon  is  insolvent,  and  the  trust 
has  never  received  any  of  the  proceeds  of  the  stock,  or  any 
moneys,  in  replacement  thereof.    The  evidence  shows,  that 
when  Mr.  Jaudon  applied  to  Duncan,  Sherman  &  Co.,  for  the 
original  loan,  he  informed  Mr.  Duncan  about  his  having  made 
investments  in  the  Broad  Top  Company,  and  made  known  to 
him  his  expectation  of  being  able  to  repay  the  loan  from  tbe 
fruits  of  such  investments. 

There  is  no  foundation  in  the  evidence  for  the  proposition 
that  Mr.  Jaudon  had  any  authority  from  the  plaintiff,  either 
specific  or  general,  to  sell  or  dispose  of  the  117  shares,  or  to 
pledge  the  same,  or  borrow  money  on  them.  The  stock  was  a 
valuable  stock.    The  47  shares  sold  for  over  25  per  cent,  net 
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above  par,  and  the  70  Bhares  for  over  24  per  cent,  net  above 
par.  The  semi-annual  dividends  upon  it  had  averaged  five  per 
cent.,  in  money,  and  it  had  occasionally  made  dividends  in 
stock,  besides. 

On  these  facts,  there  can  be  but  one  conclusion,  and  that 
is,  that  not  only  Mr.  Jaudon,  the  trustee,  but  the  bank  and 
Duncan,  Sherman  &  Co.,  must  respond  to  the  trust  for  these 
shares  of  stock — the  bank  for  the  47  shares,  and  Duncan, 
Sherman  &  Go.  for  the  70  shares.  The  certificates,  on  their 
face,  not  only  stated  that  Mr.  Jaudon  held  the  shares  in  trust, 
but  gave  the  name  of  the  plaintiff  as  the  cestui  que  trust. 
The  powers  of  attorney  indicated  that  he  was  transferring  the 
shares  so  held  by  him  in  trust.  The  transactions  of  loan 
indicated,  not  that  he  was  selling  the  shares  in  the  ordinary 
course  of  his  business,  as  trustee,  but  that  he  was  borrowing 
money  for  his  private  use,  on  a  pledge  of  what  was  in  his 
hands  as  trust  property.  The  sales  of  the  stock,  when  they 
were  made  by  the  pledgees,  were  made  by  them  with  knowl- 
edge that  the  proceeds  were  to  be  applied  to  pay  the  private 
debts  of  the  trustee  to  the  pledgees,  and  the  pledgees  applied 
the  proceeds  to  pay  such  private  debts.  In  regard  to  Mr. 
Duncan,  he  was  informed  (hat  the  loan  was  to  be  repaid  by  Mr. 
Jaudon  out  of  the  fruits  of  investments  which  he  had  made  in 
the  stock  of  a  company  which  was  named.  That  stock  was  a 
itock  which  Mr.  Duncan  was  bound  to  know  was  a  security  in 
which  it  was  unlawful,  by  the  general  principles  of  law,  and, 
in  the  absence  of  special  authority,  for  a  trustee  to  invest  trust 
funds.  He  must,  therefore,  be  held  chargeable  with  knowl- 
edge that  the  loan  was  to  be  repaid  from  sources  with  which 
the  trust  could  have  no  connection,  and,  therefore,  from  sources 
altogether  private  to  the  borrower.  In  regard  to  the. bank, 
the  making  of  ten  separate  loans  to  Mr.  Jaudon,  running 
through  a  period  of  two  years,  upon  the  pledge  of  the  stock, 
evidenced  .by  such  certificates,  must  be  held  as  charging  the 
bank  with  notice  that  Mr.  Jaudon  was  borrowing  the  money  for 
his  private  uses,  on  a  pledge  of  trust  property.  The  circum- 
stances were  such  as  to  put  the  parties  on  inquiry.    Inquiry 
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would  have  directed  them  to  the  cestui  que  trusty  and  the 
unlawfulness  of  the  transactions  would  have  been  disclosed. 
They  made  no  inquiry,  even  of  Mr.  Jaudon,  as  to  how  it  was 
that  he  was  borrowing  money  on  a  pledge  of  shares  held  by 
him  as  trustee.  The  case  is  not  even  one  of  a  sale  of  the 
shares  directly,  which  might  presumably  be  within  the  scope 
of  the  authority  of  a  trustee,  with  a  view  to  a  re-investment 
within  such  authority.  A  trustee,  however,  stands  on  a  dif- 
ferent footing  from  an  executor  or  an  administrator,  or  even 
a  guardian,  in  many  respects.  A  trustee  presumptively  holds 
his  trust  property  for  administration,  and  not  for  sale ;  and, 
according  to  the  well  settled  principles  of  equity,  a  pledge  by 
him  of  certificates  of  stock  like  those  in  this  case,  as  security 
for  loans  of  money  made  to  him  under  circumstances  like 
those  in  this  case,  entitles  the  cestui  que  trust  to  follow  the 
property  into  the  hands  of  the  pledgee  and  reclaim  it  from 
him,  where  he  has  received  the  fruits  of  it,  and  there  was  in 
fact  a  breach  of  trust  in  making  the  pledge.  The  transactions 
with  the  pledgees  in  this  case  negatived  t];ie  idea  that  Mr. 
Jaudon  had  any  purpose,  in  borrowing  the  money,  of  selling 
the  stock,  and,  therefore,  negatived  the  idea  that  his  action 
could  be  that  of  a  trustee  selling  tke  stock.  He  said  plainly, 
by  the  transactions,  that  he  did  not  wish  to  sell  the  stocks ; 
that,  as  between  him  and  the  trust,  no  soch  thing  as  a  sale  of 
the  stocks  was  the  purpose  of  the  transactions ;  and  that  he 
intended  to  repay  the  borrowed  money  and  reclaim  the 
stocks. 

The  pledgees  had  reasonable  ground  for  believing,  when 
they  made  the  loans,  to  pay  which  the  stock  was  sold,  that 
Mr.  Jaudon  intended  to  apply  the  money  loaned  to  his  pri- 
vate uses.  They  enabled  him  to  commit  the  breach  of  trust 
which  he  committed.  What  he  did  was  accomplished  by 
their  co-operation.  The  law  implies  notice  to  them  of  the 
terms  of  the  trust,  whose  existence  the  certificates  disclosed. 
It  was  negligence  in  them  to  take  the  certificates  in  pledge 
for  the  loans  without  inquiry.  Such  inquiry  of  the  plaintiff 
would  have  shown  that  the  borrowing  of  the  money  was  for 
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no  purposes  of  the  trust.  They  must  bear  the  consequences 
of  their  negligence.  {McLeodY.  Drurwrnond^  17  Vesey^  152 ; 
FidA  V.  Schieff^difhy  Y  Johns.  Ch,  jB.,  150 ;  Lowry  v.  Coramer- 
4^  and  Fa/rmer^  Bankj  Ch,  J.  Taney^a  DecisionSj  310 ; 
Pendleton  v.  Fay^  2  Paige^  202,  205 ;  Sh^cuw  v.  Spencer ^  100 
Masa.j  382,  389  to  392 ;  Bayard  v.  Farmer^  and  Mechamio^ 
Bamk^  5^  Perm.,  232 ;  Baker  v.  BIU%,  39  iT.  JT.,  70,  73,  76 ; 
Carr  v.  HUtm,  1  (7i^r^w'  (7.  a  R.,  390,  393. ) 

The  bill  has  been  j;aken  as  confessed  against  the  defendant 
Samuel  Jaudon.  There  must  be  a  decree  that  he  account  for 
the  United  States  stock  appropriated  bj  him  to  his  own  use, 
with  the  interest  that  would  have  been  received  thereon,  and 
for  the  117  shares  of  the  stock  of  the  Canal  Company,  and  for 
the  dividends  thereon,  and  that  he  restore  such  property  to 
the  trust  or  pay  its  value  into  Court.  There  must  also  be  a 
decree  against  the  bank  and  Duncan,  Sherman  &  Co.  severally, 
that  they  account  severally,  the  former  for  the  47  shares,  and  the 
latter  ior  the  70  shares,  of  the  stock  of  the  Canal  Company, 
pledged  with  them  severally  and  sold,  and  for  all  dividends 
thereon  since  made,  and  restore  such  shares  and  property 
to  the  trust  or  pay  its  value  into  Court.  It  will  be  referred 
to  a  Master  to  take  and  state  such  accoimts,  allowing  the 
proper  credits.  All  other  questions  are  reserved  until  the 
•coming  in  of  the  report  of  the  Master. 

Theron  R.  Strong,  for  the  plaintiff. 

WUUam  W.  MoFarlamd,  for  Duncan,  Sherman  &  Co. 
WiUiam  H.  Amoux,  for  the  National  City  Bank, 
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AiiONzo  HrrcHGOGK  and  others 

VS. 

Charles  M.  Trehaine  ^nd  William  B.  Tremaine.      In 

Equity. 

The  re-issned  letters  patent  granted,  October  6tb,  1869,  to  Alonzo  Hitchcock, 
George  G.  Saze  and  James  H.  Robertaon,  as  assignees  of  R.  W.  Carpenter,  for 
a  "  tremolo  attachment,"  the  original  patent  having  been  granted  to  R.  W. 
Carpenter,  Jane  2'7th,  1866,  are  valid. 

The  first  claim  of  the  patent,  namely,  "  The  application  of  means  to  the  instm- 
ment,  by  which  the  air  may  be  agitated  to  produce  a  tremnlons  note,  as. 
described,"  is  not  a  claim  to  a  principle,  bntis  a  daim  to  the  described  means- 
of  agitating  the  air. 

A  hollow  rotating  cylinder,  with  a  horizontal  axis,  having  two  openings  in  it 
and  extending  from  end  to  end  of  the  cylinder,  not  acting  as  a  vaive,  and  not 
intercepting  the  flow  of  air  to  the  reeds,  but  acting  as  an  agitator  of  the  air, 
without  breaking  any  note,  and  operating  simnltaneonaly  on  all  the  notes* 
held  to  be  a  revolving  beater,  and  to  be  substantially  the  same  thing  as  the 
special  form  of  revolving  fan  shown  in  the  patent,  in  its  mode  of  operation 
and  eSect,  and  to  be  an  infringement  of  the  patent 

An  apparatas  described  in  a  prior  patent,  but  not  shown  to  have  ever  been 
used  or  to  be  practical,  and  belon^g  to  a  class  of  instruments  which  the  in- 
vention in  the  subsequent  patent  was  designed  to  supplant,  and  in  respect  to 
which  it  appeared  that^  as  described  in  such  prior  patent,  it  oould  not  be 
made  to  work  successfully,  held  not  to  anticipate  the  subsequent  patent 

An  experiment,  not  perfected  into  an  invention,  not  regarded  by  the  experi- 
menter as  such,  abandoned  by  him  before  being  perfected,  and  then  taken  up 
by  another,  who  tried  to  embody  it  in  practice  and  made  experiments,  but 
did  not  make  a  practical  thing  of  it,  and  abandoned  it  without  perfecting  it, 
no  similar  apparatus  having  been  subsequentiy  made  for  ten  years,  until  the 
patented  invention  came  into  use,  held  not  to  anticipate  such  invention. 

(Before  Biatghiobd,  J.,  Southern  District  of  New  York,  May  16th,  1871.) 

Blatohford,  J.  This  snit  is  fonnded  on  reissued  letters 
patent  of  the  United  States,  granted  to  the  plaintiffs,  Alonzo 
Hitchcock,  George  G.  8axe,  and  James  H.  Robertson,  as  as- 
signees of  K  "W.  Carpenter,  October  5th,  1869,  for  a  "  trem- 
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olo-attachment."  The  original  patent  was  granted  to  B.  W. 
Carpenter,  Jnne  27th,  1865,  and  was  reissued  to  the  plaintiffs, 
as  his  assignees,  May  18th,  1869,  and  was  reissued  to  them  a 
second  time,  October  5th,  1869.  The  improvement  is  one  in 
musical  instruments.  The  specification  says :  ^^  One  of  the 
most  attractive  ornaments  of  music,  known  as  the  ^^  tremolo," 
and  which  is  peculiarly  effective  with  the  voice,  was,  before 
the  invention  of  the  present  improvement,  but  imperfectly 
effected  by  instrumentation.  The  nearest  approach  in  instru- 
mental music  to  this  peculiar  effect  has  consisted  in  the  rapid 
reiteration  of  a  note,  instead  of  the  general  shake  or  vibration 
of  the  chord,  and  the  best  means  known  of  producing  it  is  the 
mechanism  known'as  the  vox  humana  stop  of  the  organ,  which 
consists  of  a  valve  hung  on  a  spring  in  the  trunk  or  wind 
chest,  in  such  manner  that  the  vibration  of  the  spring  rapidly 
closes  and  opens  the  passage,  and  breaks,  as  it  were,  the  note 
into  a  number  of  points,  instead  of  conveying  it  to  the  ear  in 
a  continuous  vibrating  trilL  But  this  tren^olo,  like  all  de- 
vices for  the  same  purpose,  made  prior  to  this  invention,  was 
imperfect.  "Whether  effected  by  what  is  called  a  butterfly 
valve,  a  balance  valve,  or  other  device  acting  within  the  air 
passages,  the  principle  of  opieration  is  substantially  the  same, 
the  tremolo  being  produced  at  a  sacrifice  of  the  fdllness, 
power,  and  smoothness  of  the  musical  note ;  for,  it  is  obvious, 
that,  during  that  portion  of  the  action  of  the  valve  when  the 
air  passage  is  most  contracted,  the  note  must  be  less  smooth, 
full,  and  powerful  than  when  the  passage  is  most  fully  open ; 
and,  at  all  times,  the  presence  of  the  valve  in  the  wind  chest 
or  passage  must  act  as  an  obstruction  to  the  volume  and  round- 
ness of  the  musical  tone.  This  will  be  at  once  perceived  by 
the  ear,  in  listening  to  the  tremolo  produced  by  alternately 
opening  and  closing  an  air  passage  by  means  of  a  valve.  The 
pulsations  are  sudden,  distinct  and  harsh,  and  are  more  like 
blows  than  undulations.  By  this  invention,  an  entirely  new 
principle  is  introduced  in  the  production  of  the  tremolo.  In- 
stead of  setting  up  a  vibration  within  the  air  passage,  the  tre- 
molo is  effected  by  imparting  a  common  vibration  to  the  air, 
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before  entering  the  air  passages,  or  after  it  has  passed  through 
the  pipes  or  reeds.  The  principle  of  this  invention,  therefore, 
consists  in  imparting  a  common  agitation  to  the  air,  in  which 
the  musical  sounds  are  produced,  in  such  a  manner  as  to  give 
rise  to  a  tremolo,  without  checking  the  flow  of  the  air  through 
the  pipe  mouths  or  reeds,  and  which  shall  operate  simulta- 
neously upon  all  the  notes  of  the  organ  or  instrument,  said 
tremolo  being  produced  by  an  agency  external  to  the  wind 
chest  or  air  passages  of  the  instruments.  The  mode  of  im- 
parting vibration  to  the  air  may  be  varied,  in  each  particular 
case,  according  to  the  character  of  the  instrument,  or  the  pref- 
erence of  the  manufacturer,  without  affecting  the  principle  of 
the  invention;  for,  experiment  has  demonstrated  that,  by 
whatever  means  the  air  in  contact  with  that  whose  vibrations 
are  producing  musical  tones,  may  be  set  in  agitation,  the  tre- 
molo will  still  be  produced.  "When,  for  example,  an  air  cur- 
rent is  flowing  towards  or  from  the  reeds  or  pipe  mouths,  an 
intercepting  medium,  alternately  introduced  and  withdrawn, 
however  gently,  causes  a  vibrating  or  pulsating  movement  of 
the  air,  which  produces  a  distinct  tremolo,  corresponding,  in 
the  frequency  of  its  pulsations,  with  the  alternating  move- 
ments of  the  intercepting  medium.  This  effect  follows  even 
when  the  agitation  caused  by  the  intercepting  action  is  so 
slight  as  to  produce  a  movement  of  the  air  which  can  hardly 
be  made  perceptible  to  the  ear.  This  is  proved  by  the  feet, 
that,  although  the  intercepting  action  be  confined  to  one  end 
of  the  reed  board,  the  tremolo  will  extend  to  all  the  notes  of 
the  scale.  The  method  in  which  we  apply  the  principle  of 
external  agitation  to  the  production  of  the  tremolo,  consists  in 
the  introduction  of  a  revolving  or  swinging  fan,  vane,  or 
beater  into  the  instrument,  in  such  a  position,  that,  when  it  is 
put  in  motion  by  a  treadle,  or  other  suitable  means,  the  blows 
upon  the  air,  of  the  rapidly  moving  fen,  impart  to  the  notes, 
without  impairing  their  continuity,  a  tremulousness  that  is 
very  similar  to  the  tremolo  of  the  voice."  The  drawing  an- 
nexed to  the  patent  represents  the  upper  part  of  the  case  of  an 
ordinary  cabinet  organ,  to  permit  the  rotation  of  a  pair  of 
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vanes  or  beaters,  placed  on  a  shaft.    This  shaft  is  placed  at 
right  angles  to  the  keys,  and  in  front  of  the  reeds  or  pipe 
months,  and  is  caused  to  revolve  by  the  reciprocal  action  of  a 
spring  and  a  string,  to  which  it  is  attached  by  making  a  few 
tnms  of  the  string  around  the  shaft  of  the  beaters,  and  lead- 
ing it  to  a  treadle  or  other  suitable  means  by  which  it  may  be 
worked.     The  specification  continues :  "  In  playing  passages 
where  the  tremolo  may  be  desired,  a  slight  motion  of  the  foot 
causes  the  reaction  of  the  spring  to  revolve  the  shaft,  and 
occasions  a  succession  of  blows  by  the  beaters  upon  the  region 
of  the  swell,  and  produces  the  effect  desired.    Having  thus 
described  what  is  believed  to  be  one  of  the  best  means  of  car- 
rying the  invention  into  effect,  we  wish  it  to  be  understood 
that  this  invention  is  not  restricted  to  the  details  of  the  man- 
ner of  application  that  we  have  specified,  and  which  we  prefer 
simply  because  they  are  the  most  convenient  to  adopt,  as  the 
revolving  beaters  are  usually  placed  under  the  cover  of  the 
instrument,  in  the  space  that  is  commonly  vacant  behind  the 
key  board  and  swell ;  and  they  may  be  rotated  continuously 
by  a  double  connection  with  the  pedal,  or  by  any  other  suitable 
means  of  operation,  such  means  constituting  no  essential  part 
of  the  invention."     The  claims  are :  "  1.  The  application  of 
means  to  the  instrument,  by  which  the  air  may  be  agitated  to 
produce  a  tremulous  note,  as  described.    2.  The  arrangement 
of  a  fan  or  agitator  in  the  instrument,  at  right  angles  to  the 
keys,  and  parallel  to  the  line  of  reeds  or  pipe  mouths,  at  any 
convenient  distance  from  them,  as  described." 

The  defendants  have  made  and  sold  instruments  with  two 
different  arrangements  of  apparatus  for  agitating  the  air  to 
produce  a  tremulous  note.  One  of  them  is  called  the  Bur- 
dett  organ  and  the  other  the  Shoninger  organ.  In  both  of 
them  the  agitator  is  arranged  at  right  angles  to  the  keys  and 
parallel  to  the  line  of  reeds.  In  the  Shoninger  organ,  the 
special  construction  of  the  fan  is  precisely  like  that  shown  in 
the  plaintife'  patent,  and  it  is  actuated  by  equivalent  means. 
In  the  Burdett  organ,  the  agitator  is  a  hollow  rotating  cylin- 
der, with  a  horizontal  axis,  having  two  openings  in  it  opposite 
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to  each  other,  and  extending  £rom  end  to  end  of  the  cylinder. 
This  rotating  cylinder  is  shown  to  be  substantially  the  same 
thing  as  the  special  form  of  fan  shown  in  the  patent,  in  its 
mode  of  operation  and  effect.  It  does  not  act  as  a  valve  does, 
nor  does  it  intercept  the  air  flowing  to  the  reeds.  It  acts  as 
a  beater  or  agitator  of  the  air,  without  breaking  any  note,  as  a 
valve  in  the  air  passage  does.  It  does  not  check  the  flow  of 
the  air  through  the  reeds,  and  it  operates  simultaneously  on 
all  the  notes.  It  is  a  revolving  beater  quite  as  much  as  the 
revolving  fan  is,  and  it  produces  the  tremolo  without  impair- 
ing, the  continuity  of  the  note.  It,  therefore,  infringes  both 
of  the  claims  of  the  patent. 

There  is  no  ground  for  the  position  that  the  first  claim  of 
the  patent  is  void,  as  claiming  to  patent  a  principle.  It  is  a 
claim  to  the  described  means  of  agitating  the  air.  The  spe- 
cification, as  required  by  the  statute,  points  out  the  principle 
or  character  which  distinguishes  the  arrangement  of  mechan- 
ism, but  it  does  not  claim  to  patent  a  principle.  The  means 
used  imdoubtedly  introduce  a  new  principle  in  producing  a 
tremolo,  that  is,  agitating  tlie  air  externally  to  the  air  pas- 
sages, without  checking  or  throttling  its  flow  through  such 
passages.  The  first  claim  covers,  as  the  means  employed, 
the  agitating  fan  or  beater  and  the  mechanism  by  which  it  is 
put  in  motion  at  the  will  of  the  person  operating  the  instru- 
ment. 

The  answer  sets  up  as  a  defence  want  of  novelty,  and 
alleges  prior  knowledge  and  use  of  the  invention  by  Lafayette 
Louis,  to  whom  letters  patent  of  the  United  States  were 
granted  November  18th,  1856,  and  by  Tristram  Sawyer  and 
Edmund  Sawyer ;  also  by  Samuel  Thatcher,  H.  K.  White, 
John  Smith,  "William  Thatcher,  Adam  Wandling,  William 
Kennedy  and  William  Karr. 

As  to  the  Louis  patent,  it  is  not  shown  that  the  apparatus 
described  in  it  was  ever  used  or  is  practical.  Whether  prac- 
tical or  not,  it  belonged  to  the  class  of  instruments  which  the 
invention  of  Carpenter  was  designed  to  supplant.  It  con- 
sisted of  a  long  valve  or  two  long  valves  placed  over  the 
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reeds  and  under  the  swell,  and  turning  on  hinges,  so  that  a  vi- 
bratory movement  could  be  imparted  to  them.  The  claim  of 
the  Louis  patent  states  the  object  to  be  "  to  ^  break  and  vary 
the  force  of  the  air  passing  through  the  reeds."  Besides,  the 
evidence  is,  that  the  apparatus,  as  described  in  the  Louis 
patent,  cannot  be  made  to  work  successfully. 

The  only  other  evidence. put  in  on  the  question  of  novelty 
relates  to  what  was  done  by  William  Karr,  Samuel  Thatcher 
and  William  Thatcher.  What  Karr  did  was  wholly  experi- 
mental, was  not  a  perfected  invention,  was  not  regarded  by 
him  as  such,  and  was  abandoned  by  him  before  being  per- 
fected. The  Thatchers  took  up  Karr's  idea,  and  tried  to 
embody  it  in  practice,  and  made  experiments,  but  did  not 
make  a  practical  thing  of  it,  applied  to  a  musical  instrument, 
and  abandoned  it,  without  perfecting  it.  These  things  were 
done  in  1855,  but  from  that  time  until  1865,  when  Carpenter's 
invention  came  into  use,  no  similar  apparatus  appears  to  have 
been  applied  to  produce  a  tremolo. 

There  must  be  a  decree  for  the  plaintiffi,  as  respects  both 
of  the  instruments,  for  a  perpetual  injunction,  and  an  account 
of  profits,  with  costs. 

Frederick  S.  JBettSj  for  the  plaintiffs. 

George  T.  Curtis  and  JS.  E.  Valentine^  for  the  de- 
fendants. 
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the  air  through  the  rr     ^,  ^  ^^^^' 

all  the  notes.    It  is     /-  /  t         ^r 

revolving  fan  is,  a^         fiP^<^'  *«•'  *»'  "^^^  ^™"'   ^ 

ing.  the  continu'      ^'^/i^'*''  ^^  ^^"'^ 

of  the  claims  o'  ^  v«. 

xhere  is  '     ''  ..-^ 

the  patent'         ^  iin>  Ji^™^  Hopper.    InEqtjitt. 

claim  tot'      y^  Joseph  H.  Swot.    In  Equity. 

cmcatio'         f^^ 

?^  ^^^  iMSpi^  ^'  EUNSON  AND  JaOOB  LAGOWrTZ 


ism, 


w. 


use" 

^^^  Thomas  B.  Peddie.    In  Eaurrr. 

patent  granted  May  28d,  1854,  to  John  Myers  and  Robert  G. 
^  Z^**^,  an  "  improved  machine  for  sawing  thin  boards,  <kc.,*  are  ralid, 
^'^^^^straed  in  connection  with  the  disclaimer  filed  to  a  part  of  the  first 
«^  of  the  patent. 

^''^^tions  described  and  claimed  in  the  patent,  explained. 
f^,\^  device  IB  the  defendants'  machines  described  and  explained,  and  held 
^''^t^  ipfHngements  of  the  patent 

^disclaimer  in  this  case  held  to  haye  been  proper,  and  in  proper  form, 
jaim  to  the  use  of  two  deflecting  plates,  one  at  each  side  of  the  saw,  snstained^ 
\s  not  being  a  mere  dnplication,  although  a  single  deflecting  plate,  on  one 

0ide  of  the  saw,  had  before  been  used. 
/)Qgt8  not  allowed  to  the  plaintiflb,  on  a  recorery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
'VHiere  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 
the  infringements  had  taken  place,  had  not  joined  in  the  disclaimer,  and  there 
was  no  evidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 
defence  was  set  up,  he  was  allowed  to  make  such  disclaimer,  after  final 
hearing. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  May  18th,  IBll.) 


\ 
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Myers  v.  Frame. 

^.  J.  These  suits  are  founded  on  letters  patent 
>tes,  granted  May  23d,  1854,  to  John  Myers 
Eunson,  for  an  "  improved  machine  for  saw- 
^rds,  &c."  The  patent  was  extended,  on  the  13th 
1868,  by  the  Commissioner  of  Patents,  for  seven 
from  the  23d  of  May,  1868.  On  the  20th  of  May, 
o8,  Kobert  G.  Eunson  assigned  to  Eugene  S.  Eunson  all  his 
interest  in  the  patent  and  in  the  extension  thereof  and  in  all 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Eobert  G.  Eunson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  lin,e  run- 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  city.  On  the 
23d  of  May,  1868,  John  Myers,  Eobert  G.  Eunson  and 
Eugene  S.  Eunson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patetit  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringiug  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  tor  sawing  lumber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 
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Myers  v.  Frame. 


Margaret  Myers,  Executrix,  &c.,  of  John  Myers,  EuoEisrE 
8.  EuNsoN,  Eben  Peek  and  Gilbert  J.  Bogbrt 

vs. 

John  Fraice,  John  M.  Nichols  and  William  O.  Robbins.    In 

Equity. 

Margaret  Myers,  Executrix,  &o.,  of  John  Myers,   and 

Eugene  S.  Eunson 

Zossi  Dunbar  and  Jeremiah  Hopper.    In  Equity. 

The  Same  w.  Joseph  H.  Swot.    In  Equity. 

Eugene  S.  Eunson  and  Jacob  Lagowttz 

Thomas  B.  Peddie.    In  Equity. 

The  letters  patent  granted  May  28dy  1864,  to  John  Myers  and  Robert  G. 

Ennson,  for  an  '*  improved  machine  for  sawing  thin  boards,  dkc,"  are  valid, 

when  constmed  in  connection  with  the  disclaimer  filed  to  a  part  of  the  first 

claim  of  the  patent. 
The  inyentions  described  and  claimed  in  the  patent,  explained. 
Various  deyices  in  the  defendants'  machines  described  and  explained,  and  held 

to  be  ipfringements  of  the  patent. 
The  disclaimer  in  this  case  held  to  have  been  proper,  and  in  proper  form. 
A  claim  to  the  nse  of  two  deflecting  plates,  one  at  each  side  of  the  saw,  sustained, 

as  not  being  a  mere  duplication,  although  a  single  deflecting  plate,  on  one 

side  of  the  saw,  had  before  been  used. 
Costs  not  allowed  to  the  plaintiffs,  on  a  recoyery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
Where  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 

the  infringements  had  taken  place,  had  not  joined  in  the  disclaimer,  and  there 

was  no  evidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 

defence  was  set  up,  he  was  allowed  to  miJce  such  disclaimer,  after  final 

hearing. 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  May  18th,  1871.) 


MAY,  1871.  447 


Myers  v.  Frame. 


Blatchford,  J.  These  suits  are  founded  on  letters  patent 
of  the  United  States,  granted  May  23d,  1854,  to  John  Myers 
and  Eobert  G.  Eunson,  for  an  "  improved  machine  for  saw- 
ing thin  boards,  &c."  The  patent  was  extended,  on  the  13th 
of  May,  1868,  by  the  Commissioner  of  Patents,  for  seven 
years  from  the  23d  of  May,  1868.  On  the  20th  of  May, 
1868,  Eobert  G.  Eunson  assigned  to  Eugene  S.  Eunson  all  hi» 
interest  in  the  patent  and  in  the  extension  thereof  and  in  all 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Bobert  G.  Eunson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  line  run- 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  dty.  On  the 
23d  of  May,  1868,  John  Myers,  Bobert  G.  Eanson  and 
Eugene  S.  Eunson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patent  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringing  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  tor  sawing  lamber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 
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Myers  v.  Frame. 


Maboarbt  Myers,  Executrix,  <&c.,  of  John  Myers,  Eugene 
8.  EuNSON,  Eben  Peek  and  Gilbert  J.  Bogert 

John  Frame,  John  M.  Nichols  and  William  O.  Bobbins.    In 

Equity. 

Margaret  Myers,  Executrix,  &o.,  of  John  Myers,   and 

Eugene  S.  Eunson 

John  Dunbar  and  Jeremiah  Hopper.     In  Equity. 

The  Same  w.  Joseph  H.  Swot.    In  Equity. 

Eugene  S.  Eunson  and  Jacob  Lagowitz 

Thomas  B.  Feddie.    In  Equity. 

The  letters  patent  granted  May  28d,  1864,  to  John  Myers  and  Robert  6. 

Eunson,  for  an  "  improyed  machine  for  sawing  thin  boards,  dkc.,**  are  yalid, 

when  constmed  in  connection  with  the  disdaimer  filed  to  a  part  of  the  first 

claim  of  the  patent. 
The  inyentions  described  and  claimed  in  the  patent,  explained. 
Various  deyices  in  the  defendante'  machines  described  and  explained,  and  held 

to  be  irfringemeots  of  the  patent 
The  disclaimer  in  this  case  held  to  haye  been  proper,  and  in  proper  form. 
A  claim  to  the  use  of  two  deflecting  plates,  one  at  each  side  of  the  saw,  sustained^ 

as  not  beiDg  a  mere  duplication,  although  a  single  deflecting  plate,  on  one 

nde  of  the  saw,  had  before  been  used. 
Coste  not  allowed  to  the  plaintiffs,  on  a  recoyery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
Where  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 

the  infringements  had  token  place,  had  not  joined  in  the  disclaimer,  and  there 

was  no  eyidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 

defence  was  set  up,  he  was  allowed  to  make  such  disclaimer,  after  final 

hearing. 

(Before  Blatohfp&d,  J.,  Southern  District  of  New  York,  May  18th,  1871.) 


MAY,  1871.  44T 

Myers  v.  Frame. 


Blatchfobd,  J.  These  Baits  are  founded  on  letters  patent 
of  the  United  States,  granted  May  23d,  1864,  to  John  Myers 
and  Robert  G.  Ennson,  for  an  "  improved  machine  for  saw- 
ing thin  boards,  &c."  The  patent  was  extended,  on  the  13th 
of  May,  1868,  by  the  Commissioner  of  Patents,  for  seven 
years  from  the  23d  of  May,  1868.  On  the  20th  of  May, 
1868,  Robert  G.  Ennson  assigned  to  Engene  S.  Eunson  all  his 
interest  in  the  patent  and  in  the  extension  thereof  and  in  all 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Robert  G.  Ennson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  linje  run- 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  city.  On  the 
23d  of  May,  1868,  John  Myers,  Robert  G.  Eunson  and 
Eugene  S.  Eunson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patelit  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringing  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  tor  sawing  lumber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 
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Myers  v.  Frame. 


Marqaret  Myers,  Executrix,  &c.,  of  John  Myers,  Eugene 
8.  EuNSON,  Eben  Peek  and  Gilbert  J.  Bogert 

John  Frame,  John  M.  Nichols  and  Wiluam  O.  Bobbins.    In 

Equity. 

Margaret  Myers,  Executrix,  &c.,  of  John  Myers,   and 

Eugene  S.  Eunbon 

V8, 

John  Dunbar  and  Jeremiah  Hopper.    In  Equity. 

The  Same  vs.  Joseph  H.  Swift.    In  Equity. 

Eugene  S.  Eunson  and  Jacob  Lagowttz 

vs. 
Thomas  B.  Peddis.    In  Equity. 

The  letters  patent  granted  May  23cl,  1864,  to  John  Myers  and  Robert  G. 

Eunson,  for  an  "  improved  machme  for  sawing  thin  boards,  Ac,"  are  valid, 

when  constmed  in  connection  with  the  disclaimer  filed  to  a  part  of  the  first 

daim  of  the  patent. 
The  inventions  described  and  claimed  in  the  patent,  explained. 
Various  devices  in  the  defendants'  machines  described  and  explained,  and  held 

to  be  irfringements  of  the  patent 
The  disclaimer  in  this  case  held  to  have  been  proper,  and  in  proper  form. 
A  claim  to  the  use  of  two  deflecting  plates,  one  at  each  dde  of  the  saw,  sustained, 

as  not  being  a  mere  duplication,  although  a  single  deflecting  plate,  on  one 

side  of  the  saw,  had  before  been  used. 
Costs  not  allowed  to  the  plaintiflh,  on  a  recovery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
Where  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 

the  infringements  had  taken  place,  had  not  joined  in  the  disclaimer,  and  there 

was  no  evidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 

defence  was  set  up,  he  was  allowed  to  midce  such  disclaimer,  after  final 

hearing. 

(Before  BLATOBroBD,  J.,  Southern  District  of  New  York,  May  ISth,  1871.) 


MAY,  1871.  44T 

Myers  v.  Frame. 


Blatohfobd,  J.  These  suits  are  founded  on  letters  patent 
of  the  United  States,  granted  May  23d,  1854,  to  John  Myers 
and  Kobert  G.  Eunson,  for  an  ''  improved  machine  for  saw- 
ing thin  boards,  &c."  The  patent  was  extended,  on  the  13th 
of  May,  1868,  by  the  Commissioner  of  Patents,  for  seven 
years  from  the  23d  of  May,  1868.  On  the  20th  of  May, 
1868,  Eobert  G.  Eunson  assigned  to  Eugene  S.  Eunson  all  his 
interest  in  the  patent  and  in  the  extension  thereof  and  in  all 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Eobert  G.  Eunson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  line  run- 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  city.  On  the 
23d  of  May,  1868,  John  Myers,  Eobert  G.  Eunson  and 
Eugene  S.  Eunson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patent  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringing  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  tor  sawing  lumber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 


446  SOUTHERN  DISTRICT  OP  NEW  YORK, 

Myers  v.  Frame. 


Margaret  Myers,  ExEouTRiZy  &c.y  of  John  Myers,  Eugene 
8.  EuNSON,  Eben  Peek  and  Gilbert  J.  Booert 

vs. 

John  Frame,  John  M.  Niohols  and  William  O.  Bobbins.    In 

Equity. 

Margaret  Myers,  Executrix,  &o.,  of  John  Myers,   and 

Eugene  S.  Eunson 

V8. 

John  Duitbar  and  Jeremiah  Hopper.    In  Equity. 

The  Same  vs.  Joseph  H.  Swift.    In  Equity. 

Eugene  S.  Eunson  and  Jacob  Lagowttz 

vs. 
Thomas  B.  Peddie.    In  Equity. 

The  letters  patent  granted  May  28d,  1864,  to  John  Myers  and  Robert  6. 

Eonson,  for  an  "  improved  machine  for  sawing  thin  boards,  Ac.,^  are  valid, 

when  constmed  in  connection  with  the  disclaimer  filed  to  a  part  of  the  first 

claim  of  the  patent. 
The  inventions  described  and  claimed  in  the  patent,  explained. 
Various  devices  in  the  defendants'  machines  described  and  explained,  and  held 

to  be  irfringements  of  the  patent. 
The  disclaimer  in  this  case  held  to  have  been  proper,  and  in  proper  form. 
A  claim  to  the  nse  of  two  deflecting  plates,  one  at  each  side  of  the  saw,  sustained, 

as  not  being  a  mere  duplication,  although  a  single  deflecting  plate,  on  one 

side  of  the  saw,  had  before  been  used. 
Costs  not  allowed  to  the  plaintiflb>  on  a  recovery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
Where  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 

the  infringements  had  taken  place,  had  not  joined  in  the  disclaimer,  and  there 

was  no  evidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 

defence  was  set  up,  he  was  allowed  to  make  such  disclaimer,  after  final 

hearing. 

(Before  Blatohtpbd,  J.,  Southern  District  of  New  York,  May  18th,  1871.) 
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Blatchfosd,  J.  These  suits  are  founded  on  letters  patent 
of  the  United  States,  granted  May  23d,  1864,  to  John  Myers 
and  Robert  G.  Ennson,  for  an  "  improved  machine  for  saw- 
ing thin  boards,  &c."  The  patent  was  extended,  on  the  13th 
of  May,  1868,  by  the  Commissioner  of  Patents,  for  seven 
years  from  the  23d  of  May,  1868.  On  the  20th  of  May, 
1868,  Robert  G.  Ennson  assigned  to  Eugene  S.  Ennson  all  his 
interest  in  the  patent  and  in  the  extension  thereof  and  in  aU 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Robert  G.  Ennson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  line  run- 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  dty.  On  the 
23d  of  May,  1868,  John  Myers,  Robert  G.  Ennson  and 
Eugene  S.  Ennson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patetit  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringing  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  lor  sawing  lumber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 
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Mabgabet  Myers,  Exeoutrix,  &c.y  of  John  Myers,  Euoenb 
8.  EuNBON,  Eben  Peek  ajstd  Gilbert  J.  Bogert 

John  Frame,  John  M.  Niohols  and  William  O.  Robbins.    In 

Equhy. 

Maboaret  Myebs,  Exbcutbix,  &o.,  of  John  Myers,   and 

Eugene  S.  Eunbon 

vs. 

Zo^iSi  DUNBAB  AND  JeBEMIAH  HoPPEB.      In  EqUTTY. 

The  Same  w.  Joseph  H.  Swift.    In  Equhy. 

Eugene  S.  Eunson  and  Jaoob  Lagowttz 

w. 
Thomas  B.  Peddib.    In  Equity. 

The  letters  patent  granted  May  2Sd,  1854,  to  John  Myers  and  Robert  G. 

Eunson,  for  an  "  improTed  machine  for  sawing  thin  boards,  Ac,"  are  yalid, 

when  constmed  in  connection  with  the  disclaimer  filed  to  a  part  of  the  first 

claim  of  the  patents 
The  inyentions  described  and  claimed  in  the  patent,  explained. 
Various  devices  in  the  defendants'  machines  described  and  explained,  and  held 

to  be  ipfringements  of  the  patent. 
The  disclaimer  in  this  case  held  to  have  been  proper,  and  in  proper  form. 
A  claim  to  the  use  of  two  deflecting  plates,  one  at  each  side  of  the  saw,  sustained, 

as  not  being  a  mere  duplication,  although  a  single  deflecting  plate,  on  one 

side  of  the  saw,  had  before  been  used. 
Costs  not  allowed  to  the  plalntiffa,  on  a  recovery,  as  the  disclaimer  was  not 

filed  before  the  suit  was  brought 
Where  the  owner  of  the  entire  right  under  the  patent  for  the  territory  where 

the  infringements  had  taken  place,  had  not  joined  in  the  disclaimer,  and  there 

was  no  evidence  that  he  had  unreasonably  neglected  to  disclaim,  and  no  such 

defence  was  set  up,  he  was  allowed  to  make  such  disclaimer,  after  final 

hearing. 

(Before  Blatghpobd,  J.,  Southern  District  of  New  York,  May  18th,  1871.) 
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Blatohfobd,  J.  These  suits  are  founded  on  letters  patent 
of  the  United  States,  granted  May  SSd,  1854,  to  John  Myers 
and  Robert  G.  Eunson,  for  an  "  improved  machine  for  saw- 
ing thin  boards,  &c."  The  patent  was  extended,  on  the  13th 
of  May,  1868,  by  the  Commissioner  of  Patents,  for  seven 
years  from  the  23d  of  May,  1868.  On  the  20th  of  May, 
1868,  Eobert  G.  Eunson  assigned  to  Eugene  S.  Eunson  all  his 
interest  in  the  patent  and  in  the  extension  thereof  and  in  all 
damages  for  infringing  the  same.  On  the  19th  of  October, 
1864,  John  Myers  and  Bobert  G.  Eunson  assigned  to  Eben 
Peek  and  Gilbert  J.  Bogert  all  their  interest  in  the  patent 
for  that  part  of  the  city  of  New  York  lying  west  of  a  lin^e  run^ 
through  Broadway  to  the  Eighth  Avenue,  and  through  the 
Eighth  Avenue  to  the  northerly  limits  of  the  city.  On  the 
23d  of  May,  1868,  John  Myers,  Bobert  G.  Eunson  and 
Eugene  S.  Eunson  assigned  to  Peek  and  Gilbert  all  their  in- 
terest in  the  patent  for  such  territory  for  the  extended  term. 
The  suit  first  above  entitled  is  brought  for  an  infringement 
of  the  patent  within  such  territory.  After  it  and  the  suits 
secondly  and  thirdly  above  entitled  were  brought,  John 
Myers,  who  was  one  of  the  plaintiffs  in  each  of  them,  died, 
and  Margaret  Myers,  his  widow,  was  appointed  his  executrix, 
on  the  17th  of  November,  1870,  and  was  substituted  as  a 
plaintiff,  in  his  stead,  in  each  of  them.  The  suits  secondly 
and  thirdly  above  entitled  are  brought  for  infringements  of 
the  patetit  within  that  part  of  the  city  of  New  York  not  em- 
braced in  the  territory  conveyed  to  Peek  and  Gilbert.  On 
the  12th  of  September,  1866,  John  Myers  assigned  to  Jacob 
Lagowitz  all  his  interest  in  the  patent  for  the  State  of  New 
Jersey,  and  all  damages  for  infringiug  the  same ;  and,  on  the 
19th  of  June,  1868,  John  Myers  assigned  to  Lagowitz  all  his 
interest  in  the  patent  for  the  State  of  New  Jersey,  for  the  ex- 
tended term.  The  suit  fourthly  above  entitled  is  brought  for 
an  infringement  committed  at  Newark,  New  Jersey. 

The  specification  of  the  patent  states  that  the  invention  is 
of  '^  improvements  in  machines  tor  sawing  lumber  into  thin 
stuff,  for  mirror  and  picture  frame  backs,  and  other  purposes 
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for  which  thin  stuff  is  used.''  It  says :  ^^  The  nature  of  the 
invention  consists,  1st.  In  the  emplojment  or  use  of  deflect- 
ing plates,  one  or  two,  placed  at  the  sides  of  a  circular  saw, 
for  the  purpose  of  preventing  the  sawed  stuff  from  coming  in 
contact  with  the  sides  of  the  saw,  and  enlarging  or  expand- 
ing the  saw  kerf,  and  thereby  preventing  the  stuff  from  bind- 
ing against  the  edge  of  the  saw  near  its  teeth.  The  deflect- 
ing plates  also  allow  the  saw  to  be  stiffened  by  a  proper  plate 
secured  to  it,  and  a  thin  veneer  saw  may  consequently  be 
employed,  which  will  cause  but  a  small  waste  oi  stuff  in  saw- 
ing, as  a  narrow  kerf  is  made  thereby.  2d.  Our  invention 
consists  in  the  employment  or  use  of  elastic  clamps,  attached 
to  the  ordinary  adjustable  and  elastic  beds,  between  which 
the  stuff  is  fed  to  the  saw.  The  clamps  above  mentioned  have 
an  elasticity  independent  of  the  beds,  and  compensate  for  the 
varying  thickness  of  the  different  pieces  of  stuff  to  be  sawed, 
by  holding  firmly  the  extreme  end  of  the  stuff,  and  keeping 
it  in  proper  position  to  the  saw,  however  much  the  elastic 
beds  may  be  eicpanded  by  a  succeeding  piece  of  stuff  of 
greater  thickness.  3d.  Our  invention  consists  in  the  em- 
ployment or  use  of  knives  or  cutters,  secured  to  the  adjustable 
beds,  and  so  arranged  as  to  cut  or  smooth  off  the  rough  and 
projecting  sides  of  the  stuff  at  the  ends,  making  it  of  uniform 
thickness.  4th.  Our  invention  consists  in  the  combination  of 
an  adjustable  bed  and  circular  saw,  arranged  as  will  be  here- 
after shown."  Then  follows  a  description  of  the  machine.  A 
shaft  runs  transversely  across  the  front  part  of  a  frtime.  On 
the  shaft  is  placed  a  circular  saw,  formed  of  thin  steel  plate 
and  such  as  is  used  for  sawing  veneers.  On  one  side  of  the 
saw,  a  circular  plate,  somewhat  less  in  diameter  than  the  saw, 
is  secured  by  rivets  or  screws.  This  plate  stiffens  the  saw, 
and,  without  its  use,  a  comparatively  much  thicker  saw  would 
be  required.  There  are  two  deflecting  plates,  placed  one  at 
each  side  of  the  saw.  The  deflecting  plate  which  is  on  the 
same  side  of  the  saw  with  the  stiffening  plate,  covers  the 
upper  part  of  the  stiffening  plate,  and  the  inner  end  of  it 
does  not  project  outward  fix>m  the  saw  quite  as  far  as  the 
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outward  end  of  it.  The  deflecting  plate  on  the  opposite  side 
of  the  saw  is  rather  smaller  in  diameter  than  the  other  de- 
fecting plate,  and  projects  &om  the  saw  at  about  an  equal 
distance  at  both  ends.  There  are  two  feed  roller  beds  placed 
Tortically  in  the  back  part  of  the  fraipe  and  parallel  with 
each  other.  Both  of  these  beds  are  made  adjustable  by 
screw  rods,  which  bear  against  the  sides  of  the  beds,  the 
screw  rods  of  each  bed  being  operated  simultaneously  by 
means  of  chains  passing  around  small  toothed  wheels  at  the 
^nds  of  the  screw  rods.  There  are  two^^cranks,  one  of  which 
is  attached  to  one  of  the  toothed  wheels  of  each  bed.  The 
beds  also  have  a  lateral  elasticity  given  them  by  means 
of  india  rubber  or  other  springs  attached  to  them  in  any 
proper  manner.  There  are  four  feed  roUors  placed  in  the 
beds,  two  rollers  in  each  bed.  The  feed  rollers  project  some 
distance  beyond  the  inner  edges  of  the  beds.  There  are  two 
clamps,  attached  to  the  inner  ends  of  the  beds.  At  the  back 
part  of  each  clamp  there  are  two  journals,  one  at  the  top  and 
one  at  the  bottom.  These  journaJs  fit  in  boxes  which  work 
or  slide  in  recesses  in  the  top  and  bottom  pieces  of  the  beds. 
There  are  set  screws  which  pass  transversely  through  the  top 
and  bottom  pieces  of  each  bed,  and  the  inner  ends  of  which 
bear  against  india  rubber  springs  which  are  placed  directly 
back  of  the  boxes.  There  are  two  india  rubber  springs  at  the 
top  of  the  clamps,  one  spring  to  each  damp.  These  springs 
are  placed  between  the  clamps  and  set  screws  which  pass 
transversely  through  the  top  pieces  of  the  beds.  There  are 
two  stops  which  pass  'through  the  top  pieces  of  the  beds,  one 
through  each  top  piece,  and  regulate  the  distance  of  the  lat- 
eral vibration  of  the  clamps.  Then  follows  a  description  of 
the  knives  or  cutters  before  referred  to,  but  they  are  not  in- 
volved in  any  of  these  suits.  Motion  is  given  to  the  feed 
rollers  by  proper  gearing  at  the  lower  part  of  the  rollers. 
The  beds  are  adjusted  relatively  to  the  saw,  so  that  the  stuff 
may  be  sawed  into  the  desired  thickness.  Either  side  of  the 
saw  may  be  made  the  "line  side",  by  fixing  permanently  or 
•destroying  the  elasticity  of  the  proper  roller  bed.    The  stuff 
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is  placed  between  the  feed  rollers  in  the  beds,  and,  motion 
being  communicated  to  the  saw  and  feed  rollers,  the  stuff  is- 
fed  towards  the  saw  and  cut  by  it,  the  two  pieces  being  pre- 
vented Irom  bearing  against  the  sides  of  the  saw  by  means  of 
the  two  deflecting  plates.    When  the  outer  end  of  the  stuffs 
has  passed  the  innermost  feed  roller,  the  clamps  bear  against 
the  stuff  and  hold  it  in  a  proper  relative  position  to  the  saw. 
A  fresh  piece  of  stuff  is  then  placed  between  the  feed  roUeis- 
and  forces  forward  the  preceding  piece.    If  the  new  piece  of 
stuff  is  rather  thicker  than  the  preceding  piece,  it  merely 
acts  upon  the  beds  and  forces  the  elastic  one  &rther  firom  the* 
permanent  one,  without  affecting  the  clamps,  which  have  an 
independent  elasticity,  owing  to  the  springs.    If  it  is  desired 
to  saw  stuff  two  inches  in  tiiickness  into  two  strips,  one  of 
which  is  to  be  a  quarter  of  an  inch  in  thickness,  that  strip, 
being  the  thinner  one,  may  be  deflected  by  the  plate  which  is- 
on  the  same  side  of  the  saw  as  the  stiffening  plate,  as  that  de- 
flecting plate  is  inclined  or  projects  outward  from  the  saw 
farther  than  the  other  deflecting  plate.     The  roller  bed  in 
line  with  the  deflecting  plate  which  is  on  the  same,  side  of 
the  saw  as  the  stiffening  plate,  is  permanently  fixed  at  one- 
quarter  of  an  inch  from  the  side  of  the  saw.     The  opposite 
bed  being  elastic,  the  side  of  the  saw  on  which  the  thin  strip 
passes  is  the  "  line  side."     The  opposite  side  of  the  saw  may 
be  made  the  "  line  side,"  by  permanently  fixing  the  opposite 
roller  bed,  and  allowing  the  other  one  to  remain  elastic.    The 
patentees  state  that,  by  those  improvements,  they  can  employ 
a  thin  veneer  saw,  and,  consequently,  a  small  amount  of  stuff 
is  lost,  as  the  saw  kerf  is  narrow ;  and  that  the  stuff  to  be 
sawed  is  always  kept  in  a  proper  relative  position  to  the  saw, 
when  varying  in  thickness.     The  specification  says :  "  We  do 
not  claim  the  adjustable  and  elastic  roller  beds,  F.  F.,  for  they 
have  been  previously  used."    The  first,  second  and  fourth 
claims  of  the  patent,  which  are  the  only  ones  involved  in 
these  suits  are  as  follows :  "  1st.  The  employment  or  use  of  the 
deflecting  plates  E.,  E'.,  one  or  both,  placed  at  the  sides  of  the 
saw,  as  herein  shown,  for  the  purpose  of  preventing  the  sawed 
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stuff  from  bearing  against  the  sides  of  the  saw,  and  expand- 
ing the  saw  kerf,  and  also  for  the  purpose  of  allowing  a  thin 
veneer  saw  to  be  stiffened  by  plates,  D.,  one  or  two,  as  de- 
sired." "  2d.  The  employment  or  use  of  the  clamps,  I.,  L, 
arranged  as  herein  shown,  or  in  an  equivalent  way,  so  as  to 
have  a  lateral  elastic  movement,  independent  of  the  roller 
beds  to  which  said  clamps  are  attached,  for  the  purpose  of 
compensating  for  the  varying  thickness  of  different  pieces  of 
stuff,  and  keeping  them  in  a  proper  relative  position  to  the 
saw."  "  4th.  The  employment  of  an  adjustable  bed,  F.,  with 
clamps,  as  described,  in  combination  with  the  saw,  C,  when  the 
saw  has  a  stiffening  plate,  D.,  in  line  with  said  bed,  by  which 
the  stiffened  or  rounded  side  of  the  saw  is  made  the  ^  line 
side.' " 

After  these  suits  had  all  of  them  been  brought,  Eugene 
S.  Eunson,  and  Margaret  Myers,  executrix  of  John  Myers, 
filed  in  the  Patent  OflSce  (but  when,  does  not  appear)  a  peti- 
tion dated  November  30th,  1870,  signed  by  them,  which 
states  that  they  are  the  joint  and  exclusive  owners  of  the 
patent  for  the  whole  of  the  United  States,  except  the  State  of 
New  Jersey,  owned  by  Eugene  S.  Eunson  and  Jacob  Lago- 
witz  jointly,  the  city  and  county  of  Philadelphia,  owned  by 
persons  unknown  to  them,  and  all  that  portion  of  the  city  of 
New  York  lying  west  of  .Broadway  and  the  Eighth  avenue, 
owned  by  Eben  Peek  and  Gilbert  J.  Bogert ;  and  that  they 
thereby  enter  their  disclaimer  to  that  part  of  the  first  claim 
of  the  patent  "  which  covers  the  employment  or  use  of  the 
deflecting  plate  E.,"  (which  is  the  deflecting  plate  on  the  same 
side  of  the  saw  with  the  stiffening  plate,)  "  at  the  side  of  the 
saw,  thereby  causing  the  said  claim  to  include  only  the  com- 
bination of  the  saw  described  with  both  of  the  deflecting 
plates,  E.,  and  E\,  when  both  of  said  deflecting  plates  are  used 
at  one  and  the  same  time,  in  the  manner  and  for  the  purposes 
described  in  said  patent."  The  disclaimer  then  states  that 
the  said  flrst  claim  of  the  patent  will  accordingly  be  as  fol- 
lows :  "  1st.  The  employment  or  use  of  the  deflecting  plates 
E.,  E^,  both  placed  at  the  sides  of  the  saw,  as  herein  shown, 
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for  the  purpose  of  preventing  the  sawed  stuff  fron^bearing 
against  the  sides  of  the  saw,  and  expanding  the  saw  kerf,  and 
also  for  the  purpose  of  allowing  a  thin  veneer  saw  to  be  stif- 
fened by  plates,  D.,  one  or  two,  as  desired ;  "  that  the  peti- 
tioners also  desire  to  disclaim  that  part  of  the  patentees' 
description  of  their  invention,  wherein  they  say  that  the 
nature  of  the  invention  consists,  first,  in  the  employment  or 
use  of  deflecting  plates,  ^^  one  or  two,"  placed  at  the  sides  of 
a  circular  saw,  &c.,  and  to  limit  the  nature  of  the  invention 
to  which  claim  is  made,  to  the  combination  with  the  saw  of 
the  two  deflecting  plates,  one  at  each  side  of  the  saw,  as  de- 
scribed; and  that  the  disclaimer  is  to  operate  to  the  extent  of 
the  interest  in  the  patent  vested  in  the  petitioners. 

In  the  suit  against  Frame,  Nichols  and  Bobbins,  the  an- 
swer admits  the  use,  by  the  defendants,  of  a  machine  for  saw- 
ing thin  boards,  but  denies  that  it  iniringes  the  patent.  It 
also  sets  np  a  prior  knowledge  and  use  of  the  patented  inven- 
tions by  Charles  Turner,  Isaac  Smith,  John  N.  Lyman,  Daniel 
Doncaster,  James  Hay,  Henry  McGoffin,  James  Moses,  C.  M. 
Whiting,  George  W.  Cook,  Alvah  Metcalf,  William  Bock- 
wood,  and  the  defendants.  It  also  sets  up,  as  containing  prior 
descriptions  of  such  inventions,  Holtzapffel's  Mechanical 
Manipulation,  London,  1847,  volume  2,  pages  809  to  813 ; 
Letters  Patent  of  the  United  States  to  Manassah  Andrews 
and  James  Sproat,  granted  December  Slst,  1839,  to  Pearson 
Crosby,  granted  April  8th,  1851,  and  to  Pearson  Crosby, 
granted  November  3d,  1841,  reissued  March  10th,  1849,  ex- 
tended October  30th,  1855,  and  reissued  April  28th,  1867; 
and  Letters  Patent  granted  in  England  to  Auguste  Edouard 
Loradoux  Bellford,  dated  May  2d,  1853,  and  specification 
dated  October  26j;h,  1853,  and  filed  November  2d,  1863. 

The  plaintiffs'  machine  is  one  of  great  utility.  It  is  not 
desigiled  for  the  sawing  of  logs  or  of  boards  from  logs,  but  is 
designed  to  saw  lumber,  that  is,  boards  and  planks,  in  the  state 
in  which  they  are  found  in  the  market,  into  thinner  lengths. 
It  is  generally  called  a  re-sawing  machine,  which  indicates 
the  subjecting  again  to  the  process  of  sawing,  lumber  which 
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has  been  created  by  sawing.  It  is  an  object,  in  a  rensawiDg 
machine,  that  the  kerf,  or  portion  of  the  wood  converted  into 
saw-dust  by  the  operation  of  sawing,  should  be  as  narrow  as 
possible,  in  order  that  the  largest  possible  niimber  of  thin 
boards  may  be  obtained  irom  a  thick  one.  To  accomplish 
this  end,  the  only  suitable  saw  is  what  is  called  a  veneer  saw, 
or  a  saw  such  as  is  generally  used  for  sawing  veneers.  A 
veneer  saw  is  a  circular  saw  composed  of  thin  plates  or  .seg- 
ments screwed  fast  to  a  central  circular  flange  or  stiffening 
plate,  in  such  manner  tjiat  the  stiffening  plate  protrudes  on 
only  one  side  of  the  saw,  the  other  side  of  the  saw  being  a 
plane.  The  veneer,  after  it  is  cut,  passes  off  on  the  side 
which  has  the  stiffening  plate,  while  the  unsawed  part  of  the 
wood  passes  on,  on  the  other  side. 

In  the  plainti£&'  machine,  the  organization  is  such  that 
the  stiffened  veneer  saw  can  be  used,  while  the  stuff  can  be 
sawed  thin,  and  of  an  uniform  thickness,  from  end  to  end, 
and  the  operation  be  rapidly  performed.  The  saw  revolves 
on  a  horizontal  axis,  and  the  board  to  be  re-sawed  is  fed  in 
with  its  two  flat  faces  standing  perpendicular.  It  is  fed  by 
feeding  rollers,  which  have  a  yielding  pressure  to  accommo- 
date inequalities  in  the  thickness  of  the  board.  When  the 
machine  is  running,  the  feeding  rollers  on  one  face  of  the 
board  are  left  free  to  yield,  while  those  on  the  other  face 
have  their  yielding  feature  destroyed.  The  distance,  on  the 
unyielding  side,  between  the  line  of  the  periphery,  of  the 
rollers  and  the  line  of  the  nearest  face  of  the  saw,  is  equal  to 
and  determines  the  thickness  of  the  piece  to  be  sawed  of^ 
such  two  lines  being  parallel  to  each  other.  The  feeding  rol- 
lers on  either  face  of  the  board  can  be  made  to  yield  or  be 
fixed  so  as  not  to  yield,  at  pleasure,  the  fixed  side  being  the 
guage  side  or  line  side,  determining  the  thickness  of  the  piece 
to  be  sawed  off,  and  the  rollers  on  the  other  side  being  set  so 
as  to  yield  to  inequalities  in  the  thickness  of  the  board.  Thus, 
either  side  of  the  saw  can  be  made  the  line  side,  as  well  the 
stiffened  side  as  the  plane  side. 

There  is,  in  the  machine,  a  provision  for  holding  the  board 
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that  is  being  satwed,  after  its  rear  end  has  passed  beyond  the 
gripe  of  the  feeding  rollers,  and  while  a  portion  of  it  still 
remains  to  be  sawed.  This  arrangement  consists  of  two  press- 
ing instruments,  one  pressing  on  each  side  of  the  board  near 
the  saw,  and  between  the  feeding  rollers  and  the  saw,  and 
forming  a  clamp.  Each  one  of  these  two  instruments  can  be 
set  so  as  to  yield  to  inequalities  in  the  thickness  of  the  board, 
and  each  one  can  be  fixed  so  as  not  to  yield.  In  the  use  of 
the  machine,  the  fixed  side  of  the  clamp  is  the  same  side  as 
the  fixed  side  of  the  rollers  and  the  line  side  of  the  saw,  and, 
when  one  side  is  fixed,  the  other  side  is  left  free  to  yield.  The 
elasticity  of  each  clamping  instrument  is  indepenjdent  of  the 
elasticity  of  the  feeding  rollers  which  are  on  the  same  side 
with  it.  Therefore,  when  one  of  the  clamping  instruments 
is  set  to  yield,  it  can  yield  in  and  of  itself,  without  reference 
to  the  yielding  of  the  feeding  rollers  on  the  same  side. 
Hence,  a  board  of  one  thickness  may  be  pressed  between  the 
yielding  and  the  unyielding  jaws  of  the  clamp,  while  a  board 
of  a  different  thickness  is  being  fed  and  pressed  between  the 
yielding  and  the  unyielding  rollers. 

Another  feature  of  the  plaintiffs'  machine  is  the  use  of  two 
deflecting  plates,  one  on  each  face  of  the  saw.  They  are  thin, 
stiff  plates,  set  in  close  to  the  saw  face,  and  operating  to  relieve 
the  saw  from  the  pressure  and  friction  of  the  surfaces  each 
side  of  the  cut  in  the  board,  and  to  open  the  cut  and  relieve 
the  cutting  edge  of  the  saw. 

The  machine  used  by  the  defendants  Frame,  Nichols  and 
Bobbins,  and  which  I  call  the  Frame  machine,  has  a  circular 
veneer  saw,  composed  of  segments  of  thin  metal,  secured  to 
a  central  supporting  plate,  and  a  deflecting  plate  on  each  face 
of  the  saw.  The  saw  and  the  plates  are  substantially  the 
same,  in  construction  and  mode  of  operation,  as  the  saw  and 
the  plates  in  the  plaintiffs'  machine,  and  the  combination  of 
the  saw  and  the  plates  is  the  same  in  the  two  machines. 

The  Frame  machine  has  two  pairs  of  feed  rollers,  one 
pair  on  each  side  of  the  board,  each  pair  being  in  a  frame. 
The  rollers  on  one  side  can  be  set  to  yield,  and,  when  so  set, 
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yield  independently  of  the  frame.  In  the  plainti&'  machine, 
when  yielding  is  required,  the  entire  frame  which  contains 
the  pair  of  rollers  yields.  But  this  is  only  a  formal  diflfer- 
ence.  The  Frame  machine  has  two  pressing  instruments, 
which  together  form  a  clamp.  On  the  same  side  with  the 
yielding  feed  rollers,  there  is  a  yielding  clamping  instrument, 
which,  like  the  clamping  instruments  in  the  plainti&' 
machine,  is  a  non-rotating  piece  of  metal.  Opposite  to  this, 
and  on  the  line  side  or  guage  side  of  the  machine,  is  a  fixed, 
unyielding  roller,  which  forms  the  other  member  of  the 
elamp.  It  is  contended,  for  the  defendants,  that  this  clamp- 
ing arrangement  of  theirs  does  not  infringe  the  second  claim 
of  the  plaintiffs'  patent,  for  the  reason  that  the  roller,  which 
forms  part  of  the  clamp,  is  not  capable  of  having  any  lateral 
elastic  movement,  and  that  the  clamp  does  not  hold  the  stuff 
at  its  extreme  end,  as  does  the  clamp  in  the  plaintiffs'  machine. 
But,  the  Frame  machine  does  hold  the  stuff  by  means  of  an 
elastic  action  in  the  clamp,  which  elasticity  is  independent  of 
the  feed  rollers,  and  thereby  the  machine  can  and  does  saw 
successive  boards  of  varying  thickness,  one  being  held  by  the 
elamp  while  the  succeeding  one  is  being  held  by  the  feed 
roUers.  To  accomplish  this,  it  is  not  requisite  that  more  than 
one  of  the  two  instruments  which  form  the  clamp  should  be 
elastic  at  a  given  time,  or  that  both  of  them  should  be  elastic 
at  one  and  the  same  time ;  and,  as  shown  by  the  description 
and  drawings  of  the  plaintiffs'  patent,  the  roUer  bed  on  the 
line  side  is  never  set  so  as  to  be  elastic  when  the  machine  is 
running,  and,  when  such  roller  bed  is  made  inelastic,  the 
elasticity  of  the  clamping  instruments  on  the  same  side  is 
destroyed,  so  that,  in  use,  but  one  clamping  instrument  at  a 
time  is  suffered  to  be  elastic.  The  difference  between  the 
Frame  machine  and  the  plaintiffs'  machine,  in  this  respect, 
only  measures  the  inferiority  of  the  former.  It  has  the  entire 
invention  and  apparatus  of  the  plaintiffs',  in  respect  to  the 
damp,  applied,  however,  to  only  one  side  of  the  machine. 

The  Frame  machine  also  contains  substantially  the  same 
arrangement  of  adjustable  bed,  clamp,  saw  and  stiffening  plate. 
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which  is   found  in  the  plaintiffs'  patent,  and  so  combined 
that  the  stiffened  side  of  the  saw  can  be  made  the  line  side. 

The  foregoing  yiews  apply  to  the  Frame  machine  of 
which  Exhibit  Ko.  5  is  a  model.  It  follows  that  it  infiinges 
tiie  first,  second  and  fonrth  claims  of  the  plaintiff'  patent. 
The  Frame  machine  of  which  Exhibit  Ko.  6  is  a  model,  con- 
tains the  combination  of  two  deflecting  plates  with  the  saw, 
which  is  covered  by  the  first  claim  of  the  plainti£B»'  patent, 
and  infringes  Uiat  claim. 

The  answer  in  the  suit  against  Dunbar  and  Hopper  sets 
np  the  same  matters  of  defence  that  are  set  np  in  the  answer 
in  the  snit  against  Frame,  Nichols  and  Bobbins,  adding,  in 
respect  to  prior  knowledge  and  nse,  the  name  of  E.  W.  Bob- 
bins, and  omitting  that  of  John  M.  Nichols. 

The  machine  nsed  by  the  defendants  Danbar  and  Hop- 
per has  the  combination  of  two  deflecting  plates  with  a  cir- 
cular veneer  saw,  which  is  covered  by  the  flrst  claim  of  the 
plaintiffs'  patent. 

That  machine,  which  I  call  the  Dunbar  machine,  has 
four  feed  rollers,  two  on  each  side  of  the  machine.  Two 
of  the  four  are  opposite  to  each  other,  and  nearer  to  the 
saw  than  the  other  two  are,  which  latter  two  are,  also,  op- 
posite to  each  other.  It  also  has  two  clamping  instruments^ 
which  are  located,  with  reference  to  the  saw,  substantially 
in  the  same  place  as  the  two  clamping  instruments  described 
and  shown  in  the  plaintiffs'  patent.  One  of  those  clamping 
instruments  is  rigidly  attached  to  the  standard  which  holds 
one  of  the  two  rollers  nearest  the  saw,  and  the  other  of  such 
instruments  is  rigidly  attached  to  the  standard  which  holds 
the  other  one  of  the  two  rollers  nearest  the  saw.  Therefore, 
neither  one  of  such  clamping  instruments  can  have  any 
lateral  elastic  movement  independent  of  the  roller  held  by 
the  standard  to  which  it  is  attached.  One,  however,  of  such 
clamping  instruments  has  a  lateral  elastic  movement  inde- 
pendent of  the  feed  roller  on  the  same  side  which  is  farthest 
from  the  saw,  and  the  result  of  the  arrangement  is,  that  in- 
equalities in  a  board  that  is  being  sawed  affect  independently 
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the  lateral  elastic  action  between  the  clamping  instruments, 
and  the  lateral  elastic  action  between  the  two  feed  rollers 
that  are  farthest  from  the  saw,  and  ty^o  boards  of  different 
thicknesses  may  follow  each  other  through  the  machine,  and 
one  of  them  be  firmly  held  by  the  clamp,  while  the  other  is 
firmly  held  by  the  two  feed  rollers  that  are  farthest  from  the 
saw.  This  is  the  substance  and  essence  of  the  invention 
covered  by  the  second  clahn  of  the  plaintiffs'  patent. 

It  is  objected,  that  the  plaintiffs'  clamping  instruments 
have  an  elasticity  independent  of  the  roller  beds  to  which 
they  are  attached ;  that  the  clamping  instruments  in  the  Dun- 
bar machine  have  no  elasticity  independent  of  the  roller  beds 
to  which  they  are  attached,  one  of  them  having  an  elasticity 
which  is  independent  only  of  the  roller  bed  to  which  it  is 
not  attached ;  that  the  second  claim  of  the  plaintiffs'  patent 
claims  expressly  only  clamping  instruments  which  have  a 
lateral  elastic  movement  independent  of  the  roller  beds  to 
which  such  clamping  instruments  are  attached;  and  that, 
therefore,  the  Duubar  machine  is,  in  respect  to  its  clamping 
instruments,  not  an  infringement  of  the  second  claim  of  the 
plaintiffs'  patent.  But  this  is  too  technical  a  view,  and  sacri- 
fices substance  to  shadow.  Taking  the  whole  specification, 
and  the  statement  of  the  invention,  and  the.  description,  and 
the  second  claim,  and  reading  them  together,  it  is  manifest, 
that  the  arrangement  in  the  Dunbar  machine  embodies  the 
real  invention  covered  by  such  second  daim,  and  that  there 
is  no  violence  to  the  language  of  that  claim  in  so  construing 
it  as  to  hold  it  to  cover  an  arrangement  in  which  one  of  the 
damping  instruments  has  a  lateral  elastic  movement  inde- 
pendent of  feed  rollers  with  which  it  is  combined  or  in  con- 
nection with  which  it  is  used.  The  change  made  in  the  Dun- 
bar machine  is  not  a  substantial  change,  but  is  one  that  would 
be  made  by  a  mechanic  seeking  to  vary  form  without  varying 
substance,  and  hoping,  while  using  the  invention,  to  avoid  the 
charge  of  infringement. 

It  is  also  objected,  that  each  of  the  plaintiffs'  clamping  in- 
struments has  a  swinging  motion,  on  a  vertical  axis,  so  that 
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they  can  hold  at  the  same  time  between  themselves,  two 
boards  of  diflferent  thicknesses,  without  reference  to  any  in- 
dependent elastic  action  of  the  roller  beds  ;  and  that  neither 
of  the  clamping  instruments  in  the  Dunbar  machine  has  any 
such  swinging  motion  on  a  vertical  axis.  This  feature  exists 
in  the  plaintiffs'  clamping  instruments,  and  is  a  useful  one, 
and  is  absent  from  the  Dunbar  machine,  but  it  is  not  a  feature 
that  enters  into  the  second  claim  of  the  patent,  nor  is  it  a 
feature  that  has  anything  to  do  with  the  question  of  a  lateral 
elastic  action  in  the  clamping  instruments  independent  of  a 
lateral  elastic  action  in  some  or  all  of  the  feeding  instru- 
ments. 

Nor  does  the  absence  from  the  Dunbar  machine  of  pro- 
vision for  making  the  clamping  instruments  on  both  sides 
elastic  independently  of  the  elastic  action  of  the  feed  rollers 
farthest  from  the  saw,  make  it  any  the  less  an  infringement 
of  the  second  claim  of  the  patent.  This  question  has  been 
already  consiflered  in  reference  to  the  Frame  machine. 

The  Dunbar  machine  also  infringes  the  fourth  claim  of  the 
plaintiffs'  patent. 

In  the  case  against  Swift,  no  proofs  have  been  taken  on 
the  part  of  the  defendants.  The  answer  sets  up  prior 
knowledge  and  use  of.  the  inventions  by  Asa  M.  Beard, 
George  Hyde,  J.  B.  Graham,  R.  Dorsett,  and  H.  J.  A. 
Neilson. 

The  machine  used  by  Swift  is  made  by  the  Huntington 
Machine  Company,  of  Newark,  New  Jersey.  It  has  the 
combination  of  the  saw  and  the  two  deflecting  plates  of  the 
plaintiffs'  patent.  The  clamping  instrument  on  the  same 
side  with  the  stiffened  or  rounded  side  of  the  saw,  is  per- 
manently fixed  to  the  roller  bed  that  is  nearest  to  the  saw  on 
that  side.  That  side  of  the  saw  is  permanently  the  line  side. 
The  clamping  instrument  on  the  other  side  is  permanently 
fixed  to  the  roller  bed  that  is  nearest  to  the  saw  on  that  side, 
but  has  a  lateral  elastic  movement  independent  of  the  feed 
roller  on  the  same  side  that  is  farthest  from  the  saw. .  In  this 
respect,  the  arrangement  is,  in  substance,  the  same  as  in  the 
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Dunbar  machine.  The  machine  of  Swift  also  infringes  the 
fomlh  claim  of  the  plaintiffs'  patent. 

The  answer  in  the  case  against  Peddie  sets  up  the  same 
matters  of  defence  that  are  set  up  in  the  answer  in  the  case 
against  Dunbar  and  Hopper,  omitting,  in  respect  to  prior 
knowledge  and  use,  the  names  of  "Whiting,  Cook,  Metcalf, 
and  Rockwood,  and  the  patent  to  Andrews  and  Sproat.  The 
machine  used  by  Peddie  is  the  same  in  construction  as  that 
nsed  by  Dunbar  and  Hopper. 

There  is  no  force  in  the  suggestion  that  the  specification 
of  the  plaintiffs'  patent  contemplates  the  use  of  any  other 
description  of  feed  than  a  roller  feed,  in  connection  with  an 
independent  elastic  action  in  the  clamping  instruments. 

The  disclaimer  of  the  use  of  only  one  deflecting  plate 
with  the  saw,  and  the  limitation  thereby  of  the  first  claim  to 
the  use  of  the  two  deflecting  plates  with  the  saw,  was  proper, 
and  the  disclaimer  was  in  proper  form. 

There  is  nothing  in  the  fact  that  one  deflecting  plate  is 
described  in  the  extract  from  Holtzapffel,  and  in  the  Andrews 
and  Sproat  patent,  which  affects  the  novelty  of  the  invention 
of  the  use  of  two  deflecting  plates  in  the  plaintiffs'  machine. 
The  case  is  not  one  of  mere  duplication.  In  view  of  the  fact 
that,  in  cutting  from  a  block,  as  in  the  Andrews  and  Sproat 
patent,  and  from  a  log,  as  in  the  machine  described  in  the  ex- 
tract from  Holtzapffel,  but  one  deflector  is  required,  or 
could  be  used,  and  that  the  plaintiffs  substituted,  for  the  car- 
riage feed  before  used  with  one  deflector,  a  roller  feed,  in  the 
use  of  which,  in  a  machine  for  resawing  boards,  the  saw  is 
exposed  to  friction  on  both  sides  of  it,  so  as  to  require  a  de- 
flection of  the  board  on  both  sides  of  the  saw  at  the  same 
time,  the  introduction  of  deflecting  plates  on  both  sides  of 
the  saw,  so  as  to  render  practical  the  resawing  of  boards  by  a 
circular  saw  with  a  roller  feed,  must  be  regarded  as  a  substan- 
tial invention,  notwithstanding  one  deflecting  plate  had  before 
been  used  in  a  machine  for  sawing  from  the  log  or  block 
without  a  roller  feed.  The  Andrews  and  Sp)*oat  patent,  con- 
taining the  one  deflecting  plate,  was  granted  in  1839.    Yet 
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Grosh^y  in  his  patent  of  1851,  introducing  devices  to  relieve 
the  saw  on  both  sides  at  once,  did  not  hit  on  the  idea  of  put- 
ting in  two  deflecting'' plates.  The  use  of  them  was  not  ob- 
vious in  such  a  machine  as  the  plaintiffs'. 

The  prior  use,  by  Doncaster,  of  the  two  deflecting  plates 
with  the  saw,  is  not  established ;  and  the  evidence  shows  that 
Myers  and  Eunson  made  the  invention  before  it  was  made 
by  Doncaster,  or  any  one  connected  with  him. 

The  English  patent  to  Bellford,  and  the  Crosby  patent  of 
1851,  are  the  same.  Neither  of  them  contains  any  clamping 
instrument  which  has  a  lateral  elastic  movement  independent 
of  any  feed-roller  bed  in  the  machine.  The  machine  which 
they  describe  would  not  allow  one  board  to  be  held  by  a 
damp,  while  a  board  of  greater  or  less  thickness  was  being 
held  and  fed  by  feed  rollers. 

There  is  nothing  in  the  Crosby  patent  of  1841  to  affect 
the  novelty  of  the  plaintiffs'  patent.  No  evidence  was  given 
as  to  any  other  prior  use  or  knowledge,  that  is  set  up  in  any 
of  the  answers ;  nor  was  the  novelty  of  the  fourth  claim  of  the 
plaintiffs'  patent  attacked. 

In  the  case  against  Dunbar  and  Hopper,  and  in  the  case 
against  Swift,  the  plaintiffs  are  entitled  to  a  decree  for  a  perpet- 
ual injunction,  and  for  an  accoimt  of  profits,  based  on  an  in- 
fringement of  the  first,  second,  and  fourth  claims  of  their  patent, 
but  without  costs,  as  the  disclaimer  in  respect  to  the  first 
claim  was  not  filed  prior  to  the  bringing  of  the  suits. 

In  the  suit  against  Frame,  Nichols  and  Bobbins,  Mar- 
garet Myers  and  Eugene  S.  Eonson  are  merely  nominal 
plaintiffs.  The  plaintiffs  Peek  and  Bogert  are  the  owners  of 
the  entire  right  for  the  territory  within  which  the  infringe- 
mtot  in  that  case  took  place.  They  have  not  disclaimed  the 
claim  to  the  use  of  one  defiecting  plate  with  the  saw.  That 
daim  is  anticipated  by  the  Andrews  and  Sproat  patent. 
There  is  no  evidence  that  Peek  and  Bogert  have  unreason- 
ably neglected  to  disclaim ;  nor  is  any  such  defence  set  up  in 
the  answer.  Unless  such  disclaimer  be  made,  there  can  be 
no  decree  for  the  plaintiffs.    An  opportunity  will  be  allowed 
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to  Peek  and  Bogert  to  make  such  disclaimer,  and  present  to 
the  Court  evidence  of  its  having  been  made.  When  snch 
evidence  shall  have  been  presented,  a  decree  will  be  entered 
for  a  perpetual  injunction  and  an  account  of  profits  against 
Frame,  Nichols  and  Bobbins,  in  respect  of  the  first,  second, 
and  fourth  claims  of  the  patent,  but  without  costs. 

The  same  course  must  be  taken  in  respect  to  the  suit 
against  Peddie.  Lagowitz  is  a  joint  owner  with  Eugene  6. 
Eunson  of  the  right  to  the  patent  for  the  State  of  New 
Jersey,  where  the  infringement  complained  of  in  that  suit 
took  place.  Eunson's  disclaimer  operates  only  to  the  ex- 
tent of  his  interest,  and  does  not  cover  the  interest  of 
Lagowitz.  «- 

Frederic  H.  Betta^  for  the  plaintiffs. 

Charles  M.  Keller  and  Charles  F.  Blake^  for  Frame, 
Nichols  and  Bobbins,  and  Dunbar  and  Hopper. 

Jonathan  Ma/rshaU^  for  Swifb. 

Mitter  cfe  Peckha/m^  for  Peddie. 


In  re  Anaijias  F.  SMnn  and  Sidney  Biokfoed,  Bankbupts. 

If  a  person  appearing  to  oppose  the  discharge  of  a  bankrupt  be,  in  fact,  a  cred- 
itor, and  that  appears  by  the  bankrapt^s  oath  to  his  petition  and  schedules,  in 
his  Toluntary  petition  to  be  adjudged  a  bankrupt,  tliat  is  sufficient  to  admit 
him  to  so  appear,  and  afterwards  to  file  specifications  of  objections  to  the  die* 
charge,  under  General  Order  No.  24,  although  he  has  not,  at  the  time  of  the 
return  of  the  order  to  show  cause  against  the  discharge,  filed  any  formal  proof 
of  debt 

(Before  Woodsotf,  J.,  Northern  District  of  New  York,  May  19th,  1671.) 
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"Woodruff,  J.  In  this  proceeding,  the  bankrupts,  who 
were  so  declared  npon  their  voluntary  petition,  had,  as  they 
allege,  complied  with  all  the  provisions  of  the  bankrupt  Act, 
and,  upon  that  allegation,  they  applied  for  their  discharge. 
On  that  application,  an  order  was  made  requiring  their  cred- 
itors to  show  ,  cause  on  the  22d  of  November,  1870,  why  a 
discharge  should  not  be  granted.  On  that  day,  "William  P. 
McLaren  and  another,  composing  the  firm  of  William  P.  Mc- 
Laren &  Co.,  appeared  to  oppose  the  granting  of  such  dis- 
charge. They  had  not,  at  that  time,  filed  any  proof  of  their 
debt,  but  such  proof  had,  on  the  previous  day,  been  made  in 
Wisconsin,  where  they  resided,  and  proof  was  thereafter,  on 
the  26th  of  November,  duly  made,  in  this  District ;  and,  on 
the  80th  of  November,  they  filed  their  specification  of  objec- 
tions to  the  granting  of  such  discharge,  as  required  by  the  24th 
of  the  General  Orders  in  Bankruptcy.  On  behalf  of  the 
bankrupts,  a  motion  was  made  in  the  District  Court,  that  the 
specification  of  the  grounds  of  opposition  to  the  discharge 
be  struck  out,  and  a  discharge  be  granted,  on  the  ground  that 
the  said  McLaren  &  Co.  had  not  proved  their  debt  at  the 
time  when  they  appeared,  pursuant  to  the  order  to  show 
cause,  on  the  22d  of  November,  and  that,  on  that  day,  an 
order  of  reference  was  made  to  a  register,  to  report  whether 
the  bankrupts  were  entitled  to  their  discharge,  and,  on  the 
28th  of  the  said  month,  the  said  register  had  reported  that  the 
bankrupts  were  entitled  to  their  discharge,  which  report  was 
filed  on  the  30th,  the  same  day  on  which  the  aforesaid  speci- 
fication was  filed.  It,  however,  appears,  (according  to  the 
answer  of  the  said  McLaren  &  Co.  to  the  petition  of  review,) 
that,  by  the  petition  of  the  bankrupts  prayiog  that  they  be 
adjudged  bankrupts,  and  in  the  schedules  thereto  annexed, 
the  said  McLaren  &  Co.  are  sworn  to  be  creditors,  to  the 
amount  of  $882.85.  The  District  Court  denied  the  motion  to 
strike  out  the  specification  of  their  grounds  of  objection  to 
the  granting  of  a  discharge,  and,  by  petition  of  the  bank- 
rupts, this  Court  is  asked  to  review  and  reverse  the  decision 
of  that  Court. 
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For  purposes  affecting  the  rights  of  the  creditors  of  a 
bankrupt  as  among  themselves,  and,  especially,  such  as  relate 
to  the  distribution  of  the  assets,  no  one  is  regarded  as  a  cred- 
itor, who  has  not  filed  proof  of  his  debt,  in  the  manner  pre- 
scribed by  the  law.  This  is  important,  in  order  to  prevent 
fraudulent  claimants  from  injuriously  affecting  the  rights  of 
honafide  creditors,  and  to  prevent  collusion  between  the  bank- 
rupt and  pretended  creditors,  to  whom,  in  fact,  nothing  is  due. 
Sut,  as  between  the  bankrupt  himself  and  an  alleged  creditor, 
no  such  rule  is  essential  for  any  purpose,  except  that  the  or- 
derly conduct  of  the  proceeding  makes  it  proper  that  the 
bankrupt  should  not  be  put  to  litigation  and  expense  with 
third  parties  who  have  no  interest  in  the  subject.  If  the  per- 
son appearing  to  oppose  the  discharge  of  the  bankrupt  be,  in 
fact,  a  creditor,  and  that  appears  by  the  bankrupt's  oath  to  his 
own  petition  and  schedules,  that  is  enough,  as  against  the 
bankrupt,  to  warrant  the  creditor  in  so  appearing.  In  pro- 
ceedings in  voluntary  bankruptcy,  the  very  first  step  taken  by 
the  bankrupt  is  to  state,  under  oath,  all  his  debts,  and  to  whom 
due,  &c.,  {sec.  11).  Notices  are  to  be  served  on  all  who  are 
so  declared  by  him  to  be  creditors.  True,  no  such  creditor 
can  take  part  in  the  choice  of  an  assignee,  or  interfere  with 
the  administration  of  the  assets,  or  receive  a  dividend  there- 
from, until  he  has  proved  his  debt.  This,  as  already  suggested, 
is  for  the  protection  of  honafde  creditors.  But  such  creditor 
is  not  barred  of  his  right  to  prove  his  debt,  nor  is  his  debt 
deemed  extinguished  by  neglect  to  prove  it  at  any  stage  of  the 
proceedings.  When  the  thirty-first  section  declares,  that  any 
creditor  opposing  the  discharge  of  any  bankrupt  may  file  a 
specification  in  writing  of  the  grounds  of  his  opposition,  it 
does  not,  in  terms,  nor  by  any  necessary  implication,  confine 
the  privilege  to  such  as  have  already  made  formal  proof,  en- 
titling them  to  dividends.  The  twenty-ninth  section  directs, 
not  only  that  notice  of  the  bankrupt's  application  for  a  dis- 
charge shall  be  given,  by  mail,  to  all  creditors  who  have  proved 
their  debts,  but  that  it  shall  also  be  published  in  such  news- 
papers as  the  Court  shall  designate,  &c.    The  application  for 
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the  discharge,  and  the  proceedings  thereupon,  provided  for  in 
the  29th  and  Slat  sections,  are  matters  strictly  between  the 
bankrupt  and  his  creditors,  or  any  one  of  them,  seeking  to 
oppose.  There  is,  theretbre,  no  reason  why  the  bankrupt's 
sworn  admission  that  the  party  appearing  to  oppose  is  his 
creditor,  should  not,  in  that  controversy,  be  taken  to  be  true, 
and  to  give  such  party  a  standing  in  Court,  for  the  purposes 
of  such  opposition.  If  the  bankrupt  has  thus  admitted  the 
debt,  he  may  properly  be  affectecT  by  such  admission,  and  no 
other  creditor  is  prejudiced  by  allowing  such  admitted  cred- 
itor to  oppose  the  discharge.  Kothing  in  Bule  24,  of  the 
General  Orders  in  Bankruptcy,  conflicts  with  this  view. 

I  can  see  that  cases  may  often  arise,  in  which  persons  who 
are  confessedly  creditors  of  the  bankrupt  may  properly  choose 
not  to  prove  their  debts,  so  as  to  share  in  the  assets,  or  com- 
mit themselves  to  any  acquiescence  in  the  bankrupt's  proceed- 
ings, and  yet  may  and  ought  to  be  permitted  to  resist  his  en- 
deavor to  obtain  a  discharge  from  the  debts  he  owes  to  them. 
True,  the  Court  will  not  permit  a  stranger  to  intervene,  but 
the  proof  which  should  satisfy  the  Court  of  the  right  of  a 
party  to  oppose  a  discharge  need  not  involve  the  formal  proof 
which  brings  the  creditor  to  a  participation  in  the  bankrupt's 
estate. 

By  section  thirty-four  of  the  Act,  any  creditor  whose  debt 
was  either  proved  or  provable,  may  apply  to  set  aside  and  an- 
nul a  discharge  already  granted,  and  he  may  set  up  and  prove, 
as  grounds  of  avoidance,  the  acts  of  the  bankrupt  which,  in 
section  twenty^nine,  are  declared  grounds  for  refusiag  the  dis- 
charge in  the  first  instance.  There  is  equal  reason  for  permit- 
ting all  creditors  whose  debts  are  ^either  proved  or  provable 
to  appear  and  oppose  the  granting  of  the  discharge  when  ap- 
plied for.  Section  34,  therefore,  tends  to  show,  that  the  cred- 
itor mentioned  in  sections  29  and  31,  is  not  merely  a  creditor 
who  has  proved  his  debt,  but  any  creditor  whose  debt  is  either 
proved  or  provable  against  the  estate. 

The  circumstance  that  the  register  reported  that  the  bank- 
rupts had  complied  with  the  provisions  of  the  Act,  is  of  no 
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importance.  The  objections  to  the  discharge  are  addressed  to 
the  Conrt^  and,  on  specifications  being  filed,  they  are  to  be 
tried  as  the  Coort  may  direct 

The  order  sought  to  be  reviewed  was,  I  think,  correct,  and 
it  most  be  affirmed,  with  costs. 

Frcmda  Keman^  for  the  bankrupts. 

John  Ganaon^  for  the  opposing  creditors. 


In  re  The  Tboy  Woolen  Company,  Bankrupts. 

The  assignee  in  bankruptcy  of  a  manufacturing  corporation  having  sold,  at  auc- 
tion, in  one  parcel,  for  a  greatly  inadequate  price,  two  separate  mills,  each 
completely  furnished  with  machinery,  a  hotel,  a  store,  twenty  dwelling  houses, 
each  susceptible  of  separate  occupation,  and  sundry  vacant  lots,  not  necessary 
to  the  use  of  the  mills,  subject  to  a  mortgage  on  the  whole,  and  the  property 
having  been  purchased,  at  such  sale,  by  a  combination  of  certain  creditors  of 
the  corporation,  while  other  creditors  were  ignorant  of  the  time  and  place, 
and  even  of  the  fact,  of  the  contemplated  sale,  and  such  ignorance  was  known 
and  acted  upon  by  the  agent  for  the  purchasing  combination,  the  sale  was  set 
aside,  on  the  application  of  such  other  creditors. 

The  facts,  that  such  other  creditors  had  not  made  formal  proof  of  their  debt, 
and  even  that  the  claim  of  such  other  creditors  was  disputed,  was  held  to  be 
of  no  importance,  on  such  application. 

Provisons  proper  in  the  order  for  a  resale,  suggested. 

The  creditors  who  applied  to  set  aside  the  sale,  having,  in  such  application, 
offered  to  bid,  on  a  resale,  a  specified  sum  more  for  the  property  than  it  was 
sold  for,  were  held  to  be  bound  to  fulfil  their  offer. 

(Before  Woodkuff,  J.,  Northern  District  of  New  York,  May  19th,  1871.) 

Woodruff,  J.  It  wonld,  I  think,  be  a  gross  discredit  to 
the  administration  of  justice,  if  the  sale  of  the  bankrupts' 
estate,  made  as  was  the  one  now  in  question,  and  at  so  great 
a  sacrifice,  that^  real  estate,  mills,  water  power,  and  machinery 
of  great  value,  have,  in  the  administration  of  the  assignee^ 
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been  rendered  worse  than  valueless,  should  be  permitted  to 
stand.  Without  entering  fullj  into  the  details,  I  have  no 
doubt  of  the  power  of  the  District  Court  over  the  subject. 
Nor  have  I  any  less  doubt  that  the  discretion  confided  to  the 
assignee,  in  regard  to  the  manner  of  the  sale,  was  greatly 
misused.  No  sufficient  reason  appears,  in  the  proofs,  for  the 
sale  of  two  separate  mills,  each  completely  furnished  with 
machinery,  a  hotel,  a  store,  20  dwelling  houses,  each  suscep- 
tible of  separate  occupation,  and  sundry  vacant  lots,  not  ne- 
cessary to  the  use  of  the  mills,  at  auction,  in  one  parcel.  The 
suggestion,  that  the  whole  was  mortgaged,  may  furnish  a 
reason  for  selling  the  property  clear  of  the  mortgage,  and 
paying  the  mortgage  debt  out  of  the  proceeds,  but  it  seems 
to  me  quite  obvious,  that,  had  there  been  no  combination 
among  the  creditors  to  purchase  the  whole,  in  the  expecta- 
tion, that,  if  ofiered^in  gross,  subject  to  the  mortgages,  it 
would  bring  but  a  small  amount,  such  a  sale  would  not  have 
been  seriously  contemplated. 

It  is  possible,  that  the  technical  formal  requisites  to  a  re- 
gular sale  were  observed,  but  it  is  reasonably  clear,  from  the 
proofs,  that  the  ignorance  of  the  petitioners.  Cooper,  Yail  & 
Co.,  of  the  time  and  place,  and  even  of  the  fact  of  the  con- 
templated sale,  was  known,  contemplated  and  acted  upon, 
with  a  view  to  ft  purchase  of  the  property  by  the  trustee  for 
the  other  creditors,  at  greatly  less  than  its  value ;  and,  while 
I  would  not  assert,  that,  under  no  circumstances,  may  a  por- 
tion of  the  creditors  unite  in  a  purchase  for  the  joint  benefit 
of  themselves,  it  ought,  at  least,  to  appear,  that  the  sale  has 
been  so  conducted,  that'  no  prejudice  has  come  to  the  other 
creditors. 

The  suggestion,  that  the  claim  of  Cooper,  Yail  &  Co.,  as 
creditors,  is  disputed,  and  that  they  have  not  made  formal 
proof  of  their  debt,  was  properly  held  to  have  no  weight 
upon  the  motion.  They  were  properly  before  the  Court,  pe- 
titioning for  the  protection  of  whatever  may  be  found  due  to 
them.  That  amount  will  be  rightly  otherwise  settled,  and 
could  not  be  settled  on  this  motion. 
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The  order  appealed  from  must  be  affirmed,  and  the  Dis- 
trict Court  will  be  left  to  make  such  further  order,  regulating 
the  resale  and  the  notice  thereof  which  should  be  given,  as 
may  be  proper.  The  sale  and  conveyance  being  set  aside,  a 
resale  can  be  had,  and,  out  of  the  moneys  in  the  hands  of  the 
assignee,  and  the  proceeds  of  the  resale,  there  will  be  no  diffi- 
culty in  refunding  to  the  late  purchaser  the  amount  of  his  bid, 
and  such  expenses  as  he  has  reasonably  and  properly  incurred 
in  the  preservation  of  the  property ;  and  his  reconveyance  to 
the  assignee,  or  the  new  purchasers,  will  be  proper,  though, 
probably,  not  indispensable.  The  petitioners.  Cooper,  Vail 
A  Co.,  should,  however,  be  held  to  their  offer  to  bid  ten 
thousand  dollars  more  for  the  property,  and  no  resale  should 
be  made  unless  they  will  commence  the  bidding  by  that  ad- 
vance on  the  former  sale,  unless  the  District  Court,  in  giving 
further  directions  touching  the  resale,  should  deem  it  most 
advantageous  to  sell  the  property  in  parcels,  in  which  case 
such  a  bid  might  be  impracticable.  The  petitioning  creditors 
will,  however,  in  such  last  case,  appreciate  the  responsibility 
they  have  assumed,  in  asking  that  the  sale  be  set  aside  upon 
their  offer  of  the  advanced  price,  and  will  be  bound  to  fidfil 
their  pledge. 


Edward  F.  BuUomiy  for  the  petitioners. 
JoJm  Ganaoriy  opposed. 
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George  E.  King 
Lehman  H.  Maudelbaum.    In  Equity. 

The  re-issaed  letters  patent  granted  to  George  E.  King,  June  28d,  1868,  for  an 
"  improyement  in  fluting  machines/'  and  the  re^issned  letters  patent  granted 
to  him,  on  the  same  day,  for  an  "  improyement  in  fluted  pufling,"  are  yalid. 

The  inyentions  coyered  by  those  two  patents,  described. 

Fluted  trimming  made  in  accordance  with  letters  patent  granted  to  Lehman  H. 
Maudelbaum,  December  1st,  1868,  for  an  "  improyement  in  fluted  trimming," 
is  an  infringement  of  the  patent  to  Kmg  secondly  aboye  named. 

The  plaintiff  claimed  an  arched  g^de,  in  combination  with  fluting  rollers.  The 
defendant  used  the  same  combination,  changing,  howeyer,  the  position  of  the 
arched  guide;  but  the  guide  operated  in  the  same  way  as  the  plaintiff^a 
guide,  to  produce,  in  combination  with  the  roUers,  the  same  result  that  the 
plaintiff  produced :  Hdd,  that  the  defendants  machine  infringed  the  plaint- 
iff's patent. 

(Before  Bla'tchfokd,  J.,  Southern  District  of  New  York,  June  9th,  18V1.) 

Blatohford,  J.  This  suit  is  founded  on  two  letters  patent, 
granted  to  the  plaintiff  June  23d,  1868,  reissues  of  original 
letters  patent,  granted  to  him  February  26th,  1867.  One  of 
them,  reissue  No.  3,000,  is  for  an  "  improvement  in  fluting 
jnachinesJ'  The  other,  reissue  No.  3,001,  is  for  an  "improve- 
ment in  fluted  puffing." 

The  specification  of  reissue  No.  3,000  says :  "  This  inven- 
tion is  designed  for  making  puffing,  applicable  to  shirt  bosoms, 
trimming,  or  other  purposes  of  dress,  in  which  the  article,  aa 
it  issues  from  the  machine,  is  (without  having  recourse  to 
laundering)  delivered  in  a  complete  form,  either  singly,  or  in 
two  or  more  series  or  rows,  composed  of  flattened  borders, 
with  flutes  running  along  their  inner  edges,  and  pufied  or 
crinkled  surfaces  between  the  flutes.  The  invention  consists 
in  a  guide,  constructed  with  one  or  more  curved  or  arched 
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portionSy  in  combination  with  one  or  more  suitable  fluting- 
rollers,  whereby  the  material,  in  passing  through  the  machine, 
is  fluted,  and  contracted  laterally,  as  it  were,  or  drawn  up 
between  the  flutes,  to  produce  the  required  crinkled  surface 
or  sur&ces  in  the  puffing."     The  puffing  made  is  formed  of 
strips  of  any  suitable  fabric,  and  of  a  width,  when  finished, 
nearly  or  quite  equal  to  the  length  of  the  fluting-roUers.    It 
has  longitudinal  portions  which  are  fluted  transversely  to  the 
length  of  the  strip ;   also,  longitudinal  portions  in  which  the 
fabric  is  pressed  flat,  and  through  which  longitudinal  rows  of 
stitching  are  formed,  to  render  permanent  the  conformation 
of  the  puffing ;  and  longitudinal  portions  which  are  intended 
to  be  wider  than  the  other  longitudinal  portions,  and  ai'e 
pufifed  or  crinkled  in  such  manner  as  to  have  an  irregular, 
wavy  surface.    In  order  to  form  these  several  portions  of  the 
puffing,  each  of  the  fluting-roUers,  which  are  two  in  number, 
is  formed  with  as  many  annular  or  circumferential  series  of 
grooves  and  flutes  as  there  are  fluted  portions  in  the  finished 
puffing ;  and  with  as  many  smooth,  narrow,  annidar  faces  as 
there  are  flattened  portions  in  such  puffing;    and  with  as 
many  comparatively  broad  portions  as  there  are  pufied  por- 
tions in  such  puffing.    Each  of  such  parts  of  the  rollers  is  of 
the  same  width  as  that  portion  of  the  completed  puffing  which 
it  is  designed  to  shape ;  and  such  comparatively  broad  por- 
tions are  of  such  diameter,  that,  when  the  two  rollers  are  in 
proper  position,  those  on  one  roller  will  be  situated  at  such 
distance  from  those  on  the  other  roller,  that  no  considerable 
pressure  will  be  exerted  on  the  fabric  as  it  passes  between 
them,  and  between  the  several  series  of  grooves  and  flutes  on  one 
roller  which  gear  into  those  upon  the  other  roller.    Apresser 
is  arranged  in  connection  with  each  pair  of  the  narrow  annular 
faces,  to  press  flat  the  portion  of  the  fabric  which  has  passed 
between  such  faces.    The  fluting-roUers  being  set  with  their 
axes  horizontal,  an  inclined  guide  is  arranged  in  front  of  the 
lower  roller.    This  guide  is  composed  of  two  pieces  of  sheet 
metal,  one  secured  over  the  other,  with  such  a  space  between 
them  as  to  permit  the  passage  of  the  fabric  through  such 
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space.  Those  parts  of  tbe  guide  which  are  in  front  of  the 
comparatiyely  broad  portions  of  the  rollers  (such  portions 
being  plain,  cylindrical  sar&ces)  are  curved  upward,  or  arched 
transversely,  in  such  a  manner  that  the  width  of  the  fabric 
passed  between  each  pair  of  such  portions  will  be  greater,  if 
stretched  ont  to  its  ftiU  extent,  than  the  width  of  each  of  such 
portions,  so  that  the  fabric  will,  by  means  of  such  increased 
width,  be  crinkled  or  pnffed  in  passing  between  snch  por- 
tions. By  the  operation  of  the  machine,  those  parts  of  the 
fabric  which  pass  between  the  several  opposite  series  of 
grooves  and  flutes,  in  the  two  rollers,  are  fluted.  Those  parts 
which  pass  between  the  smooth,  narrow,  annular  faces,  are 
formed  into  gathers,  by  the  fluting  of  the  fabric  at  the  sides 
or  edges  thereof,  and  are  then  pressed  flat  by  passing  under 
the  pressers.  Those  parts  of  the  fabric  which  pass  through 
the  curved  or  arched  parts  of  the  guide,  being,  if  stretched  to 
their  full  width,  wider  than  the  width  of  the  comparatively 
broad  portions  of  the  rollers,  and  being  also  gathered  by  the 
fluting  formed  at  their  sides  or  edges,  assume  a  crinkled  or 
pufied  form  as  they  pass  between  such  comparatively  broad 
portions  of  the  rollers,  the  distance  between  such  opposite 
portions  being  such  that  no  pressure  is  exerted  upon  the  fab- 
ric passing  between  them,  beyond  that  required  to  press  the 
convex  surfaces  thereof  downward  to  a  sufficient  degree  to 
insure  the  shaping  thereof  into  the  pufied  condition.  The 
pufied  portion  is  between  two  strips  of  flutes,  and  the  flat- 
tened portion  is  between  two  strips  of  flutes.  The  extent  to 
which  the  material  will  be  contracted  laterally,  or  drawn  up, 
between  the  flutes,  will  be  governed  by  the  excess  in  length, 
in  transverse  section,  of  the  arched  portions  of  the  guide  over 
a  straight  line  or  straight  lines  connecting  such  arched  portions 
at  their  base.  By  these  means,  thefluted  pufimgis  broughtinto 
the  form  required  in  the  finished  article,  without  the  necessity 
of  washing  it  in  order  to  bring  the  puffing  into  such  form.  To 
complete  the  puffing,  longitudinal  rows  of  stitching  are  formed 
in  its  flattened  parts,  to  retain  it  in  shape,  and  it  may  be  divided 
longitudinally  in  such  parts.    The  claim  of  the  patent  is  as  fol- 
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lows :  ^^  The  guide  £,  coDBtraeted  with  one  or  more  curyed  or 
arched  portions,  a\  in  combination  with  suitable  fiuting-roUers, 
substantially  as  herein  set  forth,  for  the  purpose  specified." 

Beissue  No.  3,001  is  for  the  puffing  before  mentioned,  as 
an  article  of  manufacture.  The  specification  of  that  reissue 
says :  ^^  My  invention  consists  in  the  production,  as  a  new 
article  of  manufiEusture,  of  a  puffing,  applicable  to  shirt  bosoms, 
trimming,  or  other  purposes  of  dress,  in  which  the  completed 
article,  prior  to  laimdering  or  washing,  is  made  up  of  either  a 
single  row,  or  two  or  more  parallel  series  or  rows,  each  con- 
sisting of  flattened  borders,  with  flutes  running  along  their 
inner  edges,  and  a  pu£fed,  or  gathered,  or  crinkled  surface  gr 
surfaces  between  the  flutes."  The  puffing  is  then  described, 
as  in  re-issue  Ko.  3,000,  and  it  is  stated  that  it  may  be  made 
by  the  machine  described  in  such  re-issue.  The  claim  is  as 
follows :  '^  The  within  described  puffing,  as  a  new  article  of 
manufacture,  the  same  being  formed  by  crinkling,  gathering, 
or  irregularly  waving  one  portion  of  the  strip  of  muslin,  or 
other  material,  simultaneously  with  fluting  it  along  the  edges 
of  such  portion,  as  at  g,  and  forming  flattened  borders  or 
portions,  A,  outside  of  the  flutes,  or  between  the  two  next  ad- 
jacent rows  of  them,  to  receive  stitching,  substantially  as 
specified."  It  appears  clearly,  from  the  specification,  that  the 
puffed  or  gathered  or  crinkled  or  wavy  portions  of  the  article 
are  to  be  such  as  would  be  formed  by  means  of  an  arched 
guide,  which  causes  the  width  of  the  material  which  passes 
through  the  arched  guide  to  be  greater  than  the  width  of  the 
part  of  the  roller  which  is  opposite  to  the  arched  guide,  and 
between  the  fluted  portions  of  the  roller. 

The  defendant  has  made  and  sold  trimming  such  as  is 
described  and  represented  in  letters  patent  granted  to  him, 
December  1st,  1868,  for  an  '^  improvement  in  fluted  trim- 
ming." It  is  claimed  that  he  has  made  such  trimming  by  a 
machine  which  infringes  re>issue  Ko.  3,000,  and  that  the 
manufacture  and  sale  of  such  trimming  is  also  an  infringe- 
ment of  re-issue  Ko.  3001. 

The  defendant's  machine  has  two  rollers  furnished  with 
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smooth,  narrow  annular  portions,  and  with  grooved  and  fluted 
portions,  as  in  the  plaintiff's  machine.  But,  instead  of  hav- 
ing smooth,  cylindrical  portions,  to  form,  in  connection  with 
the  arched  guide  exterior  to  the  rollers,  the  crinkled  part  of 
the  puffing,  the  defendant  has  transferred  the  arched  guide  to 
one  of  the  rollers,  by  placing  thereon,  on  the  portion  between 
the  fluting  instrumentalities  on  that  roller,  knobs  or  buttons, 
which  form  a  series  circumferentially  around  the  roller,  and 
have  between  each  two  of  them  a  depression.  The  exterior 
surfaces  of  these  knobs  or  buttons  perform  the  same  office  as 
the  arched  portions  of  the  plaintiff's  guide,  and  cause  a 
greater  width  of  fabric  to  be  taken  up  and  passed  through 
over  the  knobs  or  buttons,  than  the  width  of  the  base  of  the 
knob  or  button  in  a  straight  line  between  the  two  adjacent 
fluted  portions  of  the  roller.  The  material  is  contracted 
laterally,  or  drawn  up,  between  the  flutes,  in  proportion  to 
the  excess  in  length  of  the  arched  exterior  transverse  surface 
of  the  knob  or  button  over  a  straight  line  connecting  such 
arched  surface  at  the  base  of  the  knob.  There  are,  on  the 
other  roller,  depressions,  matching  the  knobs.  The  plaintiff 
claims,  in  substance,  a  curved  or  arched  guide,  in  combina- 
tion with  suitable  fluting  rollers,  to  contract  the  material  or 
draw  it  up  laterally  between  the  flutes,  so  that  there  shall  be, 
in  the  finished  fabric,  a  greater  width  of  material  than  the 
width  on  the  roller,  in  a  straight  line,  between  the  two  fluted 
portions  of  the  roller,  in  a  line  parallel  to  the  axis  of  the 
roller,  and  so  that  such  greater  width  of  material  shall  there- 
by have  given  to  it  a  crinkled  or  puffed  or  wavy  conforma- 
tion. The  defendant  has  the  arched  guide  in  combination 
with  the  fluting  rollers.  He  has  merely  changed  the  position 
of  such  guide.  It  operates  in  the  same  way  as  the  plaintiff's 
arched  guide,  to  produce,  in  combination  with  the  rollers,  the 
same  result  that  the  plaintiff  produces.  In  the  puffing  or 
trimming  produced  by  the  defendant's  machine,  the  material 
which  passes  over  the  knobs  is  crinkled  by  the  open^tion, 
and  the  two  machines  produce  puffings  which  are  substan* 
tially  identical  in  appearance  and  structure.    The  fact  that 
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the  defendant  does  not  continue  his  arched  elevation  un- 
broken around  the  circumference  of  the  roller,  but  breaks  it 
by  depreBsions,  makes  no  difference.  Where  the  knobs  are, 
there  he  avails  himself  of  the  plaintiff's  invention. 

So,  too,  the  trimming  made  by  the  defendant  is  an  in- 
fidngement  of  re-issue  No.  3001.  The  fistct  that  the  crinkling 
or  waving  is  not  continuous,  but  is  broken,  according  to  the 
depressions  between  the  knobs  in  the  machine,  while  the 
fluted  portions  and  the  flattened  portions  are  continuous,  does 
not  destroy  the  substantiaUy  identity  of  the  trimming  with 
that  described  and  claimed  in  the  plaintiff's  patent. 

I^othing  that  has  been  put  in  evidence  by  the  defendant 
affects  the  novelty  or  validity  of  either  one  of  the  plaintiff's 
patents.  None  of  the  prior  machines  produced,  or  could 
produce,  a  puffing  or  trimming  having  the  peculiar  structure 
and  characteristic  of  the  plaintiff's  puffing,  in  respect  to  the 
increased  width  of  material  in  the  crinkled  portion,  and  none 
of  them  had  the  arched  guide,  or  any  equivalent  therefor,  in 
operation  or  effect.  As  to  the  machine  made  by  F.  &  0. 
Wuterich,  in  1854,  for  Zulzer  and  Adler,  to  make  bonnet  lin- 
ings shaped  like  a  half-moon,  by  means  of  one  metal  conical 
roller  and  one  paper  conical  roller,  it  could  not  have  made 
the  puffing  which  the  plaintiff  makes  by  his  arched  guide. 
It  was  a  stamping  or  embossing  machine.  Nor  is  it  shown 
that  any  such  puffing,  in  structure,  as  that  of  the  plaintiff  ex- 
isted before  his  invention,  whether  made  by  machinery  or  by 
hand — ^that  is,  puffing  in  which  the  crinkled  portion  is  such 
as  would  be  formed  by  an  arched  guide  taking  up  an  exces- 
sive width  of  material. 

There  must  be  a  decree  for  the  plaintiff,  for  a  perpetual 
injunction  and  an  account  of  profits,  as  to  each  of  his  patents. 

CUirence  A.  Seward  and  Stephen  D.  LaWy  for  the  plaintiff. 

JSdwin  W.  StougJUon  and  Charles  B.  Stoughton^  for  the 
defendant. 
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William  Wheaton,  Plaintiff  m  Ebbob 

vs. 

The  United  States  of  America  and  others,  Defendants 

IN  Error. 

This  Court  has  jnrisdiction  to  Review  a  judgment  or  decree  of  distribution 
made  by  the  District  Court  among  yarious  claimants  of  the  informer^s  share 
in  a  foHeiture,  after  oondemnation  and  sale  of  the  forfeited  property,  and  the 
claimants  are,  in  such  sense,  parties  to  the  proceeding,  that  they  may  iuToke 
the  exercise  of  that  jurisdiction. 

Whether  the  mode  of  such  review,  in  the  ease  of  property  seized  on  land  as  for- 
feited under  the  internal  rerenue  laws,  is  by  appeal  or  by  writ  of  error,  quere, 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  19ih,  1871.) 

In  this  case,  after  a  decree  by  the  District  Court,  condemn- 
ing property  seized  on  land  as  forfeited  to  the  United  States 
under  the  internal  revenue  laws,  that  Conrt,  on  a  controversy 
between  two  persons  as  to  which  one  of  them  was  entitled  to  the 
share  of  the  informer  in  the  proceeds  of  the  property,  made 
a  decree  in  favor  of  one  of  them.  The  other  brought  a  writ 
of  error  in  this  Court  to  reverse  that  decree,  and  a  motion 
was  now  made  to  dismiss  such  writ. 

Bobert  2>.  Benedict^  for  the  motion. 

Daniel  O.  JRoUins^  Jr.^  opposed. 

WooDBUFF,  J.  The  power  and  jurisdiction  of  this  Court 
to  review  a  judgment  or  decree  of  distribution  among  various 
claimants  of  the  informer's  share  in  a  forfeiture,  after  con- 
demnation and  sale  of  the  forfeited  property,  and  that  the 
claimants  are,  in  such  sense,  parties  to  the  proceeding,  that 
they  may  invoke  the  exercise  of  that  jurisdiction^  seems  to 
me  established  by  the  following  cases  :  The  Josef  a  Segunddy 
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(10  WheaL,  312) ;  Westcot  v.  Bradford,  (4  Wash.  G.  C.  R., 
492) ;  MoLcme  v.  United  States^  (6  Pet.,  404) ;  In  the  Mat- 
ters of  Soward,  (9  WaUace,  175) ;  Ex^arte  ZeUner,  {Id.y 
244) ;  Blossom  v.  Milwaukee  JS.  B.  Co.,  (1  WaUa^,  655) ; 
I%e  United  States  v.  25,000  GaUons  Distilled  Spirits^ 
{Nelson,  J,,  Jv/ne,  1868,  affirming  same  case,  1  Benedict, 
367-) 

Whether  the  mode  of  review,  in  a  case  like  the  present,  is 
by  appeal  or  by  writ  of  error,  was  not  discussed  on  this  mo- 
tion. The  distinction  is  not  material  to  the  principal  qnes* 
tion.  On  this  subject,  see  United  States  \.  Haynes,  (2 
McLecm,  155,)  and  United  States  v.  Nourse,  (6  Pete9*s,  470, 

4950 

The  motion  to  dismiss  the  writ  of  error  is  denied. 


The  Uwitbd  States 

vs. 

18  Babbels  of  High  Wines,  &o. 

The  penalty  for  a  Tiolation  of  the  .Slst  section  of  the  Act  of  July  18th,  1866,  (1^ 
U.  8.  SkU,  at  Large,  167.)  in  the  neglect,  on  the  part  of  a  distiller^  to  make 
entry  and  return,  as  required  by  that  section,  is  not  merely  the  penalty  im- 
posed by  that  section,  bnt  also  the  forfeitore  of  spirits,  <fec,  proyided  for  by 
the  25th  section  of  the  Act  of  March  2d,  1867,  (14  U.  8,  Stat,  at  Large, 
488.) 

Where,  on  the  cross-examination  of  a  witness,  collateral  facts  are  called  out 
from  him  tending  to  create  distrust  of  his  integrity,  fidelity,  or  truth,  it  is 
competent  for  the  adyerse  party  to  ask  of  the  witness  an  explanation  which 
may  show  the  consistency  of  such  facts  with  his  integrity,  fidelity,  and  truth, 
although  drcnmstances  may  thus  be  proved  which  are  foreign  to  the  pdncipal 
issue,  and  which,  but  for  such  previous  cross-examination,  would  not  be  per- 
mitted to  be  proved. 

Where  some,  though  slight,  evidence  is  g^ven  on  the  part  of  the  United  States 
tending  to  ahow  a  failure  to  make  the  true  and  exact  entries  and  retams  re- 
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quired  by  the  said  8  let  section,  the  burthen  is  cast  upon  the  claimant  to  show 
a  compliance  with  the  statute. 
Where  property  is  seized  as  forfeited  for  a  yiolation  of  the  internal  revenue  law, 
and  is  bonded,  and  returned  to  the  claimant,  it  becomes  subject  to  forfeiture 
for  causes  subsequently  arising ;  but  the  fact  of  a  condemnation  for  such  sub- 
sequent forfeiture  cannot  affect  the  question  of  its  liability  to  condemnation 
in  the  suit  in  which  it  was  so  bonded. 

(Before  Woonnurr,  J.,  Northern  I>istrict  of  New  York,  June  20th,  1871.) 

Woodruff,  J.  It  is  quite  inaDifest  that,  under  the  de- 
ciBion  of  this  Court  in  The  United  States  v.  36  Barrels  of 
High  Wines^  (7  Blatohf.  C.  C.  Ii,y  459,)  all  the  spirits  and 
other  property  in  the  place  or  building,  or  within  the  yard 
or  enclosure,  where  the  same  were  found,  were  liable  to  con- 
demnation, under  the  48th  section  of  the  Act  of  June  30th, 
1864,  as  amended  by  the  9th  section  of  the  Act  of  July  13th, 
1866,  (14  V.  S.  Stat,  at  La/rge^  111 ;)  and,  inasmuch  as  the 
jury  found,  as  to  certain  of  the  spirits,  that  they  were  in  the 
possession,  custody,  and  control  of  the  claimants,  for  the  pur- 
pose of  being  sold  by  them  in  fraud  of  the  internal  revenue 
laws,  it  follows  that  they  were  rightly  condemned.  In  this 
respect,  the  charge  of  the  Court  was  too  favorable  to  the  claim- 
ants ;  and  it  would  seem  useless  to  try  the  cause  a  second 
time,  when,  upon  the  fEicts  found,  the  condemnation  must  be 
certain,  according  to  the  construction,  heretofore  given  in  this 
Court,  of  the  eflfect  of  placing  the  spirits  in  the  distillery 
warehouse,  namely,  that,  although  in  such  warehouse,  the 
spirits  are,  nevertheless,  in  the  possession,  custody,  and  con- 
trol of  the  owner,  within  the  meaniag  of  the  said  48th  sec- 
tion. 

But  the  case  was  tried  upon  the  contrary  view  of  the 
meaning  of  that  section,  and  of  the  effect  of  placing  the 
spirits  in  the  warehouse.  As  to  the  spirits  there  stored,  the 
actual  condemnation  was  adjudged  under  the  31st  section  oi 
the  Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at  Zarge,  157,>ftnd 
the  25th  section  of  the  Act  of  March  2d,  1867,  (M,  483 ;) 
and,  in  my  judgment,  these  are  entirely  sufScient  to  sustain 
such  condemnation.      The  31st  section  of  the  Act  of  1866 
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required  the  claimants,  from  day  to  day,  to  make,  or  cause  to 
be  made,  tme  and  exact  entiy,  in  a  book  kept  in  such  form 
as  the  Commissioner  of  Internal  Kevenue  might  prescribe,  of 
the  number  of  pounds  or  gaUons  of  materials  used,  the  num- 
ber of  gallons  of  spirits  distilled,  the  number  of  gallons 
placed  in  warehouse,  with  various  other  particulars  specified, 
and,  on  the  first,  eleventh,  and  twenty-first  days  of  each 
month,  to  render  an  account  containing  these  particulars  to 
the  assessor.  The  25th  section  of  the  Act  of  1867  makes  the 
neglect  to  do  this  a  cause  of  forfeiture  of  all  the  spirits  made 
by  or  for  the  distiller,  and  of  all  vessels  used  in  making  the 
same,  and  of  all  materials  fit  for  use  in  distillation,  found  on 
the  premises.  The  fourth  count  in  the  information  charges, 
that  the  spirits  seized  were  made,  manufactured,  and  distilled 
by  the  claimants  in  certain  stills,  &c. ;  and  that  the  owner, 
agent,  and  superintendent  of  such  stills  did  neglect  and  re- 
fuse to  make  true  and  exact  entry  and  report  of  the  same,  and 
did  neglect  and  refuse,  from  day  to  day,  to  make,  or  cause  to 
be  made,  true  and  exact  entry,  in  a  book  kept  in  such  form 
as  the  Commissioner  of  Internal  Revenue  had  theretofore 
prescribed,  of  the  number  of  pounds  or  gallons,  <fec.,  follow- 
ing, in  detail,  the  particulars  specified  in  section  31.  This 
count  the  jury  found  proved,  and  condemnation,  of  course, 
followed.  The  counsel  for  the  claimants  erroneously  insists, 
that  the  consequence  of  a  violation  of  this  31st  section  is 
only  fine  and  imprisonment.  The  penalty  of  forfeiture  of 
the  spirits,  vessels,  stills,  boilers,  and  materials  is  added  by 
the  25th  section  of  the  Act  of  1867. 

If,  therefore,  there  was  no  error  in  the  reception  or  re- 
jection of  testimony,  nor  in  the  instructions  to  the  jury  in 
other  particulars  than  are  above  referred  to,  the  judgment 
should  be  affirmed.  Evidence  of  other  acts  occurring  a  month 
before  and  a  month  after  the  seizure  in  question,  indicating 
an  intent  to  sell  and  dispose  of  spirits  distilled  by  the  claim- 
ants in  fraud  of  the  United  States,  and  without  the  payment 
of  the  tax  thereon,  was  objected  to  as  too  remote.  I  do  not 
think  it  necessary,  on  this  point,  to  add  anything  to  what  was 
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8aid  in  The  United  States  y.  36  BarreU  of  High  WineSy  (7 
Blotch f.  C.  0.  B.y  469).  There,  the  eame  point  was  urged, 
and  the  evidence  held  admissible. 

There  is  nothing,  I  think,  in  the  objection  to  the  testi- 
mony given  by  way  of  explanation  of  the  conduct  of  the 
witness  Avery.  It  was  not  given  as  evidence  in  chief,  to 
affect  the  claimants  on  the  questions  in  issue,  but  only  to 
avoid  the  effect  of  facts  elicited  by  the  claimants  on  their 
cross-examination.  When  cross-examining  counsel  see  fit  to 
call  out  from  the  witness  collateral  facts  which  tend  to  create 
distrust  of  his  integrity,  fidelity  or  truth,  it  is  entirely  com- 
petent and  proper  for  the  adverse  party  to  ask  of  the  witness 
an  explanation  which  may  show  that  the  facts  thus  elicited 
were,  in  truth,  wholly  consistent  with  his  integrity,  fidelity 
and  truth,  although  they  thereby  prove  circumstances  foreign 
to  the  principal  issue,  and  which,  but  for  sudh  previous  cross- 
examination,  they  would  not  be  permitted  to  prove. 

On  the  question  whether  the  hogs  and  pigs  seized  were 
within  the  place  or  building,  or  within  the  yard  or  enclosure, 
where  the  articles,  spirits  or  materials  were  found,  the  jury, 
upon  the  distinct  question  being  submitted  to  them,  have 
found  in  the  affirmative.  They  might  properly  so  find.  The 
shed  or  pen  in  which  they  were  kept,  itself  formed  a  part  of 
the  enclosing  fence  surrounding  the  premises ;  and  it  was  not 
for  the  Oourt  to  say  that  the  exterior  line  or  side  of  that  shed 
or  pen  was  not  the  exterior  line  of  the  enclosed  distillery 
yard  or  premises.  I  think  the  finding  of  the  jury  must  be 
held  conclusive  upon  that  question. 

The  observations  of  the  Oourt  on  the  state  of  the  proofs 
were  not  erroneous.  Evidence  had  been  given  in  behalf  of 
the  Government,  tending  to  show  that  the  claimants  had  not 
made  true  and  exact  entries  and  returns,  and  the  opinion  of 
the  Oourt  was  expressed,  that  this  cast  the  burthen  upon  the 
claimants,  to  show  that  they  had  complied  with  the  statute. 
From  the  nature  of  the  case,  the  proof  on  this  subject  was  in 
the  possession  of  the  claimants.  They  knew  just  how  many 
pounds  or  gallons  of  materials  they  had  used,  how  many  gal- 


JUNE,  1871.  479 


The  United  States  v,  18  Barrels  of  High  Wines. 


Ions  they  bad  distilled,  and  all  the  other  particulars  required 
to  be  entered  and  returned.  The  Government  bad,  pre- 
sumptively, no  such  knowledge,  and  were  struggling  to  prove 
a  negative.  In  such  cases,  the  rule  is  &miliar.  Slight  proof 
given  by  the  party  who  is  under  such  disadvantage,  is  suffi- 
cient to  call  upon  the  adverse  party,  who  has  the  proof  in  his 
own  hands,  to  show  what  is  the  truth  concerning  the  matter 
in  question.  ^ 

The  subsequent  forfeiture  and  condemnation  of  certain  of 
the  same  property,  for  a  subsequent  violation  of  the  law  could 
have  no  effect  to  defeat  the  claim  of  the  Government  in  this 
proceeding.  When  the  property  was  bonded  and  returned 
to  the  claimants,  the  lien  of  the  Government  thereon,  for  the 
cause  of  forfeiture  assigned  in  this  proceedings,  was  gone. 
The  property  then  remained  in  the  claimants'  hands,  for  all 
purposes,  their  own,  as  much  as  any  property  theretofore  or 
thereafter  acquired,  and  it  was  entirely  free  from  liability  to 
further  seizure  for  the  causes  herein  alleged.  But,  like  any 
other  property,  it  might  be  forfeited,  if  subsequent  cause 
therefor  arose,  and  such  forfeiture  would  be  solely  by  reason 
of  such  subsequent  cause. 

The  judgment  must  be  affirmed,  with  costs. 

William  Dorsheimery  {District  Attorney^  for  the  United 
States. 


C.  Cwakaddeny  for  the  claimants. 
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.      The  United  States 
92  Babbels  of  Bectified  Spirits,  &o. 

Jurisdiction  to  proceed  by  information  for  the  condemnation  of  property  for- 
feited under  the  revenue  laws,  depends  upon  the  possession  of  the  property, 
actual  or  constructive. 

Property  was  seized,  as  forfeited  for  a  violation  of  the  internal  revenue  laws. 
Before  any  mformation  was  filed,  the  property  was  bonded,  under  §  48  of  the 
Act  of  June  80th,  1864,  as  amended  by  §  9  of  the  Act  of  July  18th,  1866,  (14 
U.  S,  Stat,  <U  Large,  111,)  and  surrendered.  An  information  was  then  filed 
against  the  property,  counting  on  a  violation  of  the  said  48th  section,  and  also 
of  §  26  of  the  Act  of  July  18th,  1866,  (14  U.  8,  Stat,  at  Large,  164.)  On  the 
trial,  in  the  District  Court,  there  was  a  verdict  for  the  claimant  on  the  count 
based  upon  the  said  48th  section,  and  a  verdict  for  the  United  States  con- 
demning the  property,  on  the  count  based  upon  the  said  26th  section :  Sdd, 
that  the  verdict  of  condemnation  could  not  be  sustained,  because,  when  the 
information  was  filed,  the  property  was  not,  actually  or  constructively,  under 
seizure,  as  respected  proceedings  for  a  violation  of  the  said  26th  section. 

Nor  was  the  difficulty  remedied  by  the  fact^  that,  after  the  information  was 
filed,  the  property  was  reseized,  and  then  taken  possession  of  by  the  marshal, 
on  a  monition  founded  on  the  information,  and  then  bonded  by  its  owner. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  June  20th,  1871.) 

"Woodruff,  J.  Jurisdiction  to  proceed  by  information  for 
the  condemnation  of  property  forfeited  nnder  the  revenue 
lawB,  depends  upon  the  poesession  of  the  property,  actnal  or 
conBtructive.  There  must  be  a  seizure,  and  that  seizure  must 
continue,  unless,  as  in  section  48  of  the  Act  of  June  30th, 
1864,  as  amended  by  §  9  of  the  Act  of  July  13th,  1866,  (14 
U.  S.  Stat,  at  ZargCy  111,)  there  is  special  authority  given  to 
the  officer  or  person  making  the  seizure  to  take  a  bond  for  its 
value,  which,  in  such  case,  is  treated  as  a  substitute  for  the 
property  itself. 

In  this  case,  the  property  was  seized  on  the  26th  of  Sep- 
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tember,  186T,  but,  before  any  information  was  filed,  the  col- 
lector making  the  seizure  had  surrendered  the  possession  of 
the  property  to  the  owner.  He  received,  on  such  surrender, 
a  bond  for  its  value,  as  authorized  by  the  said  48th  section, 
when  a  seizure  is  made  for  the  cause  mentioned  in  that  sec- 
tion. By  taking  such  bond  and  surrendering  the  property, 
the  collector  did  not  waive  the  claim  to  a  forfeiture.  On  filing 
such  bond,  it  would  become  the  duty  of  the  district  attorney 
to  proceed,  and  the  Oourt  had  jurisdiction  of  the  matter ;  but, 
to  make  such  jurisdiction  effectual,  the*  process  of  the  Court 
must  be  served  by  notice  to  the  parties  executing  the  bond, 
And,  thereupon,  the  proceeding  would  have  like  effect  as  if, 
after  the  seizure,  and  before  the  surrender,  the  proceeding  had 
been  commenced,  and  the  property  had  been  taken  by  the 
marshal  under  process.  In  such  case,  the  bond  is  regarded  as 
a  substitute  for  the  property.  But  the  district  attorney,  al- 
though he  filed  an  information  on  the  7th  day  of  October,  did 
not  proceed  as  for  property  bonded  under  the  48th  section. 
He  counted  upon  a  violation  of  that  section  as  one  ground  of 
forfeiture,  but  no  notice  was  given  to  the  parties  executing 
the  bond.  The  proceedings  upon  that  count  failed  on  the 
merits,  and  the  judgment  against  the  claimant  and  his  sureties 
cannot  be  sustained  by  the  48th  section,  not  only  because  that 
section  was  not  complied  with  by  giving  the  notice  prescribed 
therein,  and  because  the  rules  of  the  Court  were  not  observed, 
but  also,  and  conclusively,  because  the  verdict  of  the  jury  was 
for  the  claimant  upon  that  count  of  the  information. 

If  the  judgment  can  be  sustained  at  all,  it  is  by  the  second 
count  in  the  information,  which  is  for  a  violation  of  the  26th 
section  of  the  Act  of  July  13th,  1866,  (14  If,  S.  Stat  atZarge, 
154).  When  a  seizure  is  made  for  a  violation  of  the  provisions 
of  that  section,  the  seizing  officer  has  no  authority  to  take  a 
bond  and  surrender  the  property.  No  such  bond  can,  there- 
fore, be  regarded  as  a  substitute  for  the  property  seized. 
When,  therefore,  the  information  was  filed,  there  was  no  prop- 
erty actually  or  constructively  in  possession,  warranting  a 
proceeding  by  information  in  rem. 
VOL  vin.— 81 
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An  effort  was  made  to  remedy  this  defect.  The  collector, 
being  advised  that  his  surrender  of  the  property  was  im- 
proper, made,  on  the  22d  of  October,  a  reseizure,  after  which 
a  monition,  founded  on  the  information  theretofore  filed,  waa 
issued  to  the  marshal,  and,  by  virtue  of  that  process,  the  mar- 
shal took  possession  of  the  property.  Thereupon,  the  owner 
claiming  the  property  applied  to  the  Court  and  gave  bond  for 
its  value,  and  obtained  possession  thereof,  according  to  the 
customary  and  proper  practice  in  proceedings  to  enforce  a  for- 
feiture, where  the  property  is  liable  to  perish  or  to  become 
greatly  reduced  in  value  by  keeping,  &c.  This  did  not  pre- 
clude the  claimant  from  insisting,  as  he  did,  by  answer  to  the 
information  filed  before  such  re-seizure,  that,  when  the  infor- 
mation was  filed,  there  was  no  jurisdiction  to  proceed  for  a 
condemnation  of  the  property  under  the  second  count  of  the 
information.  He  was  at  liberty  to  defend  the  suit  by  all  just 
and  legal  defences.  The  owner  of  goods  seized  by  the  mar- 
shal ia  not  compelled  to  submit  to  their  loss  by  perishing  or 
their  being  wasted  by  keeping ;  nor  does  his  appearance  and 
giving  bond  to  avert  that  result  preclude  his  alleging  that  the 
information  filed  did  not  warrant  a  taking  of  the  property  by 
the  marshal. 

After  the  reseizure  by  the  collector,  a  new  information 
should  have  been  filed,  counting  upon  that  seizure  and  alleg- 
ing the  grounds  of  forfeiture.  Then,  the  Court  would  have 
had  jurisdiction ;  and  then  a  verdict  of  the  jury,  finding  the 
cause  of  forfeiture  under  the  26th  section,  would  have  war- 
ranted the  condemnation  of  the  property,  and  a  judgment 
against  the  parties  giving  bond,  (if  such  bond  had,  in  that 
case,  been  given,)  would  have  been  regular  and  legal.  But 
the  present  judgment  stands  only  upon  an  information  filed 
against  property  not  under  seizure,  and  of  which  there  was 
no  possession,  actual  or  constructive,  warranting  condemna- 
tion under  the  26th  section,  under  which  alone  the  judgment 
was  pronounced.  This  conclusion  necessarily  results  from  the 
decisions  in  7%a  JBrig  Ann  (9  Cromoh^  289,)  The  Josef  a  Se- 
gunda,  (10  Wheat.^  312,)  and  The  Sloop  Ahhy,  (1  Mason^  360,) 
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where  it  is  held,  that,  to  STiBtain  a  condemnation,  there  must 
be  a  good  snbsiBting  seizure  at  the  time  when  the  information 
is  filed.  These  cases  nor  the  present  regard  a  forcible,  tor- 
tions,  or  frandnlent  dispossession  of  the  seizing  officer  as  in- 
yalidating  or  displacing  a  seizure ;  and  I  do  not  suggest  that 
a  proceeding  may  or  may  not  be  valid  where  the  owner  vol- 
nntarily  waives  actual  seizure  and  voluntarily  appears  and 
anawers  to  an  information,  as  to  which  see  The  United-  States 
V.  The  Brig  Henry,  (4  Blatchf.  C.  G.  R.,  359).  Here,  the 
proceeding  was  altogether  hostile.  When  the  information 
was  filed  there  was  no  subsisting  seiznre,  and  the  bond  given 
was  neciessarily  given  to  save  the  property. 

I  am  of  opinion  that  the  judgment  is  erroneous  and  should 
be  reversed. 

Joseph  a.  Swcm^  for  the  plaintiffs  in  error. 

WUUam  Dorsheimery  {District  Attorney^  for  the  United 
States. 


Geoege  K.  Collins,  Assignee  in  Banketjptot  of  Frank 

E.  Geay 

Justus  Geay  and  Frank  E.  Gray.    In^Equtty. 

A  preference  to  a  creditor,  to  be  void  under  either  the  86th  or  the  89th  section 
of  the  bankmptcy  Act,  must  be  made  within  four  monthe  before  the  filing  of 
the  petition  in  bankruptcy. 

The  general  language  of  the  89th  section  in  regard  to  the  reooyering  back  prop- 
erty by  the  assignee,  must  be  constrned  in  connection  with  the  specific  liui- 
goage  of  the  86th  section,  prescribing  a  four  months'  limitation  to  proceed- 
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ings  in  respect  to  preferences  to  creditors;  and  there  is,  in  hd,  no  incon- 
sistency between  tbem. 
Under  the  cirenmstances  of  this  case,  the  bill  filed  by  the  assignee  in  bankmptcy 
was  dismissed  without  costs. 

(Before  WooDBurr,  J.,  Northern  District  of  New  York,  Jnne  20th,  1871.) 

WooDRUFFy  J.  K  the  transfers  sought  to  be  set  aside  bj 
the  bill  in  this  suit,  which  were  made  by  the  bankrapt  to  his 
father  Justus  Gray,  were  made  with  intent  to  hinder,  defraud 
or  delay  the  creditors  of  the  latter,  or  with  a  view  to  prevent 
the  application  of  the  property  transferred  to  the  payment  of 
his  debts,  or  its  coming  to  the  possession  of  an  assignee  in 
bankruptcy  for  distribution  to  his  creditors,  or  if  such  trans- 
fers were  fraudulent  as  against  creditors,  upon  the  general 
principles  governing  the  subject,  then  the  assignee  would  be 
entitled  to  have  the  •  transfers  declared  void,  and  to  recover 
the  property  from  the  defendant  Justus  Gray.  But  the  proo& 
fail  to  satisfy  me  that  the  transfers  were  so  made,  or  were,  in 
that  sense,  fraudulent. 

It  is  in  some  doubt,  upon  the  proofs,  whether,  at  the  time 
when  the  transfers  were  made,  Frank  E.  Gray,  the  bankrupt, 
believed,  or  had  reason  to  believe,  he  was  insolvent,  and  in 
still  greater  doubt,  whether  the  father,  Justus  Gray,  or  his 
agent  in  the  transaction,  Martin  S.  Gray,  either  knew  or  be- 
lieved, or  had  reasonable  cause  to  believe,  that  Frank  was 
insolvent  at  that  time,  and  that  the  transfers  were  made  in 
fraud  of  the  provisions  of  the  bankrupt  Act.  Upon  all  the 
proofs,  however,  I  should  feel  compelled  to  infer,  that,  at  that 
time,  they  all  acted  under  an  apprehension  that  the  money 
due  to  the  father  Justus  Gray  was  insecure,  and  that,  unless 
its  recovery  was  secured  by  some  transfer  of  property  or  se- 
curity thereon,  there  was  danger  that  it  would  be  lost.  This 
danger  arose  from  the  evident  failure  of  Frank  to  manage  his 
affairs  successfully,  and  the  evidence  that  his  debts  were  in- 
creasing, and  that  he  was  in  want  of  more  money  to  carry  on 
his  business.  Belief  of  this  made  the  father  and  his  agent 
imwilling  to  lend  Frank  more  money,  and  created  a  desire  to 
secure  what  was  then  due. 
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But,  assaming  that  Frank  was,  in  fact,  insolvent,  and  that 
his  father  and  brother  had  reasonable  canse  so  to  believe,  I 
think  the  proof  fails  to  show  that  they  acted  dishonestly  in 
the  matter,  or  that  there  was  any  design,  purpose  or  intent, 
except  to  secure  payment  of  what  was  justly  due.  Transac- 
tions of  this  sort  between  near  relatives  are  to  be  closely 
scrutinized,  because  it  is  among  relatives  that  arrangements 
are  more  frequently  made  to  cover  up  and  conceal  property 
for  the  future  benefit  of  insolvent  debtors,  or  their  families. 
Nevertheless,  relationship  of  the  parties  is  not,  per  se^  evi- 
dence of  fraud,  nor  should  the  kind  and  liberal  treatment  of 
a  son  by  a  father  deprive  the  latter  of  a  just  view  of  his  actual 
rights. 

The  most  favorable  view  to  the  plaintiff  which,  I  think,  can 
be  justly  taken  of  the  transaction  in  question,  is,  that,  the  father 
having,  from  time  to  time,  assisted  his  son,  and  finding  that 
he  did  not  appear  to  prosper,  but  was  applying  for  still  more 
money,  became  desirous  of  securing  what  was  due,  and  the 
transfers  in  question  were  made  and  accepted  in  satisfaction 
of  the  then  actual  indebtedness.  In  view  of  the  right  to 
occupy  the  hotel  for  one  year  thereafter,  without  paying  rent, 
the  consideration  of  the  transfer  was  not  inadequate,  so  as  to 
raise' any  presumption  of  want  of  entire  good  faith. 

Taking  the  transaction  as  a  giving  of  preference  to  the 
father  as  a  creditor,  while  the  debtor  was  insolvent,  or  in 
contemplation  of  insolvency,  and  assuming  that  the  father  had 
reasonable  cause  to  believe  that  his  son  was  insolvent,  the 
case  exhibits  no  features  but  those  described  in  the  first 
clause  of  section  35  of  the  bankrupt  Act.  By  that  clause,  if 
such  a  transaction  be  made  within  four  months  before  the 
filing  of  the  petition  whereon  the  debtor  is  declared  bank- 
rupt, the  same  is  declared  void,  but  not  otherwise.  Although 
the  bankrupt  law  aims  at  an  equal  distribution  of  all  the 
property  of  a  debtor  among  his  creditors,  from  the  time  he 
becomes  insolvent  or  contemplates  insolvency,  and  is  intended 
to  disallow  preferences  given  by  a  debtor  to  favored  creditors, 
it  goes  no  ftirther,  when  preference  alone  is  the  subject  of 


486  NORTHERN  DISTRICT  OF  NEW  YORK, 

Collins  V.  Gray. 

complaint,  than  to  avoid  snch  as  are  given  within  fonr 
months  before  the  filing  of  the  petition.  If,  in  all  other 
respects,  the  transfer  is  free  from  fraud  or  illegalitj,  the  law 
allows  no  attack  to  be  made  npon  it  after  four  months  have 
elapsed.  On  this  point,  the  clause  of  the  35th  section,  above 
referred  to,  is  special  and  specific ;  and,  although,  on  a  cursorj 
perusal,  section  39  seems  to  give  a  longer  time  within  which 
to  impeach  such  transfer,  I  concur  in  the  decisions  which  hold 
that  the  89th  section  must  be  construed  in  subordination  to 
the  specific  language  of  the  clause  referred  to,  which  defines 
the  precise  effect  of  an  honest  preference  given  to  a  creditor 
by  his  debtor,  though  insolvent.  {Hviha/rd  v.  The  Allaire 
WbrkSj  7  Blatchf.  C.  C.  jff.,  284;  Becm  v.  Brookmvrej  1 
BiXlon's  C.  C.  B.^  24.)  To  hold  that,  under  the  39th  sec- 
tion, a  transfer  or  conveyance  giving  a  preference  to  a  cred- 
itor is  void,  if  made  within  six  months  before  petition  filed, 
and  thereupon  the  assignee  may  recover  back  the  property,  is 
to  render  the  speci^c  provisions  of  the  first  clause  of  the  35th 
section  wholly  nugatory  and  inoperative.  It  is  the  duty  of 
the  Court  to  so  construe  a  statute  that  every  part  of  it  may 
have  effect,  if  that  can  be  done.  There  is,  in  fact,  no  neces- 
sary inconsistency  between  the  two.  The  39th  section  defines 
and  declares  the  various  acts  which  shall  be  deemed  ^'  acts 
of  bankruptcy,"  and  among  them,  the  giving,  by  an  insolvent 
debtor,  of  a  preference  to  his  creditor ;  and  it  authorizes  an 
adjudication  declaring  one  who  is  guilty  of  any  one  of  the 
several  acts  a  bankrupt,  if  the  petition  is  filed  within  six 
months  after  the  commission  of  the  act.  It  is  to  this  precise 
point  that  the  limitation  of  six  months  in  the  39th  section  is 
addressed.  If  a  creditor  seeks  a  decree  adjudging  his  debtor 
a  bankrupt,  he  must  petition  therefor  within  six  months  after 
the  act  of  bankruptcy  is  committed ;  and  the  act  of  bank- 
ruptcy alleged  may  be  any  one  of  the  numerous  causes 
specified  in  the  section.  So  far,  there  is  nothing  whatever 
inconsistent  with  the  35th  section ;  for,  whether  the  act  of 
bankruptcy  be  absconding  with  intent  to  defraud  creditors, 
or  conveying  property  with  intent  to  delay,  defraud  or  hinder 
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creditors,  or  giving  a  preference,  when  insolvent,  to  one  or 
more  creditors,  in  either  case,  if,  within  six  months,  a  creditor 
file  a  petition,  the  debtor  must  be  decreed  a  bankrupt.  This 
may  well  be  held  to  be  the  sole  purpose  for  which  the  six 
months'  limitation  is  introduced  into  this  section,  namely,  to 
limit  the  time  within  which  creditors  must  proceed  upon  an 
alleged  act  of  bankruptcy,  by  filing  their  petition,  if  they 
would  obtain  a  compulsory  decree.  They  must  file  their  pe- 
tition within  six  months  after  the  act. 

The  residue  of  the  section  does  not,  in  terms,  carry  the 
fiix  months  into  its  operation.  True,  if  the  debtor  is  decreed 
bankrupt,  the  assignee  may  recover  back  the  money,  or  other 
property,  paid,  conveyed,  &c.,  contrary  to  this  Act ;  but,  con- 
veyed when?  or  paid  when  ?  Suppose  the  act  of  bankruptcy 
alleged  in  the  petition,  and  on  which  the  debtor  is  adjudged 
bankrupt,  is  a  fraudulent  suspension  of  payment  for  more 
than  fourteen  days — ^how  far  back  can  the  assignee  go  to  avoid 
transfers  of  property  intended  to  give  a  preference  in  con- 
templation of  insolvency  ?  The  answer  to  this  question  can- 
not be  found  in  the  previous  clause  of  the  section.  It  must 
be  sought  in  the  35th  section  ;  and,  by  that  section,  prefer- 
ences given  to  creditors  by  insolvent  debtors  within  four 
months  before  the  filing  of  the  petition  are  void,  and  the 
property  may  be  recovered  back.  The  concluding  sentence 
of  section  39  is  to  be  read  and  and  understood  with  reference 
to  the  previous  provisions  of  the  Act,  and  will,  therefore,  be 
construed,  in  the  particular  now  in  question,  just  as  it  would 
if  the  words,  "  subject  to  the  limitations  and  provisions  of 
the  thirty-fifth  section,"  had  been  added  thereto  or  inserted 
therein.  In  this  view,  the  two  sections  are  in  entire  harmony ; 
and  it  is  the  duty  of  the  Court  not  to  construe  the  latter  as 
an  abrogation  of  the  former,  when  they  can  be  so  harmon- 
ized. 

The  bill  of  complaint  herein  must  be  dismissed.  But  the 
circumstances  of  the.  case,  the  somewhat  uncertain  import  of 
the  provisions  of  the  statute,  and  the  doubt  of  the  htma  Jides 
of  the  transactions,  arising  from  the  proceedings  supplement- 
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arj  to  execution  and  the  examination  before  the  register^ 
made  it  reasonable  that  the  assignee  shonld  file  the  bill,  and 
the  dismissal  thereof  shonld  be  without  costs  to  either  party. 

William  C.  Bugery  for  the  plaintiff. 
SUaa  Z.  Sm/deTy  for  the  defendants. 


HeNBY   J.   COOEINGHAH,  ASSIGNEE  IN   BaNXBUFTCT   OF   AHOfr 

S.  Febouson 

I 

vs. 
Amos  8.  Febouson  and  GhablsIs  A.  Febouson.    In  Equity^ 

Whether  an  assignee  in  bankruptcy  can,  in  a  suit  in  equity  against  the  bank- 
mpt  and  an  alleged  fraudulent  grantee  of  his,  of  real  estate,  set  aside  the 
grant,  as  void,  without  making  parties  to  the  suit  persons  to  whom  such 
grantee  executed  mortgagee  on  the  premises  subsequently  to  the  making  or 
the  granty  guere. 

Whether  an  assignee  in  bankruptcy  can  assail  a  conyeyanoe,  as  fraudulent 
against  creditors,  made  by  the  bankrupt  two  years  before  the  petition  in 
bankruptcy  was  filed,  quere. 

Whether  the  limltationa  as  to  time,  prescribed  In  the  85th  and  39th  sections  of 
the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  8.  Stat,  at  Large,  534,  536,) 
apply  to  all  conyeyances  which  the  bankrupt  himself  could  not  impeach  as 
fraudulent  as  against  creditors,  guere. 

An  intent  on  the  part  of  a  debtor  to  prefer  his  indiyidual  creditors  oyer  persona 
who  might  charge  him  with  a  statutory  liability  for  the  debts  of  a  corpora^ 
tion  of  which  he  is  a  stockholder,  is  not  an  intent  to  defraud  creditors. 

A  transfer  of  real  estate  was  made  by  A.  to  his  son,  in  March,  1866.  In  Janu- 
ary, 1868,  A.  was  adjudged  a  bankrupt  The  assignee  in  bankruptcy  brought 
this  suit  against  A.  and  his  son,  to  set  aside  the  transfer,  as  fraudulent,  aa 
against  the  creditors  of  A.,  on  the  ground  that  the  transfer  was  a  sham  sale, 
that  the  price  was  inadequate,  and  that  A.  continued  to  use  and  possess  the 
property,  after  the  sale.  On  the  facts  of  the  case,  the  bill  was  dismissed^ 
with  costs. 

(Before  Wo<»>Buvf',  J.,  Northern  District  of  New  York,  June  20th,  1871.) 


JUNE.  1871.  489 


Cookingluun  v.  Fergason. 


WooDKUTF,  J.  In  its  chief  characteristicB  this  case  is 
most  extraordinary.  On  the  26th  of  March,  1866,  Amos  S. 
Fergason  was  the  owner  of  a  farm  of  thirty-nine  acres,  in  the 
town  of  Frankfort,  and  of  sundry  articles  of  personal  prop- 
erty, including  household  furniture,  and,  also,  of  forty  acres 
of  land  in  a  western  State.  He  was  sick  and  insolvent.  His 
chief  and  almost  sole  individual  creditors  were  his  brother- 
in-law,  John  "W.  Bridenbacker,  and  his  brother,  James  D. 
Ferguson,  who,  besides  some  claims  in  their  own  favor  against 
him,  were  endorsers  of  his  note  at  bank  for  $6,900,  or  there- 
abouts. He  was  pursued  by  another  party,  who  alleged  that 
he  was  a  member  of  a  towing  company,  and,  as  a  sto<^holder 
therein,  was  liable  for  their  debts,  by  virtue  of  the  statutes  of 
the  State.  This  membership  and  liability  Amos  S.  Ferguson 
appears  to  have  denied,  and  an  action  was  then  pending  by 
which  it  was  sought  to  charge  him.  The  debts  of  the  towing 
company  were  veiy  large,  amounting,  in  all,  to  upwards  of 
sixty  thousand  dollars. 

In  this  situation,  and  in  a  state  of  health  in  which  he  had 
been  advised  that  he  was  liable  at  any  moment  to  sudden 
death,  from  what  one  of  his  physicians  deemed  disease  of  the 
heart,  he  sent  for  his  said  brother  and  brother-in-law  to  come 
to  his  house,  for  a  consultation  regarding  his  afiairs.  He  de- 
clared his  wish  and  intention  to  apply  his  property  to  the  pay- 
ment of  his  debts.  The  proof  may  be  taken  to  show  that  he 
declared  his  purpose  to  apply  it  to  the  payment  of  his  indi- 
vidual debts,  and  especially  to  the  protection  of  them,  his 
principal  individual  creditors  and  endorsers,  to  the  exclusion 
of  alleged  liability  for  the  debts  of  the  towing  company,  for 
one  only  of  which  he  had  then  been,  or  was  ever  afterwards , 
prosecuted.  He  proposed  to  his  brother-in-law,  Bridenbacker, 
to  purchase  his  farm,  and  he  declined.  He  had  a  son,  then 
twenty-four  years  of  age,  who,  though  residing  with  his  par- 
ents, had  been,  for  several  years,  doing  business  on  his  own 
account,  buying  andNselling  cattle,  speculating  in  grain,  and 
raising  and  selling  tobacco,  and  therein  had  made  some 
money,  his  property  then  being  worth,  according  to  his  own 
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statement,  which  is  not  disproved,  fifteen  hundred  dollars.    As 
a  result  of  the  consultation,  it  is  proposed  to  sell  the  farm  to  this 
young  man.  To  this  Bridenbacker  and  James  D.  Ferguson  not 
only  make  no  objection,  but,  I  think,  the  preponderance  of 
the  evidence  is,  that  Bridenbacker  himself  proposed  it.    The 
value  of  the  farm  is  discussed,  and  seven  thousand  dollars  is 
agreed  upon,  both  Bridenbacker  and  James  D.  Ferguson  de- 
claring that  seven  thousand  dollars  is  an  outside  price  or  esti- 
mate.   The  son,  Charles,  consents  to  purchase,  provided  he 
can  be  allowed  time  within  which  to  make  the  payments ;  and 
he  is  assured  by  his  uncle  Bridenbacker,  and  in  the  presence, 
if  not  with  the  express  assent,  of  his  uncle  James,  that  he 
shall  have  all  the  time  necessary,  and  that  they  will  take  care 
of  the  note  held  by  the  bank,  which  they  had  endorsed. 
There  was  already  a  mortgage  upon  the  farm  of  three  thou- 
sand dollars,  and  the  balance,  four  thousand  dollars,  it  was 
agreed  should  be  appropriated  to  their  security  or  indemnity 
against  their  indorsement.    An   inventory  of  the  farming 
utensUs,  and  two  horses,  wagons,  harness,  sleighs,  an  interest 
in  two  canal  boats,  and  some  household  furniture,  not- exempt 
from  execution,  is  made  by  Bridenbacker,  and,  on  consulta- 
tion, and  after  careful  inquiry  into  the  actual  cost  of  the  arti- 
cles of  furniture,  an  appraisal  is  made  and  set  down  by  him, 
amounting  in  all  to  two  thousand  and  eighty-four  dollars, 
against  which  is  set  down  the  sum  of  four  hundred  dollars, 
(which,  it  was  agreed  between  the  father  and  son,  on  an  ex- 
amination of  their  accounts,  was  then  due  to  the  young  man), 
and  one  thousand  six  hundred  and  eighty-four  dollars  is  fixed 
as  the  sum  or  balance  to  be  paid  therefor.   ^Counsel  is  sent 
for,  a  deed  is  prepared  and  executed,  a  bill  of  sale  of  the  per- 
sonal property  is  drawn,  and  bonds  and  mortgages  for  the 
four  thousand  dollars,  payable  in  sums  of  one  thousand  dol- 
lars each,  at  one,  two,  three,  and  four  years,  with  intent  that 
the  latter  should  be  assigned  to  Bridenbacker,  or  to  him  and 
James  D.  Ferguson,  for  their  indemnity.    On  further  con- 
sultation, in  view  of  the  giving,  by  the  young  man,  of  his 
note  for  one  thousand  six  hundred  and  eighty-four  dollars. 
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payable  in  one  year,  with  interest,  Bridenbacker  agrees  to  re- 
ceive for  the  four  thousand  dollars,  four  notes,  each  for  one 
thousand  dollars,  payable  at  two,  three,  four,  and  five  years, 
with  interest  from  date,  reiterating  his  assurance  that  Charles, 
the  son  and  nephew,  shall  have  time  within  which  to  make 
the  payments ;  and  the  notes  are  made  and  delivered  to  Briden- 
backer, with  the  promise  of  Charles  to  give  him  a  mortgage 
on  the  farm,  if  he  requests  it,  and  Bridenbacker  carries  the 
notes  away.  .  All  this  appears  to  have  been  quite  satisfactory. 
Charles,  the  son,  takes  charge  of  the  farm,  and  improves  it, 
by  planting  a  hop  yard  of  three  acres,  and  by  some  ditching, 
and  makes  sale  of  portions  of  the  personal  property.  His 
father  sells  his  western  land,  and,  by  some  trade,  makes  a 
further  small  profit,  and,  by  the  contribution  of  Charles  there- 
to of  some  seven  hundred  and  fifty  dollars  or  nine  hundred 
dollars,  a  payment  of  one  thousand  five  hundred  dollars  is 
made  on  the  bank  note,  in  relief  of  Bridenbacker  and  James 
B.  Ferguson  to  that  extent.  Charles  pays  other  debts  of  his 
father,  until,  by  his  payments  on  his  father's  account,  the  note 
for  one  thousand  six  hundred  and  eighty-four  dollars  is  satis- 
fied. Meantime,  the  eldest  daughter  employs  herself  in 
teaching  music,  in  which  she  has  before  had  experience,  and 
earns  thereby  sufficient  for  her  own  clothing  and  expenses, 
lodging  at  home,  and  contributing  small  amounts  to  thie  sup- 
port of  the  family.  A  younger  brother  goes  to  TJtica,  finds 
employment,  and  supports  himself.  The  mother  keeps  the 
house,  as  theretofore,  and  the  invalid  &ther  and  the  remain- 
ing child,  a  young  daughter,  reside  with  Charles,  making  up 
the  family. 

After  a  time,  and  in  or  about  June,  1867,  Bridenbacker 
desiring  security  for  the  $4,000,  Charles  executes  and  delivers 
to  him  a  mortgage  on  the  farm,  to  secure  their  payment.  In 
August,  1868,  the  first  mortgage  upon  the  farm,  which,  on 
the  purchase,  Charles  had  assumed  to  pay,  is  called  in,  and 
Charles  negotiates  a  loan  of  $3,000,  gives  his  own  obligation, 
secured  by  mortgage  on  the  farm  and  by  other  collaterals, 
and  takes  up  the  first  mortgage,  thus  making  his  mortgage  to 
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Bridenbacker  a  first  mortgage  upon  the  farm.  In  all  tluB, 
everything  appears  to  have  been  done  beneficially  to  Briden- 
backer and  James  D.  Ferguson,  agreeably  to  their  wishes  and 
assent,  and  to  their  entire  satisfaction.  Tme,  it  is  testified 
that  James  D.  Ferguson  stated,  at  the  time,  that  the  price  to 
be  paid  wonld  not  be  sufficient  to  pay  and  protect  him  and 
Bridenbacker  to  the  full  extent  of  their  liabilities,  but  he  did 
not  then  suggest  or  intimate  that  the  price  Oharles  agreed  to 
pay  was  not  the  full  value  of  the  property.  But,  in  January, 
1868,  their  brother,  Amos  S.  Ferguson,  had  made  applica- 
tion to  the  District  Court,  and  was  adjudged  thereupon  a 
bankrupt;  and,  at  some  time  thereafter,  Bridenbacker  and 
James  D.  began  to  manifest  unfriendliness,  in  view  of  the 
losses  they  were  likely  to  sustain,  and  to  threaten  Charles, 
that,  if  he  did  not  pay  his  father's  indebtedness  to  them,  they 
would  break  up  the  sale  made  to  him.  Their  testimony  in 
this  suit  indicates  the  ground  upon  which  they  intended  to 
assail  it,  namely,  that  the  sale  was  a  sheer  fraud,  a  cover  of 
their  brother  Amos'  property,  made  to  cheat  his  creditors,  and 
accompanied  by  an  assurance  by  both  Amos  and  Charles  that 
they  should  be  paid  or  protected,  notwithstanding  the  sale 
and  conveyance.  I  do  not,  as  will  be  presently  stated,  think 
such  fraud  is  established,  but,  taking  the  claim  as  made,  the 
practical  result  is,  that  these  uncles,  having  aided  by  their 
counsels  in  seducing  the  young  man  into  the  transaction,  hav- 
ing thereby  secured  to  themselves  his  personal  obligations  to 
the  amount  of  four  thousand  dollars,  secured  amply  by  a  first 
mortgage  on  the  farm,  having  led  him  to  make  payments  to 
an  amount  in  all  more  than  he  was  worth  when  he  made  the 
purchase,  of  which  they  have  largely  shared  the  benefit,  to 
employ  his  time  and  industry  upon  the  premises,  to  some  ex- 
tent improving  the  same,  and  to  involve  himself  in  further 
personal  responsibility  for  the  three  thousand  dollars  with 
which  he  paid  off  the  prior  mortgage  and  made  their  four 
thousand  dollars  unquestionably  secure,  after  nearly  three 
years  have  elapsed,  threaten,  with  all  the  fruits  of  the  trans- 
action still  in  their  possession  and  enjoyment,  to  set  up  this 
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charge  of  fraud,  conceived  and  carried  into  execution  as  the 
result  of  their  consultation  and  co-operation,  in  the  hope  of 
reaping,  from  the  setting  aside  of  the  fraudulent  sale,  an  ad- 
ditional benefit ;  and  the  principal  allegations  of  fact  urged  in 
corroboration  of  this  story  are,  first,  that  the  price  agreed 
upon,  with  their  approval,  at  the  time  of  the  sale,  $7,000,  was 
inadequate,  and,  second,  that  Charles,  the  son,  did  not,  on  re- 
ceiving his  deed,  turn  his  invalid  father,  his  mother,  and  his 
helpless  little  sister  into  the  highway,  to  shift  for  themselves. 

It  can  hardly  be  necessary  to  say,  that  if  they,  John  W. 
Bridenbacker  and  James  D.  Ferguson,  had,  as  creditors,  come 
into  a  Court  of  equity,  to  set  up  their  claim,  under  circum- 
stances such  as  these,  the  Court  would  receive  them  with 
small  favor.  Of  that  they  were,  no  doubt,  fiiUy  conscious, 
and  they  have  sought  an  ingenious,  though  indirect,  mode  of 
accomplishing  the  result,  through  the  assignee  in  bankruptcy 
of  the  estate  of  their  brother  Amos,  who  is,  in  form  and  in 
law,  trustee  for  all  of  his  creditors.  In  fact,  they  are  the  only 
persons  who  have  proved  debts  against  that  estate,  and  they 
will,  if  no  other  creditors  appear,  enjoy  all  the  benefit  of  any 
recovery  by  the  assignee.  They  seek  the  assignee,  they  as- 
sume the  burthen  of  the  litigation,  they  give  him  their  obliga- 
tion for  his  indemnity  against  costs,  and  this  suit  is  the  result, 
and  they  are  their  own  anxious,  willing  witnesses,  and  vigi- 
lant, active  promoters  of  the  prosecution,  devoting,  further, 
their  time  and  industry  to  the  procurement  pf  evidence ;  and, 
though  it  is  not  specifically  proved,  there  is  ground  for  infer- 
ring, that  counsel  are  employed  by  them,  to  set  aside  the 
transaction,  have  the  sale  and  conveyance  declared  void,  com- 
pel the  defendant  Charles  to  give  up  the  &rm,  and  account  for 
and  pay  over  all  the  property  and  the  proceeds  of  sales,  and 
that,  without  allowance  for  what  he  has  paid,  or  protection 
against  the  obligations  which  he  has  assumed. 

It  is  insisted  by  the  counsel  for  the  plaintiff,  the  assignee 
in  bankruptcy,  that  the  circumstances  above  alluded  to,  how- 
ever clear  it  may  be  that  Bridenbacker  and  James  D.  Fergu- 
son were,  upon  their  own  evidence,  parties  to  the  transaction. 
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do  not  bar  him^  as  assignee  for  the  benefit  of  all  creditors  who 
either  have  or  may  hereafter  prove  their  debts ;  and  that  the 
misconduct,  or  even  fraud,  of  some  of  the  creditors  of  a  bank- 
rupt, is  no  hindrance  to  his  proceeding  to  recover  all  that,  in 
law  or  in  equity,  he,  as  assignee,  is  entitled  to  recover,  as  part 
of  the  estate  in  which  creditors  are  entitled  to  share.  There 
is  no  occasion  here  to  controvert  or  deny  that  proposition.  It 
is  sufficient  to  say,  that  the  relation  which  Bridenbacker  and 
James  D.  Ferguson  bear  to  the  transactions  in  question,  and 
their  conduct  herein,  impairs  confidence  in  their  testimony, 
and  it  is  chiefly  upon  that  testimony,  contradicted  in  all  im- 
portant particulars,  that  the  claim  that  there  was  an  actual  in- 
tent to  defraud  creditors,  rests ;  and,  in  view  of  that  conduct, 
and  of  the  very  large  contradiction  by  numerous  witnesses 
who  testify  on  the  subject  of  inadequacy  of  price,  it  is  not 
unreasonable  to  say,  that  the  testimony  of  these  witnesses 
falls  under  liability  to  large  qualification,  in  the  estimate  the 
Court  should  place  upon  its  weight  in  this  controversy. 

It  is  in  this  view  that  I  have  deemed  it  relevant  to  con- 
sider the  history  of  the  transaction,  the  share  the  chief  wit- 
nesses and  sole  creditors  who  have  proved  their  debts  have 
had  therein,  and  their  actual  relation  to  the  litigation  itself, 
carried  on  at  their  cost  and  risk,  and  for  their  benefit,  while 
they  are  themselves  in  the  possession  and  enjoyment  of  the 
fruits  of  what  they,  after  nearly  three  years  of  acquiescence 
and  enjoyment,  claim  to  have  been  a  fraud. .  I  am  aware  that, 
in  the  narrative  I  have  given,  I  have  not  alluded,  in  detail,  to 
the  evidence,  nor  noticed  many  particulars  relied  upon  by  the 
plaintiff's  counsel.  But  they  have  not  escaped  my  attention, 
and  I  have  contented  myself  with  giving  the  results  of  a  con- 
sideration of  all  the  testimony  and  of  the  degree  of  credit  to 
which  I  deem  it  entitled. 

Subject  to  these  observations,  I  must  dispose  of  the  case 
as  it  is,  in  form  and  legal  effect — ^an  endeavor  by  an  assignee 
in  bankruptcy  to  set  aside  a  conveyance  of  property  made  by. 
the  bankrupt,  declare  it  void,  and  compel  a  delivery  of  the 
property  and  the  proceeds  of  all  that  has  been  sold,  to  the 


JUNE,  1871.  496 


Cookingham  v.  FergosoD. 


plaintiff.    Viewing  the  case  solely  in  that  aspect,  my  conclu- 
sions may  be  briefly  stated. 

1st.  It  was  not  suggested  on  the  argument,  but  it  is  by  no 
means  clear,  that  the  decree  prayed  for  could  be  granted  in  a 
suit  to  which  the  holders  of  mortgages  upon  the  farm,  made 
by  the  defendant  Charles  A.  Ferguson,  subsequently  to  the 
conveyance  to  him,  are  not  parties.    Surely,  the  mortgage  to 
Bridenbacker,  upon  the  proofs  in  the  case,  must,  if  the  sale 
were  declared  fraudulent  and  void,  fall  with  the  conveyaDce. 
It  was  taken  with  full  knowledge  of  all  the  facts,  if  any  there 
be,  which  invalidate  the  sale ;  and,  as  to  the  other  mortgage, 
it  is  diflicult  to  see  how  the  presence  of  the  holder  can  be  dis- 
pensed with,  when  the  foundation  of  his  title  is  attacked  and 
sought  to  be  wholly  defeated.     The  bill  does  not  recognize 
its  existence,  nor  does  it  seek  to  recover  the  equity  of  redemp- 
tion, leaving  that  mortgage* a  subsisting  lien.     Observations 
pertinent  to  this  subject,  and  to  the  duty  of  the  Court  to  take 
the  objection,  though  not  raised  by  the  defendants,  may  be 
found  in  the  decision  of  this  Court  in  The  Florence  Sewing 
Maehme  Co.  v.  The  Singer  Manufacturmg  Co.y  {ante^  p.  US,)* 
and  in  cases  there  referred  to,  {JUaUow  v.  Hinde^  12  Wheat.y 
193 ;  Elmendorf^.  Taylor^  10  /rf.,  162 ;  Covron  v.  MiUaudon^ 
19  Hovo.,  113, 116  ;  Shidda  v.  Barrow^  17  /rf.,  130  ;  Greene 
V.  Sissonj  2  C'urtif?  C.  C.  11.^171;  and  other  cases.)    It  is, 
however,  unnecessary  to  consider  this  point,  or,  in  this  case, 
to  express  an  opinion  upon  it. 

2d.  It  is  unnecessary,  in  the  view  I  take  of  the  proofs,  to 
inquire  whether  the  assignee  in  bankrnptcy  can  assail  a  con- 
veyance made  by  the  bankrupt  two  years  or  thereabouts  be- 
fore the  petition  whereon  he  was  adjudged  bankrupt  was  filed, 
or  whether  the  limitations  prescribed  in  the  thirty-fifth  and 
thirty-ninth  sections  of  the  bankrupt  law,  apply  to  all  con- 
veyances which  the  bankrupt  himself  could  not  impeach  as 
fraudulent  against  creditors.  I  am,  however,  not  willing  to 
give  any  assent  to  the  argument,  that  the  assignee  is,  in  such 
sense,  the  representative  of  the  bankrupt,  that  he  cannot 
attack  and  set  aside  a  conveyance  on  the  mere  ground  that 
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the  bankrupt  himself  is  boond  bj  it.  If,  in  another  case,  it 
should  be  material,  that  question  will  receive  the  considera- 
tion it  deserves. 

3d.  The  transaction  between  the  defendants  is  assailed 
upon  the  ground  of  fraud,  and  three  sources  of  evidence  of 
fraud  are  relied  upon  bj  the  plaintiff,  namely :  (1.)  Testi- 
mony claimed  to  warrant  the  inference  of  actually  expressed 
intent,  at  the  time  of  the  conveyance,  to  cover  the  property, 
by  a  sham  sale,  to  be  held  by  the  defendant  Charles  in  form, 
but  in  fact  for  the  benefit  of  his  fSEither,  in  order  that  the 
same  might  be  kept  from  his  creditors;  (2.)  Testimony 
claimed  to  corroborate  the  other,  by  showing  that  the  price 
was  greatly  inadequate ;  and,  finally,  (3.)  Testimony  claimed 
to  show  continued  use  and  possession  of  the  property  by  the 
bankrupt,  after  the  sale. 

(1.)  Some  reasons  for  deemiifg  the  proof  to  fail  in  estab- 
lishing an  expressed  intention  to  defraud  creditors  may  be 
inferred  from  the  narrative  I  have  above  given.  But,  even 
taking  the  testimony  of  Bridenbacker  and  James  D.  Fergu- 
son, the  plaintiff's  chief  witnesses  to  this  precise  point,  it  &ils 
to  establish  it ;  and,  for  reasons  already  suggested,  I  should 
deem  it  overborne  by  the  testimony  in  behalf  of  the  defend- 
ants, if  it  were  more  specific.  All  that  can  justly  be  claimed, 
on  this  portion  of  the  proofs,  is,  that  Amos  S.  Ferguson 
intended  to  give  a  preference  to  his  individual  creditors,  and 
especially  to  Bridenbacker  and  his  brother  James,  over  per- 
sons who  might  charge  him  with  liability  for  the  debts  of  the 
towing  company,  and  that  the  sale  to  Charles  was  made  for 
that  purpose,  and  with  intent  to  appropriate  all  the  property 
of  the  bankrupt  to  such  individual  debts.  If  this  transaction 
had  taken  place  within  four  months  of  the  filing  of  the  peti- 
tion upon  which  Amos  S.  Ferguson  was  adjudged  a  bankrupt, 
it  would  have  fallen  under  the  condemnation  contained  in  the 
thirty-fifth  section  of  the  bankrupt  law.  But,  unless  fraud- 
ulent upon  other  grounds  than  because  it  was  made  for  that 
purpose  and  with  that  intent,  the  assignee  cannot  impeach  it 
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or  recover.  This  subject  has  been  discussed  in  Collins  y. 
Gray  J  (antdy  p.  483.) 

(2.)  In  respect  to  the  alleged  inadequacy  of  price,  the  tes- 
timony is  greatly  conflicting.  But  the  opinions  expressed  by 
'Bridenbacker  and  James  D.  Ferguson,  as  witnesses,  is  im- 
peached by  their  own  account  of  the  transaction.  If  the  farm 
was,  in  fact,  deemed  of  greater  value,  at  the  time,  than  the 
price  Charles  agreed  to  pay,  there  was  no  motive  for  the  un- 
dervaluation. It  would  have  been  easy,  and  according  to 
what  they  say  was  understood  should  be  done,  to  have  Charles 
give  notes  for  the  full  amount  due  to  them,  or  for  which  they 
were  liable,  and  so  carry  into  effect  what  they  say  was  actually 
agreed,  and,  at  the  same  time,  avoid  the  appearance  of  eviL 
Besides,  they  stood  by,  assenting  to  the  transaction,  without  a 
suggestion  that  the  price  Was  not  the  full  value  of  the  fann, 
subject  to  the  inchoate  right  of  dower,  or  that  the  personal 
property  was  worth  more  than  the  appraisal  then  made,  and, 
in  part  at  least,  made  by  Bridenbacker  himself. 

Again,  more  than  twenty  apparently  disinterested  wit- 
nesses testify  to  its  value,  whose  estimate  shows  that  $7,000, 
subject  to  that  right  of  dower,  was  all  or  more  than  the  farm 
was  worth;  and,  an  estimate  founded  on  the  value  of  that 
right  of  dower,  if  Amos  S.  Ferguson  had  then  died,  and 
treating  the  annual  value  as  equal  to  the  legal  interest,  will 
show,  that,  allowing  $7,000  for  the  farm  was,  according  to 
modem  approved  annuity  tables,  equivalent  to  an  aggregate 
valuation  of  the  farm  at  over  $9,400.  No  one  of  these  wit- 
nesses estimates  the  value  as  greater,  subject  to  the  right  of 
dower,  than  Charles  agreed  to  pay. 

Bridenbacker  and  James  D.  Ferguson,  as  witnesses  herein, 
and  eleven  witnesses  whom  they  have  produced,  and  who 
swear  almost  in  their  words,  estimate  the  gross  value  of  the 
farm  at  twelve  thousand  dollars,  a  price  plainly  speculative, 
and  based  upon  a  supposed  practicability  of  selling  the  land, 
or  parts  of  it,  for  building  lots,  without  showing  that  there  is 
any  demand  for  such  building  lots  at  that  distance  from  the 
city-  of  Utica,   and  notwithstanding   there  are  veiy  many 
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&nn8  nearer  to  the  city,  recently  sold  at  mnch  less  prices  than 
even  the  estimates  of  the  defendants'  witnesses.  .If  it  were 
conceded  that  the  industry  and  zeal  of  Bridenbacker  and  Fer> 
gnson  had  succeeded  in  finding  persons  who  will  say  that 
the  land  is  worth  more  than  was  paid  for  it,  or  that  they 
would  give  more,  this  is  by  no  means  conclusive.  This  is  no 
uncommon  state  of-  things.  What  is  more  frequent,  after  a 
sale  of  valuable  property,  than  the  finding  of  some  prepared 
to  say  they  would  have  given  more  ?  Looking  at  the  circum- 
stances already  alluded  to,  and  the  very  large  contradiction  of 
those  who  give  the  larger  estimates,  I  am  constrained  to  say, 
that  there  was  no  such  inadequacy  of  price  as  warrants  the 
inference  of  fi*aud  in  the  sale. 

(3.)  As  to  the  continued  residence  of  Amos  S.  Ferguson 
with  his  son.  The  proof  satisfactorily  shows  he  was  an  in- 
valid, and  that  Charles  did,  in  fact,  take  charge  of  the  fium 
and  direct  its  cultivation,  hiring  and  paying  the  laborers,  and 
providing  for  the  support  of  the  family,  aided,  no  doubt,  by 
such  assistance  as  his  father  was  able  to  render,  and,  to  some 
small  degree,  by  contributions  of  his  sister,  from  her  earnings. 
This  is  in  perfect  consistency  with  good  faith  and  honesty  in 
the  transaction,  and,  coupled  with  the  positive  testimony  of 
both  Charles  and  his  father,  to  the  absence  of  any  fraudulent 
design,  the  relations  of  the  son  to  such  a  father,  and  the  son's 
obvious  need  of  his  mother's  assistance,  at  least,  in  keeping 
the  house,  repels  any  presumption  or  inference  arising  from 
the  father's  continued  residence  and  occasional  assistance  on 
the  farm.  I  am  disposed  to  judge  much  more  favorably  of 
the  reasonable,  just  and  fair  intent  oi  the  defendant  Charles, 
from  what  he  did  in  this  respect,  than  I  should  be  if  he  had 
turned  his  father  and  mother  out  of  the  house. 

My  conclusion  hereupon  is,  that  the  bill  of  complaint 
should  be  dismissed,  with  costs. 

WiUiam  Keman^  Jr.,,  for  the  plaintiff. 

E.  J.  Richardson^  for  the  defendants. 
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•Under  the  rale  which  requires  a  vessel  propelled  by  steam  to  keep  out  of  the 
way  of  a  sailing  Tessel,  the  mere  proof  that  the  former  collided  with  the 
latter,  nnaccompanied  by  circumstances  ekoneratiog  her,  raises  a  presump- 
tion of  fault  in  the  former,  which  she  must  OTercome  or  be  condemned. 

In  this  case,  which  was  one  of  a  collision  between  a  steamer  and  a  schooner,  it 
was  found  that  the  schooner  changed  her  course  and  thwarted  prudent  and 
proper  movements  which  the  steamer,  on  seeing  her,  had  made,  to  avoid  her, 
and  that  the  schooner  was  in  fiiult  and  the  steamer  was  not  in  fault 

When  a  steamer  sees  the  green  light  of  another  vessel  directly  ahead,  it  is 
nearly  certain,  that,  if  both  keep  their  courses,  there  can  be  no  oolUsion; 
and,  in  such  case,  starboarding  by  the  steamer,  out  of  abundant  caution, 
though  unnecessary,  is  not  reprehensible. 

Vessels  approaching  each  other,  and  seeing  the  lights  of  each  other,  not  only 
have  a  right,  but  are  bound,  to  assume  that  the  lights  seen  are  properly  set 
and  screened. 

The  location  of  the  lights  of  the  schooner,  not  approved. 

(Before  Woodrutp,  J.,  Northern  District  of  New  York,  June  20th,  1871.) 

WooDBUFF,  J.  At  about  9  o'clock  in  the  evening  of  the 
29th  of  November,  1869,  the  schooner  Fremont,  of  which  the 
libellant  was  master  and  owner,  was  on  her  voyage  up  lake 
Erie,  boimd  for  Sandusky,  Her  course,  by  her  compass,  was 
south-west  by  west  half  west,  with  a  six  knot  breeze  from 
south  or  between  south  and  south  by  east.  It  appears  by 
the  testimony,  that  she  made  some  lee  way,  so  that  her  move- 
ment in  the  water  was  somewhat  more  westerly  than  the 
line  of  her  keel ;  and  her  speed  was  five  or  six  miles  an  hour. 
At  the  same  time,  the  steam  propeller  Wenona,  from  Chi- 
cago, bound  for  Buffalo,  was  coming  down  the  lake,  on  a 
course,  by  her  compass,  east  three  quarters  north,  but  the 
testimony  is,  that  her  compass  varied,  and  that  her  true 
course  was  east  by  north  half  north,  if  it  be  assumed  that 
she  made  no  lee  way ;  and  her  speed  was  about  ten  miles  an 
hour.  The  two  vessels  came  into  collision,  the  schooner  was 
sunk,  the  libel  herein  was  filed  by  her  master  and  owner, 
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and,  in  the  District  Court,  he  had  a  decree  for  the  value  of 
the  schooner,  her  cargo,  &c.,  from  which  the  owners  of  the 
"Wenona  have  appealed  to  this  Court. 

The  theories  of  the  respective  parties  touching  the  manner 
and  caiiBe  of  the  collision  are  in  utter  conflict,  aud  the  testi- 
mony of  the  witnesses,  on  some  material  points,  cannot  be* 
reconciled.  If  full  credence  were  to  be  given  to  all  that  is 
averred  in  the  libel,  and  to  what  is  testified  by  the  witnesses 
for  the  libellant,  it  would  seem  that  the  schooner  was  in  no 
fault ;  and  yet  their  account  of  the  transaction  is  so  incred- 
ible, that,  when  met  by  the  testimony  for  the  claimants,  the 
learned  and  experienced  Judge  of  the  District  Court,  as  is 
manifest  from  his  opinion  herein,  was  constrained  to  reject 
the  theory  of  the  libel,  and,  to  a  large  extent,  that  of  the 
libellant's  witnesses. 

Under  the  rule  which  requires  a  vessel  propelled  by  steam 
to  keep  out  of  the  way  of  a  sailing  vessel,  the  mere  proof  that 
she  collided  with  the  latter,  unaccompanied  by  circumstances 
exonerating  her,  raises  a  presumption  of  fault  in  the  former, 
which  she  must  overcome  or  be  condemned.  In  this  case, 
the  claimants  have  assumed  the  burthen  of  discharging  them- 
selves, by  showing  that  the  Wenona  did  make  proper  eflFort, 
in  the  exercise  of  sound  judgment  and  good  seamanship,  and 
that  such  effort  was  defeated  by  a  change  in  the  course  of  the 
schooner,  in  violation  of  the  rule,  which,  while  it  imposed  on 
the  propeller  the  duty  of  keeping  out  of  the  way,  with  no 
less  stringency  required  the  schooner  to  keep  her  course,  in 
order  that  the  efforts  of  the  propeller  might  not  be  defeated. 
This  change  of  course  the  witnesses  for  the  libellant  deny ; 
and  their  theory  and  statement  of  the  manner  in  which  the 
collision  was  caused  by  the  propeller,  is  framed  to  account  for 
the  fact  of  collision  consistently  with  the  absence  of  such 
change. 

Before  bringing  the  testimony  on  either  side  to  the  test 
of  credibility  on  this  great  point  of  difference,  and,  especially, 
before  inquiring  whether  the  propeller  did,  in  fact,  what  it 
was  her  duty  to  do,  it  is  of  prime  importance  to  ascertain  the 
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position  and  relation  of  each  vessel  to  the  other,  when  each 
was  first  sighted.  This,  I  think,  can  be  done  by  reference  to 
facts  that  are  not  in  dispute.  When  the  propeller  was  first 
seen  from  the  schooner,  the  mate  of  the  schooner  displayed  a 
torch-light,  which  flashed  for  a  very  few  seconds,  and,  very 
soon  after,  was  re-lighted,  and  again  displayed  for  other  few 
seconds.  The  night  was  rainy,  and  a  slight  haze  was  above 
the  water,  so  that  this  first  flash  light  could  be  seen  from 
the  propeller  before  the  colored  lights  of  the  schooner  were 
visible.  The  light  of  the  propeller  first  seen  from  the 
schooner  was  her  white  mast-head  light,  that  also  being 
visible  before  the  colored  lights  of  the  propeller  conld  be 
seen.  The  course  of  the  schooner  being  south-west  by  west 
half  west,  (her  actual  motion  in  the  water,  by  reason  of  leeway, 
being  a  little  more  westerly,)  and  that  of  the  propeller  east  by 
north  half  north,  their  courses,  by  mathematical  certainty, 
crossed  each  other  at  some  point  on  the  lake ;  and  it  is  mate- 
rial to  know  where,  in  relation  to  these  vessels.  When  the 
white  mast  head  light  of  the  propeller  was  first  seen  from  the 
schooner,  it  bore  a  little  on  her  starboard  bow.  The  libel 
states  it  as  nearly  ahead.  Her  witnesses,  however,  state  it  as 
on  her  starboard  or  lee  bow.  The  acts  of  these  witnesses  at 
the  time  prove  that  the  propeller  was  seen  to  their  starboard, 
for  they  exhibited  their  flash-light  from  and  on  their  star- 
board side,  aft,  to  signal  to  the  propeller  their  presence.  That 
side  was  the  proper  place  for  the  exhibition  of  a  torch-light 
to  a  vessel  which  was  seen  to  starboard,  and  would  not  have 
been  chosen  for  the  exhibition  of  a  light  to  a  vessel  seen  to 
port.  The  libellant's  witnesses  from  the  schooner,  who  first 
saw  the  propeller's  white  light,  are  confirmed  by  their  own 
impulsive  contemporaneous  acts,  and,  upon  their  testimony, 
I  should  regard  the  fact  as  established.  It  is,  moreover,  indi- 
rectly confirmed  by  the  testimony  of  the  witnesses  from  the 
propeller,  in  their  observations  upon  the  movements  of  the 
schooner.  On  the  other  hand,  the  flash-light  of  the  schooner 
was  first  seen  one-half  point  on  the  port  bow  of  the  propeller. 
To  this  the  testimony  of  those  on  the  propeller  is  uniform ; 
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and  there  is  nothing  in  the  testimony  of  the  libellant's  wit- 
nesses which  conflicts  with  it,  but,  as  I  think,  it  confirms  it 
From  this  it  follows,  without  possibility  of  mistake,  that  the 
courses  of  the  two  vessels  crossed  each  other  at  some  point 
between  the  two.  The  vessels,  on  their  respective  courses, 
cannot  be  placed  on  the  lake  so  as  to  be  seen  in  the  manner 
stated,  unless  those  courses  so  crossed ;  for,  if  the  schooner  had 
passed  the  point  of  intersection,  her  flash-light  must  have  been 
seen  over  the  propeller's  starboard  bow,  and,  if  the  propeller 
had  passed  the  point  of  intersection,  her  mast-head  light  must 
have  been  seen  on  the  schooner's  port  bow.  They  were, 
therefore,  at  that  time,  approaching  each  other  on  conveiging 
lines^  varying,  however,  from  a  parallel,  less  than  one  point, 
the  propeller  being  to  the  starboard  or  leeward  of  the  course 
of  the  schooner.  They  were  about  one  and  a  half,  or,  possi- 
bly, two  miles  distant  from  each  other.  I  think  the  proof 
shows  the  former  distance  most  conformable  to  all  the  other 
facts.  Next,  the  testimony  of  the  witnesses  from  the  propel- 
ler is  uniform,  that,  shortly  after  the  first  flash-light  of  the 
schooner  was  seen,  and  before  there  was  any  change  of  course 
by  either  vessel,  the  green  light  of  the  schooner  became  visi- 
ble. Some  of  the  witnesses  state  that  it  bore  slightly  on  the 
port  bow.  The  master  states  his  observation  of  it  as  directly 
ahead.  Whether  it  was  discerned  through  the  haze  a  moment 
sooner  by  some  than  others,  it  is  manifest  that  the  schooner 
had  then  reached,  or  was  on  the  verge  of  reaching,  the  point 
of  intersection.  The  testimony  of  the  mate  and  wheelsman  of 
the  schooner  confirms  this.  The  first  fiash-light  was  shown 
when  the  propeller  bore  on  their  starboard  bow.  After 
this  flash-light,  the  colored  lights  of  the  propeller  came 
into  view.  The  schooner  having  reached  the  point  of  inter- 
section, this  would  be  true,  and,  as  the  green  light  is  said  to 
be  visible  a  little  further  than  the  red,  an  instant  would  still 
elapse,  when  all  three  of  the  propeller's  lights  would  be  visi- 
ble from  the  schooner,  and  the  green  light  only  of  the 
schooner  be  visible  from  the  propeller.  This,  I  think,  ex- 
hibits the  position,  and  relative  bearing,  and  actual  relation, 
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of  the  two  veBselB,  before  there  is  any  ground  to  claim  that 
either  changed  her  course. 

The  propeller  bore  a  little  on  the  starboard  bow  of  the 
ischooner,  exhibiting  to  her  all  her  lights.  The  schooner  bore 
directly  ahead  of  the  propeller,  (being  at  the  point  of  inter- 
section of  the  two  courses,)  exhibiting  to  the  propeller  her 
green  light,  and  having,  also,  by  closing  in  upon  the  port 
bow  of  the  propeller,  further  shown,  by  her  actual  motion, 
that,  though  bearing  ahead,  she  was  crossing  the  propeller's 
bows. 

The  theory  of  the  libellant  is,  that  the  schooner  kept  her 
course,  but  that  the  propeller  passed  to  the  port,  or  windward, 
side  of  the  schooner,  opening  on  her  port  bow,  according  to 
the  testimony  of  her  wheelsman,  three  to  four  points,  and 
perhaps  more ;  of  her  cook,  four  points ;  of  her  second  mate, 
two  points ;  of  her  master,  two  and  a  half  points ;  and  of  her 
lookout,  one  and  a  half  points ;  and  then  bore  down  directly 
for  the  schooner,  with  all  her  lights  in  ftill  view ;  and  that, 
At  the  instant  before  the  collision,  and  when  but  a  few  feet 
distant,  the  collision  appearing  inevitable,  the  master,  to  ease 
the  blow,  gave  an  order  ^^hard  a-port,"  but,  before  the 
schooner  had  time  to  swing  more  than  a  point,  or  a  point  and 
a  half,  at  most,  the  propeller  struck  the  bow  of  the  schooner, 
imgling  forward,  at  less  than  a  right  angle  between  the  stems, 
and  broke  in  the  schooner,  shoving  her  around,  as  is  testified, 
and,  at  that  moment,  the  schooner's  sails  gybed  over  to  the 
other,  that  is,  the  larboard  side.  The  testimony  of  the  master 
is,  that  the  main  boom  went  over« 

The  case  of  the  libellant,  as  testified  to,  makes  this  the 
explanation  of  the  occurrence,  and  imputes  this  conduct  to 
the  propeller,  as  the  fault  on  her  part  and  the  cause  of  the 
collision  :  The  libellant  himself,  the  master,  declares,  that 
the  propeller  appeared  to  be  steering  wild,  and  adds,  ^'I 
mean,  by  getting  to  leeward,  and  then  trying  to  cross  to  wind- 
ward, crossing  my  bows  twice,  and,  the  second  time,  striking 
my  vessel."  The  lookout,  "  They  seemed  to  be  gaining  a  little 
to  windward    *    *    then  seemed  to  be  coming  down  on  to 
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118."  The  mate,  "  She  appeared  to  haul  to  the  windward  of 
of  us"  *  *  then  he  seemed  to  starboard  his  wheel,  so  as 
to  shut  in  his  red  light,  and  opened  his  green  light  the  second 
time,  and,  almost  immediately  after,  we  collided  " ;  after  the 
second  torch  went  out,  "  she  got  on  our  port  bow ;  she  must 
have  put  her  wheel  a-port ;  she  must  have  done  it  to  get  to 
windward  of  us  *  *  then  she  must  have  put  her 
wheel  a-starboard,  to  cross  our  bows."  The  wheelsman, 
"  I  could  see  her  three  lights,  before  she  put  off  to  wind- 
ward ;  then  she  put  off  to  windward  sudden,  and  she 
got  off  to  windward  three  or  four  points,  and  perhaps 
more  *  *  when  she  went  to  windward,  she  went  sudden, 
and  then  she  came  sudden  back."  The  cook,  "  When  I  saw 
the  three  lights,  they  were  about  four  points  to  windward, 
bearing  down  on  us."  Apart  from  the  contradiction  of  this 
supposed  impeachment  of  the  conduct  of  the  propeller,  there 
are  several  grounds  for  discrediting  it.  It  is  intrinsically 
,  improbable,  and,  in  a  conflict  of  theories,  or  of  testimony, 
improbability  is  of  some  importance.  It  represents  the  pro- 
peller as  having  gone  suddenly  off  her  course,  to  the  wind- 
ward of  the  schooner,  and,  after  passing  so  far  as  not  only  to 
have  crossed  the  bows  of  the  schooner,  but  far  beyond  any 
appearance  of  danger  of  collision,  to  have,  without  conceiv- 
able motive,  changed  her  course  in  a  direction  pointing  not 
from  but  towards  the  schooner,  and  run  directly  for  her  till 
they  struck.  I  shall  have  occasion  to  suggest  hereafter,  that 
most  of  the  appearances  which  lie  at  the  foundation  of  this 
testimony  would  be  produced  by  a  change  in  the  course  of  the 
schooner ;  but,  that  the  propeller  was,  in  fact,  guilty  of  the 
movements  thus  testified  to,  is  to  impute  incredible  folly,  not 
to  say  insanity,  to  those  who  managed  her,  which  passes  belief. 
And,  in  view  of  the  allegation  that  the  schooner  did  not  at  any 
time,  even  to  the  actual  collision,  change,  under  the  order 
"  hard  a-port,"  more  than  one  point,  or  a  point  and  a  half,  or, 
as  one  witness  states  it,  ^^half  a  point,"  this  alleged  manoeuvre 
of  the  propeller  grows  still  more  incredible.  For,  if  the 
schooner  did  not  change  till  the  instant  of  collision,  she  stood 
heading  south-west  by  west  half  west,  and  a  change  of  one 
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and  a  half  points  would  bring  her  only  to  west  by  sonth.  The 
blow  was  angling  forward,  making  an  acnte  angle  between  the 
stems,  which  one  or  more  of  the  witnesses  thinks  forty-five 
degrees.  To  accomplish  this,  the  propeller,  on  this  theory  of 
the  libellant's  witnesses,  after  passing  the  schooner  to  wind- 
ward, mnst  have  come  back,  and,  at  the  moment  of  the  blow, 
have  been  headed  north-west  by  west.  Let  any  one  place  the 
vessels  on  a  diagram,  and  suppose  the  propeller  performing 
this  achievement,  and  its  utter  incredibility  will  be  manifest, 
unless  a  motiveless  and  wilful  purpose  to  run  down  the 
schooner  existed ;  or,  if  the  angle  of  their  stems  was  more 
than  forty-five  degrees,  say,  nearly  a  right  angle,  say,  six 
points,  still  this  requires  that  the  propeller  should  have  changed 
to  north-west  by  north,  in  pursuit  of  the  schooner.  And,  once 
more,  as  bearing  on  the  question  whether  these  were  the  ma- 
noeuvres of  the  propeller,  or  were  appearances  created  by  a 
change  in  the  course  of  the  schooner,  taking  the  time  of  the 
occurrence  most  favorably  for  the  libellant,  on  receiving  the 
blow,  the  schooner's  sails  gybed,  her  main  boom  went  over. 
Now,  the  witnesses  for  the  libellant  say  the  wind  was  south, 
and  the  schooner  would  lie  within  four  points  of  the  windy 
but,  that  she  might  have  ^^  a  good  full,"  she  was  eased  off 
half  a  point ;  and  this  is  in  precise  accordance  with  their  tes- 
timony, that  her  course  was  south-west  by  west  half  west. 
Her  main  boom  and  her  sails,  therefore,  were  within  half  a 
point  of  being  as  close  hauled  as  she  could  lie  to  the  wind, 
and  they  were,  off  the  starboard  quarter.  As  above  stated,  at 
the  moment  of  the  blow,  her  witnesses  state  that  she  had  not 
fallen  off  more  than  one  or  one  and  a  half  points,  which  would 
have  changed  her  course  only  to  west  by  south.  Now,  it  is 
clear,  that,  before  the  wind  could  strike  in  upon  the  other  side 
of  the  sails,  and  throw  the  main  boom  over  to  the  port  side, 
she  must  be  turned  around  more  than  ten  points — ^I  think,  at 
least,  as  much  as  twelve ;  and  this  the  claim  of  the  libellant 
requires  us  to  believe  was  forcibly  accomplished  by  a  blow 
angling  forward,  so  that  the  sterns  made  an  acute  angle,  and 
accomplished  while  a  six  knot  breeze  was  blowing  full  against 
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her  Bails,  and  resisting  sach  a  torn.  Besides  this,  unless  the 
vessels  instantly  separated,  the  stem  of  the  propeller  would 
itself  have  prevented  so  great  a  torn ;  and,  in  view  of  the  evi- 
dence, that  the  main  sheets  were  loosened  and  let  off  fonr  or 
five  feet,  before  the  blow,  the  difficulty  is  rather  increased. 
On  the  theory  that  the  schooner  had  previously  changed  her 
course,  all  improbability  disappears. 

I  have  no  hesitation,  then,  in  saying,  that  the  account 
given  by  the  libellant  and  his  witnesses  is,  on  the  grounds 
stated,  very  incredible,  apart  from  'its  conflict  with  the  testi- 
mony from  the  propeller,  and  that  a  mode  of  accounting  for 
the  collision,  which  should  be  consistent  and  natural,  especially 
if  it  accorded  'with  the  weight  of  the  testimony  on  both  aides 
in  nearly  all  the  particulars,  would  be  better  entitled  to  credit. 

The  opinion  of  the  learned  Judge  of  the  District  Court 
shows,  that  he  entirely  rejected  the  theory  that  the  propeller 
first  ported,  went  off  to  windward,  and  then,  after  she  had 
passed  clear  of  the  schooner  to  windward,  till  either  two  or 
four  points  on  her  port  bow,  changed  her  course  and  came 
back  on  her  own  course,  or  partially  so,  heading  for  the 
schooner ;  and  yet,  without  this  theory,  the  case  made  by  the 
libel,  and  by  the  libellant's  witnesses,  fisdls,  and  it  becomes 
necessary  to  construct  a  new  case,  and  convict  the  propeller  of 
fault  widely  different  from  that  alleged  or  attempted  to  be 
proved. 

I  cannot  resist  the  conclusion  that  the  propeller  was  in  no 
fault  whatever.  This  unquestionably  involves  the  conclusion 
that  the  schooner  did  improperly  change  her  course,  and  de* 
feat  the  efforts  made  by  th6  propeller  to  avoid  her ;  and  it 
requires  that  one,  and  possiBly  two,  of  the  libellant's  wit- 
nesses be  somewhat  discredited,  in  respect  to  that  change  of 
course.  But,  as  to  the  others,  what  they  saw  was  judged  of 
without  actual  knowledge,  and  by  appearances  which  that 
very  change  of  course  produced ;  and  the  residue  of  the  tes- 
timony, some  discrepancies  of  time  and  distance,  generally 
uncertain,  excepted,  is  in  harmony  with  my  conclusion.  In 
view,  then,  of  the  considerations  already  suggested  in  regard 
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to  the  case,  on  the  testimony  from  the  schooner  only,  and, 
next,  in  view  of  the  consistent  account  given  by  the  witnesses 
from  the  propeller,  harmonizing  not  with  the  inferences  of  the 
libellant's  witnesses,  but  with  most  of  the  observations  which 
they  made  and  testified  to,  I  am  constrained  to  believe  that 
the  schooner  made  the  improper  and  unfortunate  change  of 
course  which  caused  the  collision. 

First,  then,  as  to  the  conduct  of  the  propeller,  as  shown 
by  her  witnesses.  Beginning  with  the  position  of  the  vessels, 
as  shown  without  contradiction,  and  first  above  detailed,  the 
propeller  saw  a  torc3i*light  a  little  over  her  port  bow.  About 
two  minutes .  elapsed,  and  she  saw  the  schooner's  green  light 
very  nearly  if  not  dead  ahead.  Here  was  nothing  doubtful. 
The  indication  was  clear,  and  the  succeeding  moments  con- 
firmed the  necessary  inference,  the  inference  which  her  cap- 
tain actually  drew,  namely,  that,  on  some  course,  and  on  some 
angle,  greater  or  less,  that  vessel  was  in  the  act  of  crossing  his 
course,  to  his  starboard.  Otherwise,  she  could  not  have  so 
closed  in  on  his  bow.  Otherwise,  too,  it  was  not  possible  to 
see  her  green  light,  if  properly  screened,  and  in  proper  posi- 
tion, which  he  was  bound  to  assume.  There  was,  therefore, 
no  apparent  danger  of  collision.  With  a  green  light  ahead, 
it  would  pass  by,  even  if  he  did  nothing  to  make  its  avoidance 
more  certain.  But  the  lines  of  approach  might  be  very  nearly 
coincident.  It  could  possibly  do  no  harm  to  make  a  slight 
sheer  to  port,  and  open  that  green  light  on  his  starboard  bow 
a  little.  It  would  apparently  make  collision  impossible;  and 
he  did  it.  Out  of  abundant  caution,  he  did  what  was  not 
strictly  necessary,  but  what  it  was  eminently  safe  to  do.  This 
was  not  a  fault.  The  moment  after  ihe  gave  the  order,  and,  I 
think,  before  the  propeller  could  have  felt  her  helm  effectively, 
the  second  flash  light,  followed  by  the  further  observation  of 
the  green  light  on  his  starboard  bow,  showed  that  he  had 
judged  correctly,  and  was  clear  of  all  conceivable  danger,  if 
the  schooner  kept  her  course.  INor  did  he  act  too  soon. 
There  was  no  reason  for  delay.  It  was  enough  that  he  had 
seen  the  flash  light,  waited  two  minutes,  and  then  seen  the 
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green  light  croBsing  his  course.  What  should  he  wait  for } 
If  it  is  answered,  that  he  should  have  waited,  on  a  conjecture 
that  possibly  the  schooner  might  change,  the  answer  is — ^he 
knew  it  was  the  duty  of  the  schooner  not  to  change  her 
course,  and  he  not  only  had  a  right,  but  was  bound,  to  assume, 
in  his  conduct,  that  she  would  not.  It  is  not  true  that  he  had 
not  seen  her  position  and  learned  her  course ;  and  it  is  most 
palpable,  that,  if  he  had  delayed,  and,  especially,  if  he  had 
ported,  and  a  collision  had  ensued,  he  would  have  been  utterly 
without  excuse.  More  than  this,  he  did  what,  under  the  cir- 
cumstances,  it  was  right  to  do.  The  actual  course  of  the 
schooner,  and  the  opening  of  her  green  light  on  his  starboard, 
prove  it ;  and  it  is  not  a  fault  that  he  did  what  in  truth  it  now 
appears  it  was  right  to  do,  even  if  he  did  it  sooner  than  was 
necessary. 

"Not  does  the  suggestion,  that  it  was  the  sheer  of  his  own 
vessel  to  port,  under  a  starboard  helm,  that  made  the  light  of 
the  schooner  open  on  his  starboard  bow,  change  the  conclu- 
siveness of  his  reasoning.  The  propeller's  going  to  port  did 
not  change  the  color  of  the  light  he  had  just  seen  ahead,  or 
slightly  on  his  port  bow.  It  was  green  still ;  and  opening  it, 
by  steering  a  little  to  port,  only  made  it  more  certain  that  it 
would  pass  by,  and  equally  as  certain  as  if  he  had  waited  and 
seen  it  open  by  its  own  motion.  If  it  did  not  open,  it  might 
seem  to  be  stationary.  So  long  as  it  was  green,  he  might  be 
safe  in  making  no  change ;  but  he  must  be  more  surely  safe 
by  sheering  to  port.  Going  to  starboard  would  have  been  the 
plainest  want  of  seamanship,  and  a  gross  violation  of  the  rules 
of  navigation. 

Shortly  after  this  sheer  of  the  propeller,  after  observing  the 
green  light  of  the  schooner  opening  on  his  starboard  bow,  he- 
sees  a  change.  The  red  light  of  the  schooner  appeared.  It 
requires  no  reasoning  to  show,  that  his  own  change  to  port 
could  not  bring  that  light  into  view.  Then,  and  only  then, 
was  there  danger  of  collision,  and  then  he  did  what  must  be 
regarded  as  presumptively  the  safest  thing.  He  put  the  helm 
hard  a-starboard,  instantly.     To  have  then  ported,  would  pre- 
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Bnmptively  have  been  rnnning,  on  a  swing  from  a  starboard 
wheel  to  a  hard  a-port,  directly  into  the  schooner's  head.  It 
became  a  question  of  judgment,  whether  to  instantly -stop,  or 
to  hasten  the  propeller's  motion  to  port,  in  the  hope  of  clear- 
ing the  schooner.  To  stop,  might,  before  it  could  be  com- 
pletely effected,  bring  the  schooner  down  upon  her.  Stopping 
by  the  screw  of  a  propeller  is  not  accomplished  without  some 
side-wise  motion ;  and  he  judged  a  hard  a-starboard  helm  to 
promise  best  for  safety.  But,  almost  immediately,  he  saw  that 
his  effort  to  escape  by  advancing  was  futile,  and  he  then  did 
his  utmost  to  stop  and  back,  diminishing  thereby,  as  much  as 
he  could,  the  force  of  the  blow.  My  conviction  is  clear,  that 
the  propeller's  conduct,  in  all  this,  was  skilful,  and  without 
negligence  or  fault.  It  may  be  possible,  that  if,  after  he  saw 
the  red  light,  he  had  ported,  the  vessels  would  have  cleared ; 
but  even  that  is  not  £ree  from  doubt,  even  in  the  light  now 
derived  from  a  retrospective  view  of  the  transaction  and  its 
results. 

How,  then,  did  the  vessels  come  together?  I  answer, 
the  schooner  improperly  changed  her  course,  and  defeated  a 
proper,  and  the  only  proper,  effort  of  the  propeller  to  avoid 
her.  Whether  there  was  more  than  one  order  given  on  the 
schooner  to  port  the  helm,  or  the  one  order  was  given  when 
there  was  no  excuse  for  it,  or  whether  the  wheelsman,  from 
bad  judgment  or  carelessness,  suffered  her  to  fall  off,  may  be 
uncertain ;  but  it  is  a  significant  circumstance,  that  the  second 
mate  of  the  schooner  testifies  positively  that  the  captain  of  the 
schooner  "  gave  orders  to  the  man  at  the  wheel  to  hard-a-port ; 
it  was  after  the  second  torch  went  out,  and  at  the  same  instant." 
This  was  almost  at  the  same  instant  that  the  propeller  star- 
boarded ;  and,  in  this  view,  what  becomes  of  the  suggestion  that 
the  propeller  starboarded  too  soon,  having  the  schooner's  green 
light  in  view  ?  The  proof  shows,  rather,  that  the  propeller 
had  starboarded  just  as,  or  immediately  before,  the  second 
torch  was  lighted,  which  was  one  or  two  seconds  before  the 
order  to  change  the  course  was  given  on  the  schooner.  I  am 
aware  that  this  statement  of  the  second  mate  of  the  schooner 
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is  not  in  exact  hannony  with  inferences  drawn  from  the  tes- 
timony of  other  witnesses  on  the  schooner ;  but,  if  it  were 
profitable,  it  would  be  easy  to  point  out  very  many  discrepan- 
cies in  their  testimony,  and,  on  a  question  of  the  time  when 
the  schooner  changed  her  course,  made  doubtful  by  conflict- 
ing statements,  such  explicit  testimony  from  an  ofiicer  of  the 
schooner  is  of  some  significance.    Unquestionably,  the  in- 
terval between  the  order  and  the  time  when  the  schooner  fell 
off  so  as  to  show  her  red  light  to  the  propeller,  made  their 
proximity  dangerously  near  when  that  red  light  was  discov- 
ered from  the  propeller.    Whether  the  second  mate  is  accu- 
rate or  not,  the  schooner  having  been  in  a  position  to  show 
her  green  light  after  the  second  torch  went  out,  and  the  pro- 
peller having  starboarded  and  began  to  sheer  to  port,  all  danger 
of  collision,  if  there  was  any  before,  had  ceased ;  and  yet  the 
schooner  did  exhibit  her  red  light,  which  could  not  be  done 
without  a  change  of  her  course.    I  suggest  here,  also,  that  the 
propeller  cannot  be  located  on  her  conceded  course,  with  the 
green  light  of  the  schooner  in  view,  and,  thereafter,  by  star- 
boarding, bring  the  red  light  of  the  schooner  into  her  view, 
unless,  in  &ct,  the  schooner  does  change  her  course.    This,  of 
itself,  and  of  necessity,  establishes  fault  in  the  schooner,  and 
in  the  schooner  alone,  unless  we  go  back,  in  utter  discredit  of 
all  the  witnesses  from  the  propeller,  and  take  up  the  theory 
that  the  propeller  had  first  ported,  gone  off  to  the  windward 
of  the  schooner,  and  then  turned  almost  back  upon  her  course, 
in  pursuit  of  the  schooner,  and  deny  wholly,  lliat,  when  she 
starboarded,  the  green  light  of  the  schooner  was  in  view ;  for, 
obviously,  the  moment  the  propeller  should  get  to  the  wind- 
ward of  the  schooner,  the  red  light  of  the  latter,  and  not  the 
green,  would  alone  be  visible,  and  that  over  the  propeller's 
port  bow. 

Much  of  the  testimony  of  the  witnesses  from  the  schooner 
as  to  what  they  saw  is  in  no  serious  conflict  with  the  view  I 
have  taken  of  the  conduct  of  the  propeller,  or  of  its  propriety. 
Their  inferences  were  based  on  the  assumption,  that  the 
schooner  did  not  change  her  course  till  it  was  too  late  to 
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avoid  the  collision.  The  observations  to  which  they  testify 
are,  most  of  them,  consistent  with  the  testimony  from  the 
propeller,  saving,  always,  discrepancies  among  themselves, 
already  allnded  to.  Those  who  first  saw  the  propeller's  white 
light,  saw  it  over  their  starboard  or  lee  bow.  When  they 
reached  the  point  of  intersection  of  the  two  courses,  where 
they  showed  their  green  light  to  the  propeller,  they  mjist  see, 
and  did  see,  all  three  lights  of  the  propeller,  the  green  appear- 
ing, through  the  slight  haze,  a  little  before  the  red.  Passing 
a  little  beyond  this  point  of  intersection,  and  changing  her 
course  by  falling  off,  the  three  lights  would  seem  to  them  to 
go  to  windward ;  and  the  second  mate  says,  that,  after  the 
second  torch  light  went  out,  he  saw  the  propeller's  masthead 
and  green  lights,  plainly  indicating  that  then  the  propeller 
had,  as  her  witnesses  testify  she  had,  starboarded,  and  was  on 
her  sheer  to  port ;  and  the  master  of  the  schooner,  also,  when 
he  came  up,  saw  her  green  and  masthead  lights.  True,  they 
several  of  them  say,  that  the  green  light  disappeared,  and  the 
propeller's  red  and  white  lights  alone  remained ;  but  this  was 
shortly  before  the  collision,  and  the  short  turn  of  the  schooner, 
on  a  helm  hard-a-port,  might  produce  that  effect ;  and,  when 
the  propeller  made  a  final  struggle  to  avoid  collision,  by  put- 
ting her  helm  hard-a-starboard,  that  would  again  bring  her 
green  light  into  view,  as  the  libellant's  witnesses  say  it  was 
seen.  It  is  quite  certain,  that  there  are  some  statements  of 
the  libellant's  witnesses  that  cannot  be  harmonized  with  my 
conclusion,  and  no  less  true,  that  their  testimony  cannot  be 
harmonized  among  themselves.  It  is  in  such  contradiction 
on  the  point,  how  far  the  propeller  seemed  to  them  to  get  to 
their  starboard,  as  almost  to  warrant  a  suspicion  that  it  did 
not  so  appear  at  all ;  and  the  testimony  of  the  master  is  so 
inconsistent  with  itself,  as  to  create  an  apprehension  that 
much  that  he  said  was  supplied  to  him  by  a  strong  desire  to 
place  the  propeller  in  the  wroug,  rather  than  by  his  memory 
of  what  he  saw. 

It  is  with  great  hesitation,  and  not  until  after  the  most 
careful  and  repeated  examinations  of  the  testimony,  that  I 
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reverse  the  decree  in  thifi  case,  upon  a  conclosion  of  £Etct  ad- 
verse to  that  of  the  District  Court ;  and  yet,  the  view  which 
was  there  taken  of  the  course  of  the  propeller,  seems  to  me 
necessarily  to  require  it,  for  it  was  not  there  deemed  proved 
that  the  case  stated  by  the  libellant,  or  by  his  witnesses,  could 
be  sustained.  The  propeller  did  not  go  off  to  windward,  then 
turn  aside,  and  nearly  backward,  and  run  down  the  schooner. 
K  not,  then  she  did  see  the  green  light  of  the  schooner  ahead, 
and  a  sheer  to  port  could  not  be  improvident  or  negligent. 
The  schooner  could  not  get  to  her  but  by  a  change  in  her  own 
course. 

It  is  not  material  that  I  should  say  anything  in  regard  to 
the  place  where  the  lights  of  the  schooner  were  set.  With- 
out reference  to  them,  I  deem  the  collision  the  fault  of  the 
schooner.  But  I  would  not  leave  the  impression  that  such  a 
location  of  the  lights  is  approved.  On  the  contrary,  I  deem 
it  a  failure  to  comply  with  the  statute,  and,  of  itself,  a  gross 
fault.  The  bowsprit  and  its  rigging  are  greatly  liable  to 
hide  lights  placed  just  above  the  deck,  forward,  very  near  the 
bow.  The  master  himself  does  not,  in  his  testimony,  state 
that  they  are  at  all  above  the  height  of  the  rail' immediately 
in  front.  His  language  on  that  point  is  very  guarded.  If 
this  fault  prevented  the  changes  in  the  course  of  the  schooner 
being  sooner  seen,  which  is  quite  possible,  then  this,  also,  con- 
tributed to  the  collision.  But,  if  not,  then  the  case  rests  upon 
the  other  grounds  assigned  for  reversing  the  decree. 

Let  a  decree  be  entered  dismissing  the  libel,  with  costs. 

John  OauBon^  for  the  libellant. 
Oeorge  B.  Hit^ard^  for  the  claimants. 
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The  Amesioan  Wood  Fapeb  CoMPAmr 

vs. 
The  Glen's  Falls  Papee  CoMPAinr.    In  Equtty. 

The  extension  of  a  patent  by  the  Commisuoner  of  Patents  is  a  judicial  act,  net 
to  be  impeached,  except  in  some  direct  proceeding  dnly  institnted  for  that 
pnrpoee. 

The  letters  patent  granted  to  Marie  Amedie  Charles  Mellier,  May  26th,  1867,  for 
ibarteen  years  from  Angost  7th,  1864,  for  an  "improvement  in  making  paper 
pnlp,"  are  valid,  Mellier  was  the  original  and  first  inventor  of  the  process 
claimed  therein,  and  his  invention  is  nsefdL 

The  first  claim  of  that  patent  being  for  "  the  use  of  a  solution  of  caustic  soda» 
(Na  0,)  in  a  compartment  of  a  rotary  vessel,  separate  firom  that  which  contains 
the  steam  heat,  substantially  as  described,**  temble,  that  the  mere  substitution 
of  heated  air,  or  fire  heat,  instead  of  steam,  would  be  an  evasion  of  the  patent^ 
involving  no  substantial  difference  in  the  operation. 

As  to  the  second  claim  of  that  patent,  which  is  for  "  the  within  described  pro- 
cess for  bleaching  straw,  consisting  in  boiling  it  in  a  solution  of  pure  caustic 
soda,  (Na  0,)  from  two  to  three  degrees  Baum6,  at  a  temperature  of  not  less 
than  810  degrees  Fahrenheit,  aiber  it  has  been  soaked  and  cleansed,  and  before 
submitting  it  to  the  action  of  a  solution  of  chloride  of  lime,  from  one  to  one 
and  a  half  degrees,  substantially  as  described,"  the  patentee  is  not  confined  to 
BO  exact  and  literal  an  interpretation  of  that  claim,  that,  by  abating  a  trifiing 
degree  of  heat,  countervailed  by  extending  the  process  a  fraction  of  time,  or 
other  departures  not  substantially  different,  the  liability  for  infringement  may 
1>e  avoided ;  and,  in  respect  of  heat,  the  use  of  the  precise  amount  is  not  lim- 
ited, so  as  not  to  include  higher  degrees. 

Sddt  that,  if  the  defendants  had  made  any  improvements  on  MelHer^s  process, 
they  had  not  thereby  changed  its  substantial  character,  or  acquired  the  right 
to  use  it. 

The  Act  of  July  28d,  1868,(16  U,  8.  Stat  at  Large,  168,)  which  (§  S)  provides, 
"  that,  in  case  of  the  death,  resignation,  absence,  or  sickness  of  the  Commis- 
sioner of  Patents,  the  duties  of  said  Conunissioner,  until  a  successor  be  ap- 
pointed, or  such  absence  or  sickness  shall  cease,  shall  devolve  upon  the  exam- 
iner-in-chief,  in  said  office,  oldest  in  length  ot  comudanxm,"  and  (§  4)  enacts, 
*"  that  all  Acts  heretofore  passed  on  the  subject  of  temporarily  supplying  va- 
4sancies  in  the  executive  departments,  *  »  «  and  all  laws  inconsistent 
with  the  provisions  of  this  Act,  be,  and  the  same  are,  hereby  repealed,"  ope- 
rated, from  the  time  it  took  effoet  as  a  law«  to  deprive  the  chief  clerk  of  the 
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Patent  Office  of  the  power  and  jurisdiction  to  extend  a  patent,  which  he  pre- 
yioosly  had,  in  certain  cases,  under  the  2d  section  of  the  Act  of  July  4th,  1886, 
(5  U.  S.  SiaL  at  Large,  118.) 

An  application  for  the  extension  of  the  Mellier  patent,  which  was  to  expire 
August  7th,  1868,  being  pending,  the  chief  clerk  of  the  Patent  Office,  assum- 
ing to  act  as  Conmiissioner  of  Patents,  endorsed  on  the  file  wrapper  of  the 
papers,  on  the  24th  of  July,  1868,  between  the  hours  of  seven  and  eleven  o'clock, 
P.  M.,  a  memorandum  signed  by  him  and  dated  that  day,  ordering  that  the 
patent  be  extended  for  seven  years  from  the  date  of  its  expiration,  and  a  formal 
certificate,  dated  July  24th,  1868,  was  signed  by  him  after  that  day,  stating 
that  he  extended  the  patent,  and  certified  that  it  was  thereby  extended,  for  the 
term  of  seven  years  from  the  7th  of  August,  1868.  The  said  Act  of  July  28d, 
1868,  was  approved  and  signed  by  the  President,  and  filed  in  the  office  of  the 
Secretary  of  State,  by  four  o'clock,  P.  M.,  on  the  24th  of  July,  1868:  Udd, 
that  such  extension  was  void,  for  want  of  power  and  jurisdiction  in  such  chief 
clerk  to  make  it 

Whether  an  Act  of  Congress  becomes  a  law  as  soon  as  it  is  signed  by  the  Pres- 
ident, or  whether  it  must  be  delivered  to  the  Secretary  of  State  before  it  can 
become  operative  as  a  law,  piere, 

(Before  Woonaunr,  J.,  Northern  District  of  New  York,  June,  1870,  and  June, 
1871.) 

This  suit  was  brought,  in  part,  on  two  re-issued  letters, 
patent,  Nos.  1,448  and  1,449,  granted  to  William  F.  Ladd 
and  Morris  L.  Keen,  as  assignees  of  Charles  Watt  and  Hugh 
Burgess,  April  7th,  1863,  for  "  improvements  in  pulping  and 
disintegrating  vegetable  substances."  The  original  letters 
patent  were  granted,  as  a  single  patent,  to  Watt  and  Burgess,. 
July  18th,  1854,  for  fourteen  years  from  August  10th,  1853, 
and  w^re  re-issued  to  Ladd  and  Keen,  October  5th,  1858,  and 
again  re-issued  to  them,  in  two  parts,  April  7th,  1863.  The 
claims  of  these  two  reissues  are  set  forth  in  American  Wood 
Paper  Co.  v.  Hefiy  (3  Fieher^s  Patent  Cases,  316.)  This  suit 
was  brought,  in  part,  also,  on  letters  patent  granted  to  Marie 
Amedie  Charles  Mellier,  May  26th,  1857,  for  fourteen  years 
from  August  7th,  1854,  for  an  ^^  improvement  in  making 
paper  pulp."  The  specification  and  claims  of  this  patent  are 
set  forth  in  Biichanan  v.  Mowlandy  (2  Fishes  Patent  CaseSj 
341.)  The  claims  were  as  follows :  "  (1.)  The  use  of  a  solu- 
tion of  caustic  soda,  (Na  O,)  in  a  compartment  of  a  rotary 
vessel,  separate  from  that  which  contains  the  steam  heat,  sub- 
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stantially  as  described.  (2.)  The  within  described  process  for 
bleaching  straw,  consisting  in  boiling  it  in  a  solution  of  pure 
caustic  soda,  (Ka  O,)  from  two  to  three  degrees  Baum6,  at  a 
temperature  of  not  less  than  310  degrees  Fahreuheit,  after  it 
has  been  soaked  and  cleansed,  and  before  submitting  it  to  the 
action  of  a  solution  of  chloride  of  lime,  from  one  to  one  and 
a  half  degrees,  substantially  as  described."  This  suit  was 
brought  in  1867.  The  Mellier  patent  having  expired  during 
its  pendency,  a  supplemental  bill  was  filed,  alleging  that  the 
patent  was  duly  extended  on  the  24th  of  July,  1868,  for 
seven  years  from  the  7th  of  August,  1868.  The  defendant 
in  this  case  was  manufaol;uring  paper  from  straw  alone.  The 
case  was  heard  on  pleadings  and  proofs,  and  decided  in  June, 
1870. 

Thomas  A.  Jenckes^  for  the  plaintiff. 

Senry  R.  Sdden  and  Joel  Tiffcm/y  for  the  defendant. 

"WooDBtJFF,  J.,  (after  holding,  in  regard  to  an  objection 
founded  on  an  alleged  irregularity  in  the  extension  of  the 
Mellier  patent,  that  he  was  not  satisfied  he  could,  upon  the 
proofs,  pronounce  the  extension  void /for  the  irregularity 
urged,  if  the  matter  were  open  to  consideration,  as  a  ground 
of  defence :)  I  regard  the  opinion  of  the  Supreme  Court, 
delivered  by  Mr.  Justice  Swayne,  in  Rubiber  Company  v. 
Goodyear^  (9  Wallace^  788,)  as  conclusive  on  this  subject,  and 
that  the  extension  of  the  Mellier  patent  by  the  Commissioner 
must  be  treated  as  a  judicial  act,  not  to  be  impeached,  except 
in  some  direct  proceeding  duly  instituted  for  that  purpose. 
In  the  language  of  that  opinion :  ^^  His  decision  must  be  held 
conclusive  until  the  patent  is  impeached  in  a  proceeding  had 
directly  for  that  purpose,  according  to  the  rules  which  define 
the  remedy,  as  shown  by  the  precedents  and  authorities  upon 
the  subject,  "We  are  not,  therefore,  at  liberty  to  enter  upon 
the  examination  of  the  evidences  of  fraud  to  which  we  have 
been  invited  by  the  coxmsel  for  the  appellants.    The  door  to 
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that  inquiry  in  this  case  is  closed  upon  us  by  the  hand  of  the 
law."     (See,  also,  JFblet/  v.  Harrison^  15  Howard^  433, 448.) 

As  to  the  merits  of  the  ease  made  by  the  complainant,  it 
is  sufficient  for  the  decision  of  this  case  to  say,  that  I  concur 
in  the  opinion  of  Judge  Hall,  {Buchanan  v.  Sowland,  2 
Maher^a  Patent  Casea^  341,  859,)  wherein  he  says:  "We 
think  the  patent  of  Mellier  is  valid ;  that  he  is  the  original 
and  first  inventor  of  the  process  claimed  therein ;  that  his  in- 
vention is  useful."  And  I  concur  in  the  reasons  for  this  con- 
clusion fully  stated  in  his  opinion. 

It  is  not  necessary  to  consider  the  first  claim  made  in  that 
patent,  for  two  reasons :  The  validitj^  of  the  patent  in  respect 
to  the  second  claim,  establishes  the  complainant's  right,  for 
the  purposes  of  this  case ;  and  I  do  not  understand  that  the 
defendant  is  using  vessels  of  the  description  mentioned  in 
the  first  claim.  Nevertheless,  if  the  difference  consisted  sim- 
ply in  the  substitution  of  heated  air  (or  fire  heat)  instead  of 
steam,  I  should  strongly  incline  to  hold  that  the  substitution 
was  an  evasion,  involving  no  substantial  difference  in  the 
operation  which  the  patent  was  designed  to  protect. 

Upon  a  most  painstaking  consideration  of  the  proofe,  I 
think  the  defendant  has  not  withdrawn  this  case  from  the 
operation  of  the  views  expressed  by  Judge  Hall  in  the  case 
referred  to.  I  am  constrained,  by  the  proofs  given  by  the 
defendant  itself  to  find,  that  the  invention  by  Mellier  and 
his  process,  substantially  described  in  the  patent,  are  the 
grand  inventions  that  have  brought  into  practical  use  the  art 
of  converting  woody  substances  into  useful  pulp  for  the 
manufacture  of  paper,  in  a  manner  convenient  and  econom- 
ical ;  and  that,  without  them,  all  the  experience  of  chemists, 
inventors,  and  manufacturers  prior  thereto,  was  unavailing, 
(the  inventions  of  Watt  and  Burgess,  perhaps,  excepted.) 
The  testimony  of  the  various  witnesses  called  to  attack  the 
process  of  Mellier,  (themselves  mainly  connected  with  rival 
manufactories,  alleged  to  be  infringing  the  patent,)  shows 
slight  departures,  in  some  details,  from  the  exact  letter  of 
Mellier's  description,  some  in  one  direction  and  some  in  the 


JITNE,  1870.  617 


The  American  Wood  Paper  ComiMUiy  v.  The  Glen's  Falls  Paper  CompaDj. 


opposite,  each  declaring  that  hie  own  is  the  best  and  most 
useful,  efficient  or  economical,  thus  contradicting  each  other, 
and  showing,  to  my  mind,  most  conclusively,  that  the  process 
of  Mellier  is  the  true  and  effective  one,  around  which  these 
opposing  opinions  gather,  throwing  doubt  not  upon  that,  but 
upon  the  usefulness  and  materiality  of  the  respective  devia- 
tions therefrom.  Concurring  as  I  do  with  Judge  Hall,  that 
the  patentee  is  not  confined  to  so « exact  and  literal  an  inter- 
pretation of  his  daim,  that,  by  abating  a  trifling  degree  of 
heat,  countervailed  by  extending  the  process  a  fraction  of 
time,  or  other  departures  not  substantially  different,  the  lia- 
bility for  infringement  may  be  avoided,  and  that,  in  respect  of 
heat,  the  use  of  the  precise  amount  is  not  limited,  so  as  not 
to  include  higher  degrees,  I  regard  the  variations  by  the  de- 
fendant as  immaterial  departures  from  his  description.  If 
the  defendant,  or  any  of  its  witnesses,  have  made  any  im- 
provements upon  this  process,  by  adding  salt,  or  grease,  or 
petroleum,  they  have  not  thereby  changed  its  substantial 
character,  nor  acquired  the  right  to  use  it.  But,  as  to  all  these 
points,  the  proo&  on  behalf  of  the  complainant  seem  to  me 
to  Ailly  sustain  its  claim. 

As  to  infringement  by  the  defendant,  what  I  have  said 
leaves  but  one  result.  My  inference  from  all  the  testimony 
is,  that,  since  the  value  of  this  patent  has  become  known  and 
appreciated,  manufacturers  of  paper,  and  experimenters  upon 
wood  and  straw,  have  been  industrious,  and,  I  might  doubt- 
less say,  ingenious,  in  their  endeavors  to  evade  it,  by  colorable 
departures  therefrom,  and  by  suggesting  some  useless  addi- 
tions, therein  repeating  the  history  of  all  impoij;ant  inven- 
tions, and  the  experience  of  useful  inventors  since  patents 
were  granted. 

I  find,  therefore,  that  the  process  used  by  the  defendant 
is,  in  substance,  Mellier's  process,  and  that  the  complamant 
is  entitled  to  a  decree. 

I  forbear  discussing  the  title  of  the  complainants  under 
the  patents  of  Watt  and  Burgess,  or  expressing  any  opinion 
thereon,  because  I  do  not  deem  it  essential  to  the  decision 
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which  I  make.  To  hold  that  the  complainant  is  not  en- 
titled to  maintain  its  bill  as  assignee  of  the  Watt  and 
Burgess  patents,  would  not  conflict  with  my  view  of  its 
right  under  the  Mellier  patent ;  while,  if  the  Watt  and  Bur- 
gess patents  are  also  infringed,  its  title  to  recover  would  be 
no  less. 

A  decree  must  be  entered  directing  an  account  in  the  usual 
form,  and  awarding  an  injunction  restraining  the  defendant 
from  using  the  process  of  Mellier,  or  that  it  is  now  using,  which 
is  adjudged  an  infringement,  or  any  process  substantially  the 
same,  with  other  proper  incidental  and  usual  details,  with  costs. 

When  the  foregoing  decision  was  made,  the  counsel  for 
the  defendant  were  not  aware  of  the  provisions  of  section  3 
of  the  Act  of  Congress  of  July  23d,  1868,  (15  U.  S.  Stat,  at 
Large^  168,)  and  the  attention  of  the  Court  was  not  called  to 
that  Act  on  the  hearing,  nor  until  counsel  obtained  informa- 
tion thereof,  after  the  entry  of  a  decree,  on  the  decision. 
During  the  next  term,  tiie  October  term,  1870,  the  defendant, 
having  theretofore  obtained  a  stay  of  proceedings,  applied  to 
the  Court  for  a  rehearing,  and  the  application  was  granted, 
with  leave  to  each  party  to  produce  frirther  proo&  in  relation 
to  the  time  of  the  passage  of  such  Act,  and  to  the  time  when 
the  extension  of  the  patent  was  made.  Upon  such  frirther 
proofs  the  case  was  reheard,  and  was  decided  in  June,  1871. 

By  the  2d  section  of  the  Act  of  July  4th,  1836,  (5  U.  S. 
Stat,  at  Zargey  118,)  a  chief  clerk  of  the  Patent  OfSce  is  to 
be  appointed,  '^  who,  in  all  cases,  during  the  necessary  absence 
of  the  Commissioner,  or  when  the  said  principal  office  shall 
become  vacant,  shall  have  the  charge  and  custody  of  the  seal, 
and  of  the  records,  books,  papers,  machines,  models,  and  all 
other  things  belonging  to  the  said  office,  and  shall  perform 
the  duties  of  Commissioner  during  such  vacancy."  In  Janu- 
ary, 1868,  by  the  resignation  of  the  Commissioner  of  Patents, 
a  vacancy  in  the  office  was  created,  and,  by  virtue  of  the  Act 
of  1836,  A.  M.  Stout,  who  was  such  chief  clerk,  assumed  the 
performance  of  the  duties  of  Conmiissioner,  and  continued  to 
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.act  as  Commissioner  down  to  the  24tli  of  July,  1868,  and  in- 
cluding that  day.  Chapter  227  of  the  Aets  of  1868,  (15  U. 
S.  Stat  at  Zargej  168,)  entitled,  ^^  An  Act  to  authorize  the 
temporary  supplying  of  vacancies  in  the  Executiye  Depart- 
ments," contains  a  proviso,  in  section  8,  ^^  that,  in  case  of  the 
^eath,  resignation,  absence,  or  sickness  of  the  Commissioner 
of  Patents,  the  duties  of  said  Commissioner,  until  a  successor 
be  appointed,  or  such  absence  or  sickness  shall  cease,  shall 
devolve  upon  the  examiner  in  chief,  in  said  ofGice,  oldest  in 
length  of  commission  ; "  and,  by  section  4  of  the  Act,  it  is 
enacted,  '^  that  all  Acts  heretofore  passed  on  the  subject  of 
temporarily  supplying  vacancies  in  the  Executive  Depart- 
ments, *  *  *  *  and  all  la^^g  inconsistent  with 
the  provisions  of  this  Act,  be,  and  the  same  are,  hereby  re- 
pealed." This  enactment  bears  the  signature  of  the  Presi- 
dent, with  the  words,  "  Approved,  July  23,  1868." 

On  what  is  called  the  file  wrapper  of  the  papers  relating 
to  the  extension  of  the  Mellier  patent,  was  endorsed :  ^^  July 
24, 1868.  It  is  ordered  that  this  patent  be  extended  for 
seven  years  from  date  of  expiration  (no  argument  filed  for 
the  contestants).  Written  opinion  to  be  filed.  A.  M.  Stout, 
Acting  Commissioner."  A  certificate  of  extension  was  in 
evidence,  signed  by  ^^  A.  M.  Stout,  Acting  Commissioner," 
bearing  date  July  24th,  1868,  which  recited  that  he  ^^  did  on 
that  day  decide  that  the  said  patent  ought  to  be  extended," 
and  proceeded,  ^^!N^ow,  therefore,  I,  Alexander  M.  Stout, 
Acting  Commissioner  of  Patents,  by  virtue,  &c.,  *  ♦  « 
do  renew  and  extend  said  patent,  and  certify  that  the  same  is 
hereby  extended,  for  the  term  of  seven  years  from  the  ex- 
piration of  the  first  term,  viz.:  from  the  seventh  day  of 
August,  1868,  which  certificate  being  duly  entered  of  record 
in  the  Patent  Office,  the  said  patent  has  now  the  same  effect 
in  law  as  though  the  same  had  been  originally  granted  for 
the  term  of  twenty-one  years.    In  testimony,"  &c. 

The  extension  of  patents,  in  certain  cases,  is  provided  for 
by  section  18  of  the  Act  of  1836,  above  referred  to ;  and  the 
power  of  extending  patents  is  vested  in  the  Commissioner 
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alone,  by  the  Act  of  May  27th,  1848,  (9  TI.  S.  Stat,  at  La/rg€y 
281).  Section  18  of  the  Act  of  1836  provides,  that  if  it  ap- 
pear to  the  Board  thereby  constituted,  that  is  jnst  and  proper 
that  the  term  of  the  patent  should  be  extended,  «  «  «^ 
^  *  '^  it  shall  be  the  duty  of  the  Commissioner  to  renew 
and  extend  the  patent,  by  making  a  certificate  thereon  of 
such  extension,  for  the  term  of  seven  years  from  and  after 
the  expiration  of  the  first  term,  which  certificate,  with  a  cer- 
tificate of  said  Board  of  their  judgment  and  opinion  as  afore- 
said, shall  be  entered  on  record  in  the  Patent  Office,  and 
thereupon  the  said  patent  shall  have  the  same  effect  in  law  as 
though  it  had  been  originally  granted  for  the  term  of  twenty- 
one  years." 

Proofs  were  produced,  on  the  part  of  the  plaintiff,  tend- 
ing  to  show  that  a  contest  had  been  had  before  the  Acting 
Commissioner,  and  that  a  report  on  the  subject  was  received 
from  the  examiner,  adverse  to  an  extension  of  the  patent,  on 
the  20th  of  July,  1868,  and  that  an  eoo-poHe  hearing  was  had 
thereupon  on  that  or  the  following  day,  but  that  the  case  awaited 
the  appearance  and  filing,  or  presentation,  of  an  argument  by 
the  contestants,  who  had  been  active  in  resisting  the  exten- 
sion. The  testimony  of  the  Acting  Commissioner,  Stout, 
was  in  these  terms :  ^^  I  feel  sure  I  read  the  evidence  *  * 
on  or  before  the  20th  day  of  July,  and  then  made  up  my 
mind  that  I  would  grant  the  extension,  unless  my  mind 
should  be  changed  by  some  other  evidence  or  argument  than 
such  as  I  had  seen.  *  *  j  \xAYe  a  strong  conviction^ 
with  scarcely  a  doubt,  that  I  endorsed  my  order  for  the  ex- 
tension on  that  day,  as  it  now  appears,  except  that  it  bore 
date  July  20th,  instead  of  the  24th,  and  that  I  held  the  case 
up  for  the  chance  of  a  claim  to  be  heard  on  the  part  of  the 
contestants,  or  to  meet  the  chance  of  the  counsel  on  the  side 
of  the  affirmative  appearing  and  claiming  to  be  heard,  and, 
on  the  24th,  I  made  a  figure  4  over  the  0,  so  that  it  would 
appear  to  have  not  been  decided  till  that  day,  but  I  can  not 
state  this  positively,  because  I  can  not  distinctly  call  to  mind 
the  doing  of  these  two  acts."   Other  of  his  testimony  showed 
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that  he  was  aware  of  the  pendency  of  the  bill  of  Jnly,  1868, 
and  of  the  probability  of  its  becoming  a  law,  and  of  his 
ceasing  to  hold  the  position  of  Acting  Commissioner ;  and 
he  said :  '^  As  I  had  made  the  decision,  I  wanted  it  to  stand, 
subject  to  the  coming  in  of  the  contestants,  as  before  stated. 
The  endorsement  having  been  made,  the  patent  wonld  be 
extended,  nnless  I  should  change  it."  This  expectation,  that 
an  argument  from  the  contestants  would  be  presented  at  a 
future  day,  was  indicated  further  by  some  of  the  proofs 
originally  taken  in  the  cause ;  but  Stout  testified,  with  much 
positiveness,  that  he  actually  made  the  said  order  on  the  file 
wrapper  before  the  26th  of  July,  1868. 

The  plaintiff  also  gave  evidence  tending  to  show  that  the 
Act  in  question  remained  in  the  hands  of  the  President  until 
the  afternoon  of  the  24th  day  of  July,  and  was  then  sent  by 
him  to  the  office  of  the  Secretary  of  State,  and  there  filed,  at 
or  not  long  before  four  o'clock  of  that  day,  the  office  hours  at 
that  office  then  being  from  nine  o'clock  A.  M.  to  four  o'clock 
P.  M.  The  defendant  produced  testimony  tending  to  show 
that  the  endorsement  on  the  file  wrapper,  of  the  order,  that 
the  patent  be  extended  for  seven  years,  &c.,  was  not  deliv- 
ered, or  made  final,  by  the  Acting  Commissioner,  until  the 
evening  of  the  24th  of  July,  after  seven  o'clock ;  that,  until 
that  time,  the  subject  of  the  extension  was  held  open  by  the 
Acting  Commissioner,  and  was  the  subject  of  actual  discus- 
sion, and  until  then  undetermined;  that  the  certificate  of 
extension  was  not  in  fact  drawn  and  signed  until  after  that 
day ;  and  that  neither  the  decision  of  the  Acting  Commis- 
sioner nor  the  certificate  of  extension  was  entered  in  the 
records  of  the  Patent  Office  until  on  or  aft;er  the  26th  of 
July. 

The  defendant  claimed,  that,  by  force  of  the  Act  of  July, 
1868,  all  power  of  A.  M.  Stout,  the  chief  clerk,  to  act  as 
Commissioner,  ceased  on  the  23d  of  July,  1868,  the  day  of 
the  date  of  the  signature  of  the  President  of  the  United 
States  to  the  bill ;  that,  on  the  approval  of  an  Act  of  Con- 
gress by  the  President,  it  becomes  a  law,  (Canst  U.  >S1,  Art. 
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1,  see.  7 ;  Marhury  v.  Madison^  1  Cranch,  137 ;  In  re  Wd- 
man,  20  Vt,  653  ;  United  States  v.  WHUamSy  1  Paine j  261 ; 
Arnold  v.  United  States^  9  Oranch,  104 ;  Matthews  v.  Ztm^, 
7  FA^<.,  164,  211 ;  Gardner  v.  7%d  CoUectorj  6  WaUacej 
499) ;  that  the  date  of  the  approval  of  the  bill  by  the  Presi- 
dent, is  the  date  by  himself  thereto  affixed,  or,  at  all  events, 
that  date  is  prima  facie  evidence  that  he  did  on  that  day 
approve  and  sign  the  bill,  and  that  there  was,  in  this  case,  no 
evidence  to  the  contrary ;  that,  even  if  it  were  conceded  that 
an  Act  took  effect  from  the  reception  thereof  from  the  Presi- 
dent by  the  Secretary  of  State,  the  Act  did  take  effect  on  the 
24th  of  July,  on  the  plaintiff's  own  showing;  that  the  law 
recognizes  no  fraction  of  a  day,  and,  therefore,  the  Act  is  to 
be  deemed  in  Ml  operation  during  the  whole  of  that  day,  and 
whatever  was  done  by  Stout,  as  Acting  Commissioner,  on  the 
24th  of  July,  was  without  authority  and  void  ;  that,  in  fact, 
if  fractions  of  a  day  could  be  taken  into  account,  whatever 
Stout  did  touching  the  extension  of  the  patent,  on  the  24th  of 
July,  was  done  after  the  Act,  approved  and  signed  by  the 
President,  had  been  received  from  him,  and  filed  in  the  office 
of  the  Secretary  of  State ;  that  nothing  done  by  Stout  before 
the  24th  of  July  was  an  extension  of  the  patent,  or  had  any 
legal  operation;  that  his  mental  conclusion  to  extend  the 
patent,  if  cause  to  the  contrary  was  not  shown,  or  his  pro- ' 
visional  endorsement  on  the  file  wrapper,  if  the  belief  he  ex- 
pressed in  his  testimony  should  be  assumed  to  be  well  found- 
ed, could  not  have  any  legal  effect  to  extend  the  patent ;  that 
the  order  itself  made  on  the  file  wrapper  was  a  mere  decision 
that  the  patent  ought  to  be  extended,  and,  though  made  on 
the  24th  of  July,  was  not,  per  ee^  a  legal  extension  of  the 
patent ;  that,  even  if  it  were  conceded  that  it  would  have 
been  the  proper  ground  of  an  extension  to  be  made,  upon 
which,  if  the  acts  of  Stout  done  on  the  24th  of  July  should 
be  recognized  as  valid,  the  officer  succeeding  to  the  duties  of 
Commissioner  might  legally  have  extended  the  patent,  the 
mere  decision  or  order  did  not  extend  the  patent,  and,  hence, 
the  certificate  of  extension  made  after  that  day  by  Stout  had 
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no  validity  ;  that,  by  the  terms  of  the  statute,  the  certificate 
of  extension  was  to  be  endorsed  on  the  patent,  and  such  certi- 
ficate and  the  decision  were  to  be  entered  of  record,  and  it 
was  "  thereupon,"  and  not  until  then,  that  the  patent  was,  as 
matter  of  law,  extended ;  and  that,  if  the  operation  of  the 
Act  of  1868  did  not  work  a  total  repeal  of  the  2d  section  of 
the  Act  of  1836,  so  far  as  that  section  gave  to  the  chief  derk 
the  powers  of  the  Commissioner  when  he  was  absent,  or  the 
principal  office  was  vacant,  and,  therefore,  if  there  were 
neither  a  Commissioner  nor  an  examiner  in  chief,  such  clerk 
might  act,  such  qualification  of  the  Act  of  1868  could  not 
avail  the  plaintiff,  because  there  was  at  all  times  during  the 
24th  and  25th  of  July,  and  afterwards,  until  a  Commissioner 
was  appointed,  an  examiner  in  chief,  and  the  oldest  of  such 
examiners  in  term  of  office,  in  actual  attendance  at  the  Patent 
Office.  ^ 

For  the  plaintiff,  it  was  insisted,  that  the  Act  of  July,  1868, 
did  not  operate  to  repeal,  but  only  to  modify  for  the  fature, 
the  law  of  1836,  by  interposing  certain  other  officers,  who 
might  act  as  Commissioner,  and  so  render  a  total  vacancy  less 
probable;  that,  whatever  its  operation,  it  was  wholly  pro- 
spective, and  could  have  no  effect  until  a  Commissioner  of 
Patents  should  be  appointed,  and  death,  absence,  resignation, 
or  sickness  should  thereafter  occur,  and,  therefore,  the  powers 
of  the  chief  clerk,  under  the  Act  of  1836,  remained  unim- 
paired until  a  Commissioner  was  appointed ;  that  the  act  of 
granting  an  extension  was  judicial  in  its  character,  and,  there- 
fore, all  the  presumptions  were  in  favor  of  its  validity,  {Htcbber 
Co.  V.  Ooodyea/r^  9  WaUaoey  788,  797,  798 ;  Kenvp^s  Leasee  v. 
Ken/nedy^  6  Cranoh,  173 ;  PoWs  Lessee  v.  Wended^  9  /rf.,  87, 
98 ;  Ex  pwrte  WatkinSy  3  Pet.j  193 ;  BagneU  v.  BrodericJcj 
18  Id.y  436,  450  ;  Voorhees  v.  Bcmh  of  the  United  StateSy  10 
Id.y  449 ;  Ghrignon^s  Lessee  v.  Astor^  2  How.y  319 ;  Mmter  v. 
Orommdvn,y  18  Id.y  87) ;  that  the  acts  of  Stout,  as  Acting 
Commissioner,  on  the  24th  of  July,  1868,  were  valid  acts,  he 
being  then  in  the  rightful  discharge  of  the  duties  of  Commis- 
sioner ;  that  the  date  affixed  by  the  President  to  his  approval, 
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July  23d,  1868,  was  not  conclusive,  the  affixing  of  a  date  by 
the  President  not  being  required  by  law ;  that  the  approval 
of  the  President  had  no  operation  so  long  as  he  retained  the 
bill  in  his  possession ;  that  he  conld  legally  strike  it  ont,  if  he 
finally  determined  to  withhold  his  approval ;  that  such  ap- 
proval did  not  take  effect  until  it  was  promulgated ;  that  the 
appropriate  and  only  mode  of  giving  it  final  effect  was  the 
delivery  thereof  to  tibie  Secretary  of  State,  on  the  reception 
of  which,  and  not  before,  the  Act  became  the  law  of  the 
land ;  that  the  time  a  bill  is  received  £rom  the  President  is, 
in  law,  the  time  when  approval  by  him  becomes  effective,  and 
is  to  be  resorted  to  whenever  the  time  when  a  law  goes  into 
operation  becomes  the  subject  of  inquiry,  {Gardner  v.  The 
Collector y  6  WdUaoey  499) ;  that,  otherwise,  a  statute  might 
have  operation  upon  the  acts  and  rights  of  citizens,  and  affect 
them  civilly  and  criminally,  while  the  Act  is  in  the  President's 
drawer,  and  knowledge  of  its  existence  as  the  law  of  the  land 
impossible ;  that,  whenever  the  rights  of  the  citizen  are  to  be 
affected  by  an  inquiry  into  the  precise  time  a  law  took  effect, 
it  is  not  to  be  adjudged  that  it  was  in  force  during  the  whole 
of  the  day  on  which  it  became  a  law,  but  parts  of  a  day  are  to 
be  recognized  and  considered  by  the  Courts  of  the  United 
States,  {In  re  AnJcri/m,^  3  McLean^  285 ;  In  re  Michardeony 
2  Story^  671 ;  In  re  Wynne,  4  Bank.  Reg.,  7) ;  that  it  was 
for  the  defendant  to  show  affirmatively  that  the  granting  of 
the  extension  was  after  the  Act  was  received  by  the  Secretary 
of  State,  and  that  the  power  and  jurisdiction  of  Stout  to  act 
as  Commissioner  had  ceased  when  he  made  the  order  for  the 
extension,  and  that  had  not  been  done ;  that  the  plaintiff  had 
shown  affirmatively  that  the  Act  was  not  received  by  the 
Secretary  of  State  until  four  o'clock  of  the  24th  of  July,  and 
the  defendant  had  not  shown  that  the  order  for  the  exten- 
sion was  made  after  that  hour ;  that  Stout  was  in  the  actual 
and  legal  performance  of  the  duties  of  Commissioner  until 
Hodges,  the  senior  examiner,  assumed  their  dischai^e  on  the 
25th  of  July,  and  the  defendant  had  not  shown  that  the 
order  for  the  extension  and  the  certificate  of  extension  were 
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not  made  and  signed  by  Stout,  and  the  record  thereof  made, 
before  Hodges  assumed  the  duties  of  Acting  Commissioner ; 
that  the  rights  of  the  patentee  were  complete  and  finally 
vested  when  the  order  for  the  extension  was  made ;  and  that, 
in  law,  the  record  is  taken  to  be  made  at  and  from  the 
moment  when  the  duty  to  record  the  extension  arises,  whether 
the  actual  writing  of  the  record  in  the  book  of  record  is 
done  on  that  or  on  a  subsequent  day. 

TTiamae  A.  Jenckes^  for  the  plaintiff. 

Sa/m/ud  S.  Fieher^  for  the  defendant. 

"WooDBtiPP,  J.  A  rehearing  was  ordered,  in  this  case,  for 
the  mere  purpose  of  bringing  under^consideration  the  effect  of 
the  Act  of  July  23d,  1868,  entitled,  ^^  An  Act  to  authorize  the 
the  temporary  supplying  of  vacancies  in  the  Executive  De- 
partments,''  upon  the  rights  of  the  parties.  It  was  not  in- 
tended to  consider  further  the  questions  of  fact  or  law  which 
were  raised  and  discussed  on  the  original  hearing  of  the  cause, 
upon  the  pleadings  and  the  proofs  then  taken.  On  the  face 
of  the  statute,  as  it  appears  in  the  authorized  publication 
thereof,  and,  as  it  now  seems,  on  the  Act  as  received  from  the 
the  President  of  the  United  States  by  the  Secretary  of  State, 
it  appeared  that  the  Act  was  approved  on  the  28d  of  July, 
1868,  and,  prima  facie^  at  least,  it  was  to  be  deemed  to 
have  become  operative,  as  the  law  of  the  land,  on  that  day. 
As  the  proofs  then  stood,  the  extension  of  the  patent,  on 
which  the  plaintiff  relies  in  his  supplemental  bill,  was  made 
after  that  date,  and  when,  by  force  of  the  Act,  as  construed 
by  the  defendant,  the  power  of  the  chief  clerk  of  the  Patent 
Office,  by  whom  the  extension  was  made,  had  ceased.  If  the 
alleged  extension  was  invalid,  then,  although  the  original 
patent  to  Mellier  was  valid,  and  the  defendant  was  found  to 
have  infringed  it,  the  plaintiff  was  not  entitled  to  an  injunc- 
tion, on  the  final  decree,  because  the  original  patent  expired 
on  tiie  7th  of  August,  1868,  and  the  plaintiff  was  not  entitled. 
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by  reason  of  the  defendant's  infringement,  to  an  account  of 
profits,  except  so  far  as  profits  arose  6at  of  a  use  made  of  the 
patented  invention  prior  to  the  last-named  day.  On  the 
application  for  a  rehearing,  the  plaintiff  not  only  insisted  that 
the  Act  of  July,  1868,  did  not  (even  though  it  became  a  law 
on  the  23d  of  July)  impair  the  validity  of  the  extension  of 
the  patent,  but  the  right  was  claimed  to  prodnce  proo&  from 
which  it  would  result,  by  legal  consequence,  that  the  Act  did 
not  take  effect,  as  a  law,  until  the  24:th  of  July,  1868,  that 
the  authority  of  the  chief  clerk  was  in  frill  force  when  the 
extension  was  made,  and  that  the  extension  was,  in  every  view 
of  the  subject,  valid.  It  seemed  to  me  just  to  permit  both 
parties  to  produce  frirther  proo&,  to  the  end  that  the  actual 
facts  might  appear,  and  that  all  legal  questions,  whether  of 
the  propriety  of  inquiring  beyond  what  appeared  on  the  Act 
itself  as  the  date  of  approval,  or  of  the  effect  of  the  facts 
developed  on  such  inquiry,  might  be  raised,  and  appear  by 
the  record  to  have  been  presented  for  consideration. 

Numerous  interesting  and  delicate  questions,  of  great  im- 
portance to  these  parties,  and  some  of  them  of  moment  to  the 
citizens  of  the  United  States,  are  now  suggested.  Among 
them  are  the  questions,  whether  an  Act  of  Congress  be- 
comes the  law  of  the  land  eo  instanti  the  President  puts 
his  name  thereto ;  whether,  during  the  ten  days  in  which, 
by  the  Constitution,  he  is  at  liberty  to  retain  a  bill  for 
consideration,  the  bill  is  so  far  under  his  control  that,  not- 
withstanding he  may  have  at  first  affixed  his  signature,  he 
may,  if  subsequent  information  or  subsequent  reflection  lead 
him  to  disapprove,  erase  such  signature,  and  return  the  bill 
with  his  objections ;  whether,  if  he  have  affixed  his  name  at 
his  residence,  or  in  the  executive  chamber,  and  the  bill  re- 
mains in  his  drawer,  it  is,  nevertheless,  operative  as  a  law ; 
whether,  during  the  whole  number  of  ten  days,  it  is  entirely 
under  his  control,  so  that  he  may  approve  or  disapprove,  his 
signature  only  operating  when  he  surrenders  the  possession 
of  the  bill ;  whether  the  Act  of  September  16th,  1789,  (1  U. 
S.  Stat,  at  Large^  68,)  providing,  that,  whenever  a  bill,  having 
been  approved  and  signed,  shall  become  a  law  or  take  effect, 
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it  shall  forthwith  thereafter  be  received  by  the  Secretary  of 
State  from  the  President,  and,  as  soon  as  conveniently  may 
be,  published,  has  or  can  have,  as  matter  of  appropriate  legal 
evidence,  any  effect  to  determine  when  the  President  has  lost 
control  of  the  qnestion,  or  when  his  approval  has  legal  opera- 
tion ;  or  whether  such  Act  imports,  or  can  constitutionally 
import,  that  delivery  to  the  Secretary  of  State  must  be  made 
before  the  law  can  operate ;  and  whether  any  promulgation 
whatever  is  necessary  to  make  an  Act  of  Congress,  or  the 
President's  approval  thereof,  operative.  These  questions,  or 
multiplied  forms  of  substantially  the  same  question,  are  of 
great  interest.  So,  also,  whether,  when  a  statute  takes  effect 
on  a  given  day,  it  is  to  be  deemed  in  operation  during  the 
whole  of  that  day,  so  as  to  affect  the  validity  of  acts  done  on 
the  same  day,  but  at  an  hour  prior  to  the  actual  enactment ; 
whether  the  Court  may  recognize  fractions  of  a  day,  in  de- 
claring the  effect,  and  inquire  at  what  hour  of  the  day  the 
statute  became  operative,  and,  if  so,  what  are  the  sources  of 
evidence ;  and  whether,  if  the  statute  takes  effect  from  the 
signing  by  the  President,  the  hour  at  which  his  signature  was 
affixed  may  be  proved  by  parol,  and  the  effect  of  the  statute 
so  be  made  to  depend  upon  proofs  necessarily  somewhat  un- 
reliable. These  and  other  kindred  questions  discussed  herein 
are  of  general  interest.  In  more  immediate  relation  to  the 
subject  of  the  extension  of  patents,  it  is  of  some  interest  to 
inquire  what  in  law  amounts  to  an  extension.  Is  it  the  writ- 
ten decision  or  order  of  the  Commissioner,  or  is  it  the  exe- 
cuted certificate  of  extension,  or  is  the  record  of  such  decision 
and  certificate  an  essential  prerequisite?  My  conclusions 
npon  the  case,  as  now  developed,  render  it  unnecessary  that 
I  shonld  express  an  opinion  npon  these  various  questions 
above  stated. 

The  legal  effect  of  the  Act  of  1868  upon  the  rights  of  the 
parties,  if  it  was  in  operation  when  Mr.  Stout,  the  chief  clerk, 
made  the  extension — whether  anything  done  before  the  24th 
of  July,  1868,  operated  as  a  legal  extension  of  the  patent — and 
whether,  assuming  that  the  plaintiff  is  right  in  its  claim,  that 
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the  Act  had  no  legal  operation  nntil  the  President  had  signed 
and  delivered  the  bill  to  the  Secretary  of  State,  the  extension 
was  made  after  that  time — ^are  questions  whifdi,  whatever  may 
be  my  opinion  on  the  other  questions,  may  be  dedsive  of  the 
present  case.  On  these  last-named  questions,  I  state  my  con- 
clusions very  briefly. 

1.  The  Act  of  1868,  from  the  time  it  took  effect  as  a  law, 
operated  to  deprive  the  chief  clerk  of  the  Patent  Office  of 
power  and  jurisdiction  to  extend  a  patent.  Looking  to  the 
object  of  the  Act,  and  the  repeal  of  all  existing  Acts  on  the 
subject  of  supplying  vacancies,  it  is,  to  my  mind,  dear,  that 
the  Act,  in  all  its  principal  provisions,  muBt  apply  to  existing 
vacancies  caused  by  death  or  resignation.  It  embraces  heads 
of  departments,  chiefs  of  bureaus,  and  other  officers  thereof; 
and,  if  the  authority  conferred  did  not  reach  existing  vacan- 
cies, then  the  repeal  of  all  prior  laws  on  the  subject  of  tempo- 
rarily supplying  vacandes  left  such  vacandes  unfilled,  and 
without  authority  in  any  person  to  perform  the  duties,  and 
the  functions  of  the  office  could  be  discharged  by  no  one. 
The  reason  for  the  enactment  applied  with  the  same  force 
to  an  existing  vacancy  as  to  one  which  should  thereafter 
occur. 

The  words,  ^^  in  case  of  the  death,  resiguation,  absence,  or 
sickness  "  of  an  officer,  are  as  appropriate  to  describe  existing 
facts  as  those  which  may  occur  in  the  future ;  and  no  reason 
occurs  to  me  for  confining  it  to  the  latter  class.  It  may  not 
be  of  much  importance,  but  it  is  not  impertinent  to  observe, 
that  this  construction  of  the  Act  was  contemporaneously  given 
to  it  by  Congress  and  by  the  Patent  Office  itself. 

2.  It  is  entirely  clear,  that,  upon  the  pleadings  and  the 
proofs  in  this  case,  it  must  be  held,  that  nothing  done  by  Mr. 
Stout,  the  chief  clerk,  as  Acting  Commissioner,  before  the 
24th  of  July,  operated  as  a  legal  extension  of  the  patent.  The 
plaintiff,  in  his  bill,  relies  upon  an  extension  of  the  patent 
made  on  the  24th  of  July,  and  he  has  not  averred  anything 
as  a  ground  of  claim  that  any  prior  act,  decision,  or  adjudica- 
tion gave  him  any  right  beyond  the  term  of  the  original  pat^ 
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ent.  The  proofs  place  him  in  no  different  situation,  if  he  were 
not  conduded  by  the  pleadings.  The  certificate  of  extension 
relied  upon  bears  date  on  the  24th  of  July,  and  was  certainly 
not  executed  before  that  day.  I  think  Uie  proofs  show  that 
it  was  signed  after  that  day.  The  decision  or  order  entered 
upon  the  file  wrapper,  (as  the  disposition  of  the  contest  touch- 
ing the  extension),  as  finally  settled  and  approved  by  Mr. 
Stout,  as  Acting  Commissioner,  bears  the  deliberate  and  final 
date  of  the  24th  of  July.  The  apparent  endeavor  to  give  it 
earlier  effect,  through  the  testimony  of  Mr.  Stout  to  his  belief 
or  conviction  that  he  wrote  in  on  the  20th,  having  made  up 
his  mind  to  grant  the  extension  unless  his  mind  should  be 
change<l,  will  not  avail.  It  is  manifest,  from  the  proofs  in 
the  cause,  that  there  had  been  a  vigorous  contest,  and  that 
the  Acting  Commissioner  expected  to  receive  an  argument 
from  the  contestants.  The  rules  of  the  Patent  OfiSce  provided 
for  it.  I  have  already  held,  in  this  case,  that  I  could  not  go 
into  any  inquiry  touching  the  validity  of  the  patent,  founded 
on  any  irregularity  or  fiulure  to  conform  to  those  rules.  But 
this  reference  to  the  rules  conforms  to  and  confirms  what  the 
witness  in  substance  states,  that  nothing  was  done  prior  to 
the  24th,  which  was  either  understood  to  be,  or  was  intended 
to  be,  conclusive  as  a  decision.  The  idea  of  a  judgment  or 
decision,  in  its  nature  judicial,  being  made  provisionally, 
while  the  question  whether  any  or  what  judgment  should  be 
pronounced  was  kept  open  to  await  argument,  would  be  a 
novelty.  The  entry,  if  made  on  the  20th,  may  have  been  a 
minute  of  views  the  Acting  Commissioner  then  entertained ; 
but  he  says  himself  that  they  were  not  promulgated,  and  that 
he  did  not  intend  to  promulgate  them,  until  the  24th,  when 
he  thinks  he  make  the  date  '^  24,^'  for  the  purpose  of  giving 
the  decision  some  effect. 

I  add,  what  his  testimony  fairly  imports,  that  the  applicant 
was  almost  daily  urging  a  decision,  the  Acting  Commissioner 
was  waiting  for  the  appearance  of  the  counsel  for  the  contest- 
ants, and  the  final  decision  was  withheld,  he  retaining  his 
power  over  it,  until  the  24th,  when,  under  the  influence  of 
VOL  vin.— 84 
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apprehension  that  his  power  would  cease  by  force  of  the 
Act  then  already  passed  both  houses  of  Congress,  and 
known  to  have  been  laid  before  the  President,  and  of  a 
desire  to  have  the  extension  made,  which  he  thought  the 
applicant  justly  entitled  to,  he  made  his  decision  final  on  that 
day. 

3.  Having  reached  a  conclusion  that  the  patent  was  a  valid 
patent,  and  that  the  defendants  are  inlringers  of  that  patent, 
and  having  no  reason  to  doubt  that  the  decision  of  the  Act- 
ing Commissioner-that  the  applicant  was  entitled  to  an  exten- 
sion was  just  and  proper,  I  have  come  to  the  examination  of 
the  question  of  fact,  as  to  when  the  extension  was  actually 
made,  without  impulse  or  possible  prejudice  unfavorable  to 
the  plaintiff,  and  I  trust,  also,  without  any  impression  on  my 
mind  unfavorable  to  a  just  view  of  the  evidence.  If,  then, 
the  claims  of  the  plaintiff  as  to  the  time  when,  or  the  event 
upon  which,  an  Act  of  Congress  becomes  operative  as  the  law 
of  the  land  be  conceded,  and  be  fixed  at  the  time  when  the 
Act  is  received  by  the  Secretary  of  State,  and  the  extension 
of  a  patent  be  held  to  create  a  vested  right  in  the  applicant, 
not  to  be  defeated  by  any  retroactive  legislation,  by  legal  fic- 
tion or  otherwise,  even  for  an  hour  or  other  part  of  a  day, 
the  questions  of  fact  remain — ^when  was  the  Act  in  question, 
with  the  approval  of  the  President,  delivered  and  received  by 
the  Secretary  of  State  ?  and  when,  in  fact,  was  the  patent  ex- 
tended by  the  chief  clerk,  as  Acting  Commissioner  ? 

On  the  first  of  these  questions,  the  proof  is  entirely  con- 
vincing, and  there  is  no  contradiction,  to  this  extent — ^it  was 
not  later  than  four*  o'clock  in  the  afternoon.  Although  one 
of  the  witnesses  ventures  the  opinion  that  the  message  to 
the  Senate  announcing  the  approval  of  the  bill  did  not  reach 
the  Senate  before  half-past  four,  the  grounds  of  his  opinion 
are  not  very  obvious,  and,  if  a  mere  opinion  founded  on  the 
business  done  in  that  body  after  that  message  was  received, 
and  before  five  o'clock,  is  of  any  moment,  I  think  the  infer- 
ence that  it  arrived  there  earlier  much  better  warranted  ;  and 
the  fact  that  the  bill,  sent  by  another  messenger,  was  filed  in 
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the  office  of  the  Secretary  of  State  on  that  day,  and  that  the 
office  hours  were  from  nine  to  fonr,  ought  to  be  deemed  to 
settle  that  question. 

On  the  other  question,  it  is  pertinent  to  say,  that  I  deem 
it  doubtful  that  the  making  of  the  decision  which  is  endorsed 
on  the  file  wrapper,  is  the  official  act  which  operates  as  a  legal 
extension  of  the  patent,  even  though  it  be  deemed  to  estab- 
lish the  right  to  such  extension.     It  may  be  a  final  decision, 
and,  if  made  while  the  chief  clerk  h^d  jurisdiction  and  power 
to  make  it,  might  perhaps  be  conclusive  upon  his  successor  in 
the  discharge  of  the  duties  of  Commissioner.     Whether  even 
the  certificate  of  extension  grounded  thereon  had  not  such 
relation  back  to  that  decision  that  it  might  be  signed  by  such 
chief  clerk  after  his  power  had  ceased,  the  same  being  treated 
simply  as  the  embodiment  of  that  decision  in  proper  form,  as 
evidence  of  the  title  of  applicant,  I   express  no   opinion. 
Taking  all  this  most  favorably  to  the  claim  of  the  plaintiff, 
when  W9,s  the  decision  in  fact  made  ?     The  testimony  satisfies 
me,  and  I  must,  therefore,  find,  that  it  was  made  between 
seven  and  eleven  o'clock  in  the  evening  of  the  24th  of  July, 
and,  therefore,  after  the  Act  of  Congress  had  been  approved, 
signed,  and  filed  in  the  office  of  the  Secretary  of  State.     On 
the  20th  or  21st,  Hay,  (administrator  of  Mellier),  the  applicant, 
had  been  heard  upon  the  subject  of  the  granting  of  his  appli- 
cation.    The  matter  was  kept  open  to  enable  the  counsel  for 
the  contestants  to  be  heard,  imder  the  rules.    Those  rules 
contemplated  the  giving  of  even  more  time  to  the  contestants. 
Hay  was,  nevertheless,  "  almost- daily  urging  a  decision."  A^ 
apprehension  had  arisen  that  the  Act  of  Congress,  taking 
away  the  power  of  the  chief  clerk,  would  be  signed  by  the 
President.      On   that   evening,  between  seven   and  eleven 
o'clock,  Hay  and  others  were  present  in  the  Office.    Hay  had 
no  business  there  "  but  to  urge  the  extension  of  this  patent." 
Mr.  Stout  was  devoting  his  attention  to  the  papers  in  the  ap- 
plication for  such  extension.     One  of  the  clerks  in  the  Office 
was  present,  and  read  to  him  some  papers  connected  with  the 
case.    He  also  devoted  some  attention  to  another  application 
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for  the  extension  of  a  patent.  That  case  he  decided  adverse- 
ly to  the  applicant,  under  the  same  date,  July  24th,  and,  as 
to  that,  it  is  obvious,  there  was  no  occasion  for  further  atten- 
tion, if  he  bad  already,  at  an  earlier  hour  of  the  day,  actually 
made  an  adverse  decision,  for  that  terminated  his  duties  in 
relation  thereto.  A  rumor  reached  the  Office,  in  the  course 
of  the  evening,  that  the  Act  of  Congress  above  referred  to 
had  been  signed  by  the  President,  and  some  one  volunteered 
to  go  to  the  Capitol  to  inquire.  One  witness  thinks  he  returned 
with  a  confirmation  of  the  rumor,  but  the  witness  Penne- 
backer  testifies,  that  he  himself  volunteered  to  go  and  went, 
and  was  told  that  the  persons  inquired  of  had  no  notice  ot 
such  signing,  and  that  he  returned  and  delivered  the  message, 
lir.  Stout  is  quite  positive  that  he  did  not  know  of  such 
signing  until  the  next  day.  This  would  leave  him  at  liberty 
to  act  in  the  matter  of  the  extension  ;  and  all  these  circum- 
stances indicate  most  strongly  that  it  was  then  and  there 
that  his  decision  was  made  and  intended  to  be  operative  and 
final. 

This  conclusion  renders  an  opinion  upon  most  of  the  ques- 
tions discussed  unnecessary ;  and,  therefore,  I  do  not  inquire 
fiirther,  whether  the  Act  is,  as  matter  of  law,  to  be  deemed 
the  law  of  the  land  during  all  the  24th  of  July,  or  on  whom 
is  the  burden  of  showing  whether  the  decision  was  before  or 
after  the  time  at  which  the  bill  was  filed  in  the  office  of  the 
Secretary  of  State,  if  that  be  the  hour  and  moment  when  it 
took  effect,  or  whether  the  operation  of  an  Act  of  Congress 
shall  be  made  to  depend  upon  evidence  in  parol  to  matters 
lying  in  the  memory  of  witnesses  and  not  in  the  record. 
Notwithstanding  my  conclusion,  the  case  may,  perhaps,  illus- 
trate the  uncertainty  attending  such  inquiries  touching  the 
law  of  the  land,  and  often,  it  may  be,  when  very  grave  con- 
sequences will  flow  from  the  opening  of  such  a  question  to 
parol  proof.  It  may  be  argued,  with  some  force  at  least,  that 
a  law  enacted  by  Congress,  approved  and  signed  by  the  Presi- 
dent, is  to  be  taken  as  the  expression  of  what  is  wisest  and 
best,  and  that,  if  an  official  act  in  contravention  of  its  pro^ 
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visions  or  requirements  be  insisted  upon,  he  who  relies  upon 
such  act  as  valid  should,  if  he  be  permitted  to  divide  the  day 
of  enactment  into  portions,  show,  on  his  part,  by  very  clear 
evidence,  that  the  official  act  relied  upon  preceded  the  enact- 
ment of  the  law. 

The  plaintiff  must  have  a  decree  herein  in  conformity 
with  the  former  decision,  so  far  as  it  affirms  the  validity  of 
the  original  patent  and  the  infringement  thereof,  and  directs 
an  account  of  the  profits  down  to  the  Yth  of  August,  1868, 
when  that  originq-l  patent  expired,  but  no  injunction  restrain- 
ing the  defendant  in  the  future  use  of  the  invention  in  question 
should  be  granted. 


William  H.  Bliss 
The  Crrr  of  Beoobxtn.    In  Equity. 

The  Act  of  the  Legpislatnre  of  New  York,  passed  March  27th,  1862,  {Lawa  of 
1862,  chap.  68,)  has  no  effect  to  relieve  the  corporation  of  the  city  of  Brook- 
lyn from  liability  to  pay  the  patentee  of  a  patent  for  an  improyement  in  hose- 
conplings  used  by  it  without  his  license. 

The  fact  that  the  patent  is  a  reissued  one,  and  that  the  hose-eonplings  were 
bought  by  the  city  before  the  reissue  was  granted,  does  not  confer  the  right 
to  use  them.  , 

On  final  hearing,  an  accounting  was  decreed,  btit,  as  the  hose-couplings  were 
necessary  for  the  daily  use  of  the  city  in  the  prevenlion  of  fires,  an  injunction 
was  withheld. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  July  12th,  1871.) 

Benedict,  J.  This  is  a  suit  in  equity  brought  to  compel 
the  city  of  Brooklyn  to  account  for  the  use  of  a  patent  hose- 
coupling  and  for  an  injunction.  The  complainant's  rights  are 
based  upon  a  reissued  patent  for  an  improvement  in  hose- 
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coupling,  dated  December  Ist,  1869.  The  use  of  the  coup- 
ling by  the  city  is  undisputed,  and  the  utility  of  the  invention 
is  thus  proved.  Neither  the  novelty  of  the  invention  nor  the 
complainant's  right  to  the  patent  are  placed  in  issue,  but  the 
defence  is  mainly  rested  upon  the  Act  of  the  Legislature  of 
this  State,  passed  March  27th,  1862,  {Laws  of  1862,  chap.  63). 
My  opinion  is,  that  the  Act  in  question  is  without^effect  to 
relieve  the  corporation  of  the  city  of  Brooklyn  from  liability 
to  pay  the  complainant  for  the  use  of  his  patent.  On  the 
contrary,  I  hold  the  city  liable,  notwithstanding  that  Act,  for 
such  use,  from  the  date  of  the  reissue  to  the  filing  of  the  bill. 
The  use  of  the  coupling  in  question  does  not  come  within  the 
description  of  the  acts  for  which,  when  committed  by  its  oflBl- 
cers,  the  city  is  relieved  from  liability  by  the  Act  of  1862. 

The  point  taken,  that  the  city  bought  the  coupling  before 
the  reissue  of  the  patent,  and  when  the  only  patent  in  exist- 
ence was  invalid,  is  not  new,  and  cannot  be  maintained.  {Ca/rr 
V.  Rice,  1  Fisher,  198,  211,  212.) 

There  must,  accordingly,  be  a  decree  for  the  complainant, 
with  an  order  for  an  accounting  before  a  master.  I  do  not 
grant  an  injunction  at  the  present  time,  because  of  the  fact 
that  the  couplings  in  question  are  necessary  for  the  daily  use 
of  the  city  in  the  prevention  of  fires.  The  complainant's 
rights  can,  doubtless,  be  fully  protected  without  a  resort  to  an 
injunction. 

George  Oifford  and  William  C,  Witter,  for  the  plaintifll 

WilUam  C.  De  Witty  for  the  defendants. 
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Aason  H.  Allen 
The  Citt  of  Bbooklyn.    In  Equity. 

The  city  of  Brooklyn  is  not  liable  to  the  patentee  of  a  patented  seat,  for  the  use 
thereof  in  the  public  schools  of  the  city,  under  the  direction  of  the  Board  of 
Education,  which  purchased  and  owns  the  seats,  the  corporation  of  the  city 
not  using  the  seats,  and  having  no  power,  by  law,  to  direct  the  discontinuance 
of  their  use. 

(Before  Bsnxdiot,  J.,  Eastern  District  of  New  York,  July  12th,  1871.) 

Benedict,  J.  I  am  of  the  opinion  that  this  action  cannot 
be  maintained  against  the  city  of  Brooklyn — ^not,  however, 
by  reason  of  any  exemption  from  liability  secured  by  the  Act 
of  1862,  {Bliss  V.  The  City  of  BrookUyny  cmte^p.  533),  but  be- 
cause the  use  of  the  complainant's  patent  seats  in  the  public 
schools  of  the  city,  under  the  direction  of  the  Board  of  Edu- 
cation, to  which  body  the  seats  belong,  does  not  create  a  lia- 
bility on  the  part  of  the  corporation  of  the  city  of  Brooklyn 
to  pay  the  complainant  for  the  use  of  his  patent.  The  in- 
junction prayed  for,  if  granted,  would  be  of  no  effect,  as  the 
corporation  of  the  city  has  no  power,  by  law,  to  direct  the  dis- 
continuance of  the  use  of  the  seats.  The  seats  are  not  used 
by  the  corporation  of  the  city,  but  by  the  Board  of  Education, 
the  purchaser,  and  any  injunction,  to  be  effectual,  must  issue 
against  that  body. 

JoJm  A,  Beally  for  the  plaintiff. 

William  C.  De  Witt,  for  the  defendants. 
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The  Erie  Railwat  Company  and  others 
BoBERT  A.  Heath  and  Henry  L.  Eaphael,  Impleaded,  &o. 

This  Court  has  power  to  compel,  by  summary  process,  the  restoratioii  of  any 
property  abstracted  from  its  custody,  whether  the  party  abstracting  it  be  or 
be  not  a  party  to  the  suit  concerning  such  property. 

Shares  of  the  stock  of  a  corporation  were  in  the  hands  of  a  receiyer  of  this 
Court  Certificates  therefor  were  issued  by  the  corporation  to  the  receiyer, 
and  had,  appurtenant  to  them,  the  privilege  of  being  certified  by  the  register- 
ing agent  of  the  corporation,  as  representing  shares  duly  registered.  Such 
priyilege  was  a  part  of  the  property  in  the  shares,  and  a  yaluable  privilege. 
G.,  by  his  acts  in  respect  to  such  shares,  deprived  such  shares,  while 
they  were  in  the  custody  of  this  Court,  of  such  privilege,  and  procured  such 
privilege  to  be  conferred  on  a  like  number  of  other  shares  of  the  stock  of  the 
corporation,  while  they  were  his  property :  ffdd,  that  O.  must  restore  the 
property  abstracted,  by  making  provision  for  the  restoration  of  such  privilege 
to  the  receiver's  shares,  or,  in  default  thereof,  make  good  the  pecuniary  value 
of  the  spoliation. 

The  mode  of  making  such  provision,  discussed. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  July  12th,  18Y1.) 

Blatohford,  J.  "Without  discussing  at  length  the  various 
questions  debated  on  the  hearing  on  the  petition  of  Heath  and 
Kaphael  for  relief  against  Jay  Gould,  I  deem  it  sufScient  to 
state  briefly  the  conclusions  at  which  I  have  arrived : 

(1.)  The  shares  of  stock  which  are  the  subject  of  controversy 
in  this  suit  are  in  the  possession  of  this  Court  by  the  hands  of 
its  receiver,  Mr.  Coleman,  and  they  have  been  in  such  posses- 
sion, and  Mr.  Coleman,  as  receiver,  has  been  the  officer  of  this 
Court,  ever  since  the  removal  of  the  suit,  as  regards  Heath 
and  Kaphael,  into  this  Court. 

(2.)  This  Court  has  the  power  to  compel,  by  summary 
process,  the  restoration  by  Mr.  Gould  of  any  property  which 
he  has  abstracted  from  the  custody  of  this  Court,  whether  he 
be  or  be  not  a  party  to  the  suit  concerning  such  property. 
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(3.)  As  respects  sach  shares  of  stock,  the  certificates  repre- 
senting them,  which  were  issued  to  the  receiver,  had,  when 
snch  receiver  became  the  officer  of  this  Court,  the  privilege 
appurtenant  to  them,  of  being  certified  by  the  registering 
agent  of  the  Erie  Bailway  Company,  as  representing  shares 
duly  registered  with  such  agent.  Such  privilege  was  a  part 
of  the  property  in  the  shares,  and  was  a  valuable  privilege. 
Mr.  Gould  has,  by  his  acts,  in  respect  to  30,000  of  such  shares, 
not  only  destroyed  such  privilege,  and  deprived  such  30,000 
shares,  while  they  were  in  the  custody  of  this  Court,  of  such 
privilege,  but  has  converted  such  privilege  to  his  own  use,  by 
procuring  it  to  be  conferred  on  30,000  other  shares  of  the 
stock  of  the  company,  while  such  latter  shares  were  his  prop- 
erty. 

(4.)  Having  thus  abstracted  property  from  the  custody  of 
this  Court,  Mr.  Gould  must  restore  it,  by  making,  or  causing 
to  be  made,  provision,  that  the  30,000  shares  represented  by 
the  certificates  issued  to  the  receiver,  which  have  been  thus 
deprived  of  the  privilege  referred  to,  shall  have  such  privilege 
restored  to  them ;  and,  in  default  thereof,  he  must  make  good 
the  pecuniary  value  of  such  spoliation. 

(5.)  Such  provision  is  proposed  to  be  made  by  placing  on 
the  registry  list  of  the  registering  agent  of  the  company, 
30,000  shares,  which  have  been  created  by  the  company  and 
certificates  for  which  have  been  issued  by  the  company,  but 
which  have  never  hitherto  been  upon  such  registry  list,  and 
thereby  providing  an  adequate  privilege  of  registry  for  all  the 
shares  represented  by  the  certificates  issued  to  the  receiver. 
I  see  no  objection  to  this  course.  If  the  company  recognizes 
this  30,000  shares  as  valid  stock,  as  is  shown  to  be  the  fact, 
and  the  registering  agent  of  the  company  will,  on  the  proper 
steps  being  taken  to  that  end,  certify  all  the  shares  held  by 
the  receiver,  as  being  duly  registered  shares,  this  Court  can- 
not, in  this  suit,  adjudicate  on  the  question  of  the  alleged  in- 
validity of  such  shares,  as  having  been  issued  ultra  vires  or  in 
an  irregular  manner  not  capable  of  ratification  and  not  ratified 
by  the  company.    Such  question  is  wholly  collateral  to  this 
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suit.  The  isBneB  in  this  suit  raise  no  such  question,  and  it  can 
be  determined  only  in  a  plenary  suit,  with  proper  parties  and 
with  pleadings  framed  to  present  it.  I  do  not  intend  to  sug- 
gest that  the  stock  is  valid  or  that  it  is  invalid,  but  only  that, 
for  the  purposes  of  this  suit  and  of  this  question  of  registra- 
tion, it  must  be  regarded  by  this  Com*t  as  prima  fade  valid 
stock. 

(6.)  This  Court  is  equally  without  power,  in  this  suit,  to 
enjoin  the  company  from  placing  on  the  registry  list  the 
30,000  shares  which  it  is  proposed  to  place  there.  The  plead- 
ings in  this  suit  allow  no  such  relief,  and  the  company  is  a 
plaintiff  in  it. 

(7.)  The  motion  of  the  plaintiffs  to  open  the  default  taken 
on  the  11th  of  March  last  is  denied.  Such  a  course  is  not 
necessary  in  order  to  allow  the  real  owner  of  any  stock  repre- 
sented by  Heath  and  Raphael  to  claim  it  at  the  hands  of  this 
Court,  while  it  is  in  the  custody  of  this  Court.  When  such 
stock  shall  have  been  placed  in  proper  condition  for  its  resto- 
ration to  Heath  and  Kaphael,  if,  then,  any  person  claiming 
any  of  the  stock  through  evidence  of  title  issued  by  Heath 
and  Eaphael,  shall  apply  to  this  Court  to  have  his  rights  in 
the  premises  awarded  to  him  out  of  the  res  in  Court,  the  ap- 
plication will  be  considered  and  disposed  of. 

Edwin  W.  StougJUon  and  WiUiam  A.  Bedoh^  for  the  plain- 
tiffs and  Jay  Gould. 

WUliam  M.  Evarts  and  Cha/rle%  F.  Southmayd^  for  Heath 
and  Raphael. 
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The  Favobtta. 

A  ferry  boat,  just  as  she  cleared  her  slip  at  Brooklyn  on  her  way  to  New  York, 
saw  a  steamer  coming  up  the  river,  near  to  the  Brooklyn  side.  Seeing  danger 
of  collision,  the  ferry  boat  stopped  and  backed,  and  blew  t^  whistles.  A 
collision  ensued  between  the  two  yessels :  Held,  that  the  steamer  was  wholly 
in  faalt 

The  pilot  of  the  ferry  boat  haying  acted  in  good  faith,  in  a  situation  of  great 
peril,  ought  not  to  be  considered  in  fault,  eyen  if  his  judgment  was  erroneous, 
in  stopping  instead  of  adyancing. 

When  a  yessel  is  placed  in  imminent  jeopardy  by  the  fault  of  auother,  the 
discretion  which  her  mariners  are  called  upon  instantly  to  exercise,  is  not  to 
be  closely  criticised,  nor  their  conduct  to  be  condemned,  unless  yery  plainly 
neglectful  or  unskilful. 

It  is  a  groaB  fiiult  in  a  steamer  to  pass  along  the  mouths  of  the  ferry  slips  in 
the  East  riyer,  in  close  proximity  thereto,  at  a  speed  at  which  all  efforts  to 
stop  her,  when  danger  of  collision  with  a  ferry  boat  coming  out  of  her  slip 
appears,  are  ineffectual 

The  proper  rules  stated,  for  ascertaining  the  amount  of  damages  to  be  awarded, 
in  case  of  loss  or  damage  by  a  collision. 

The  alleged  depreciation  in  the  market,  which  is  said  to  result  from  the  mere 
&ct  that  a  yessel  has  once  been  injured  and  repaired,  depending  upon  pre- 
judice or  apprehension,  when  the  intrinsic  yalue  of  the  vessel  is  made  good, 
is  too  indefinite  and  variable  to  be  allowed  as  damages. 

The  loss  of  the  use  of  a  ferry  boat  while  undergoing  repairs,  may  be  allowed  to 
her  owners  as  damages,  even  though  they  own  a  spare  boat  which  is  used  to 
supply  the  place  of  the  disabled  one  while  she  is  being  repaired. 

(Before  Woodruff,  J.,  Eastern  District  of  New  York,  August  21st,  1871.) 

"WooDEUFF,  J.  In  the  afternoon  of  the  lith  of  April, 
1865,  the  steam  ferry  boat  Manhassett,  the  property  of  the 
libellants,  was  running  on  the  ferry  between  the  foot  of  Main 
street,  Brooklyn,  and  the  foot  of  Catharine  street,  New  York. 
On  one  of  [her  trips,  she  came  out  of  the  Main  street  slip, 
and,  when  she  had  advanced  into  the  river  sufficiently  to 
enable  her  pilot  to  see  towards  the  south-west,  past  the  ad- 
jacent pier  and  the  vessels  lying  thereat,  the  steamship 
Favorita  was  seen  coming  up  the  river,  within  such  distance 
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from  the  Brooklyn  side  as  to  suggest  danger  of  collision. 
The  pilot  of  the  Manhassett,  believing  that  he  could  not 
escape  by  going  ahead,  instantly  riing  to  stop  and  then  to 
back,  and  blew  two  whistles,  to  indicate  to  the  Favorita  his 
wish  that  she  should  sheer  to  the  left,  while  he  endeavored, 
by  a  pressing  signal  to  his  engineer  to  "  back  her  strong,"  to 
draw  the  Manhassett  again  into  her  slip.  The  signal,  if  heard, 
was  not  regarded  and  was  not  responded  to ;  and  the  Favorita 
was,  (if,  after  she  was  seen  from  the  Manhassett,  her  course 
was  at  all  changed,)  sheered  more  to  the  right.  A  collision 
ensued.  The  Manhassett  was  struck  just  forward  of  her  port 
wheel-house,  and  was  greatly  damaged.  For  this  injury  the 
libellants,  her  owners,  brought  this  suit,  and,  by  the  decree  of 
the  District  Court,  (1  Benedict^  30,)  both  vessels  were  ad- 
judged in  fault,  the  Favorita  in  passing  up  the  river  on  the 
right  side,  so  near  the  Brooklyn  shore,  across  the  mouth  of 
the  libellants'  and  other  ferry  slips,  and  the  Manhassett  in 
not  keeping  her  course,  instead  of  stopping  and  backing,  as 
she  did. 

There  is  some  conflict  of  testimony  on  the  question  whe- 
ther the  Manhassett  could,  by  continuing  to  advance,  have 
cleared  the  steamship.  The  result  of  her  advancing  instead 
.  of  stopping  is,  upon  all  the  evidence,  at  least,  doubtful.  The 
pilot  was  acting  in  good  faith,  in  a  situation  of  great  peril, 
and,  an  opinion  formed  after  the  event,  which  should  pro- 
nounce his  judgment  erroneous,  ought  not  to  be  decisive  of 
fault  on  his  part,  casting  upon  the  libellants  the  loss.  It  is  a 
familiar  and  well  settled  rule,  that,  when  a  vessel  is  placed  in 
imminent  jeopardy  by  the  fault  of  another,  the  discretion  which 
her  mariners  are  called  upon  instantly,  and  in  the  very  jaws 
of  the  peril,  to  exercise,  to  effect  deliverance,  is  not  to  be 
closely  criticised,  nor  their  conduct  to  be  condemned,  unless 
very  plainly  negligent  or  unskilful.  Sudden  danger  and  un- 
avoidable alarm,  in  a  degree,  disqualify  for  the  exercise  of  that 
calm  weighing  of  chances,  and  a  deliberate  choice  of  the  best 
possible  mode  of  escape,  which  may,  in  other  circumstances^ 
be  required ;  and  if,  therefore,  I  should  conclude,  that,  had  the 
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Manhassett  continued  to  advance  into  the  river,  she  would  have 
cleared  the  Favorita,  (which  I  greatly  doubt,)  that  would  not 
be  decisive.  I  think  the  case  is  clearly  within  the  rule  I  have 
stated.  The  Favorita,  coming  at  a  speed  of  from  eight  to  ten 
miles  an  hour,  was  almost  upon  her,  before  it  was  possible  for 
the  Manhassett  to  discover  her  approach.  Advancing  at  from 
600  to  800  feet  in  a  minute,  and  hardly  that  distance  removed 
when  seen  by  the  pilot,  there  was  no  time  for  deliberation, 
and,  in  my  judgment,  upon  the  whole  case,  no  fault  can  be 
imputed  to  him,  in  what  he  did. 

The  whole  fault  was  on  the  part  of  the  Favorita,  in  put- 
ting the  Manhassett  in  such  peril.  On  that  point,  I  deem  it 
wholly  unnecessary  to  rest  the  case  upon  any  statute  of  the 
State  of  New  York,  {Act  of  April  12^A,  1848,  Zaacs  of  1848, 
chap.  321,)  or  to  affirm  or  deny  the  validity  of  that  statute, 
in  application  to  a  case  like  the  present.  Nor  do  I  hold  here 
that  ferry  boats  have  any  exclusive  or  prior  right  to  which 
other  vessels  must  yield.  But,the  exigencies  of  business,  and 
the  necessities  of  the  public,  and  the  resulting  condition  of  a 
great  thoroughfare  like  the  East  river,  are  to  be  recognized 
and  respected  by  all  who  navigate  its  waters.  The  Favorita, 
or  those  in  her  management,  knew  or  were  bound  to  know 
this,  and  it  ought  to  be  accounted  a  gross  fault  to  pass  along 
the  mouths  of  the  numerous  ferry-slips,  in  such  proximity 
thereto  as  in  the  present  case,  when  going  at  a  speed  at  which 
ail  the  efforts  made  to  stop  her,  when  danger  of  collision 
appeared,  were  ineffectual.  The  reasons  upon  which  the 
statute  requiring  her  to  keep  as  near  the  middle  of  the  river 
as  possible  is  founded,  are  reasons  of  ordinary  prudence  and 
obviously  tending  to  safety  of  navigation,  whether  the  statute 
is  or  is  not  of  binding  force,  as  a  statute. 

Had  the  Favorita  kept  suitably  distant  from  the  shore,  her 
speed  was,  no  doubt,  unobjectionable,  and  it  is,  therefore,  her 
path,  and  not  her  speed,  which  condemns  her ;  and,  if  any  cir- 
cumstances of  convenience,  whether  the  avoidance  of  other 
vessels,  or  the  like,  invited  her  to  run  near  to  the  piers,  she 
was  bound  to  conform  to  the  exigencies  of  that  situation,  and 
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make  her  advance  such  as  not  to  imperil  other  vessels  pnrsa- 
ing  their  ordinary,  accustomed,  well  known  business,  with 
which  those  in  the  management  of  the  Favorita  mast  be  taken 
to  have  been  familiar.  This  view  of  the  fault  of  the  Favorita 
is,  I  think,  intensified  by  the  fact,  not  before  mentioned,  that, 
when  the  Manhassett  began  to  move  out  of  her  slip,  when  the 
Favorita  could  not  be  seen  from  the  Manhassett,  the  smoke 
stack  of  the  latter  could  be  seen,  and  was  seen,  from  the  Fa- 
vorita, moving  out.  There  was  then  time  for  the  Favorita  to 
slow,  stop,  go  out  towards  the  centre  of  the  river,  or  do  what- 
ever was  requisite  to  avoid  her,  without  involving  her  in  the 
condition  of  danger  from  which  she  made  her  ineffectual  en- 
deavor to  escape.  I  am  constrained,  by  the  convictions  pro- 
duced by  the  testimony,  to  hold  that  the  consequences  of  this 
collision  should  be  wholly  borne  by  the  Favorita. 

In  relation  to  the  appellants'  claim  to  be  allowed  a  larger 
sum  as  damages,  by  reason  of  a  depreciation  in  the  value  of 
the  ferry  boat,  notwithstanding  such  repairs  as  were  made, 
there  ought  to  be  no  misapprehension  of  the  rule  governing 
this  Court.  It  aims  at  making  the  aggrieved  party  good  for 
his  loss,  not  by  giving  heed  to  speculative,  fanciful  or  capri- 
cious estimates,  but  by  clear  and  safe  tests,  which  involve  no 
danger  of  injustice  to  the  party  who  is  liable.  The  owner  of 
the  injured  vessel  may  recover  the  cost  of  repairing  her.  If 
the  cost  of  such  repairs  can  be  clearly  and  reliably  shown,  he 
may  have  such  recovery,  whether  the  repairs  have  been  actu- 
ally made  or  not.  He  may  repair  his  vessel  fully,  so  that  she 
shall  be  actually  as  good  as  she  was  before  the  injury,  and  be 
indemnified  by  his  recovery.  If  his  vessel  be  wholly  lost,  or 
so  injured  that  she  cannot  be  repaired  except  at  a  cost  greater 
than  her  value,  he  may  recover  her  value ;'  and  there  may, 
possibly,  be  a  case  in  which  complete  repairs  cannot  be  made, 
in  which  intrinsic  and  inevitable  diminution  of  value  could 
be  estimated  safely  and  allowed.  But  that  alleged  deprecia- 
tion in  the  market,  which  is  said  to  result  from  the  mere  fact 
that  a  vessel  has  once  been  injured  and  repaired,  depending 
upon  prejudice  or  apprehension,  when,  in  truth,  the  intrinsic 
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value  of  the  yessel  is  made  good,  is  indefinite,  uncertain  and 
variable.  The  estimate  thereof  will  depend  npon  the  fears  or 
caprices  of  proposed  purchasers,  and  wiU  fluctuate  according 
to  the  fancy  or  imagination  of  witnesses. 

In  the  present  case,  one  thousand  dollars  was  allowed  for 
damages  not  fully  repaired.  The  proof  shows  that  it  would 
cost  at  least  that  sum  to  make  the  repairs  complete.  This 
was  properly  allowed.  There  is  testimony  that  the  deprecia- 
tion was  greater,  and  that  the  vessel  was  not  worth  so  much 
by  two  thousand  dollars,  and  the  libellants  insist  that  two 
thousand  dollars  instead  of  one  should  have  been  allowed ; 
but  I  think  it  clear,  upon  the  whole  testimony  of  the  expe- 
rienced ship  builder  by  whom  the  estimate  of  two  thousand 
dollars  was  made,  that  he  has,  in  this,  taken  into  view  the 
effect  upon  the  market  value  of  the  *ferry  boat,  without  con- 
fining himself  to  what  it  would  cost  to  make  her  intrinsically 
as  good  as  she  was  before.    The  allowance  made  must  stand. 

In  regard  to  the  allowance  for  the  loss  of  the  use  of  the 
ferry  boat  while  undergoing  repairs,  I  have,  in  a  former  case, 
(The  Cayuga^  7  Blatchf,  C.  C.  jff.,  385,)  expressed  myself 
fully,  to  the  effect  that  it  is  proper ;  and  the  circumstance 
that  the  libellants  had  a  "  spare  boat,"  with  which  to  perform 
her  accustomed  service,  does  not  deprive  them  of  the  fair 
value  of  such  use.  To  hold  otherwise  is,  in  effect,  to  hold 
that,  when  the  defendants,  in  order  that  their  ferry  may  be 
run  without  interruption,  and,  as  they  are  doubtless  bound  to 
run  it,  that  the  public  m^y  be  accommodated,  provide,  at  large 
expense,  more  boats  than  are  ordinarily  required,  this  enures 
to  the  benefit  of  a  tort-feasor,  and  he,  on  an  estimate  of 
damages,  may  claim,  in  effect,  to  be  allowed  the  use  of  such 
surplus  boats.  They  are  provided,  in  part,  with  a  view  to 
just  such  interruptions,  and  with  a  knowledge  that,  in  case  of 
a  wrongful  injury  to  one  boat,  the  libellants  will  legally  ob- 
tain some  compensation,  at  least,  by  way  of  indemnity  for 
their  expenditure. 

The  libellants  must  have  a  decree  for  the  whole  amount 
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of  the  damages  ascertained  in  the  District  Court,  with  their 
costs. 


JSenjamm  D.  SiUimany  for  the  libellants. 
Benedict  <&  Benedict^  for  the  claimants. 


The  TJnitbd  States 

Joseph  H.  Stineb,  Cobnblius  J.  Dankel,  Geoboinb 
Dankel,  Bebnabd  Hellbb,  and  Adolph  Isaacson. 
In  Equiiy. 

An  intent  to  defraud  Bubsequent  creditors  is  sufficient  to  avoid  a  oonyeyance,  at 
the  suit  of  sncfa  creditors,  if  it  was  either  yolnntary  or  not  made  in  good 
faith. 

Under  the  11th  section  of  the  Judiciary  Act  of  September  24th,  1789,  (1  U.  8, 
Stat,  at  Large,  78,)  this  Court  has  jurisdiction  of  a  creditor's  bill,  brought  by 
the  United  States,  where  the  matter  in  dispute  exceeds,  ezdnsive  of  oosta,  the 
sum  or  value  of  five  hundred  dollars. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  August  24tli,  1871.) 

Blatohford,  J.  This  is  a  creditor's  bill,  founded  on  a 
judgment,  recovered  by  the  United  States,  in  the  District 
Court  for  this  District,  against  the  defendants  Stiner,  Come* 
lius  J.  Dankel,  and  Heller,  on  the  23d  of  March,  1870,  and 
docketed  against  them  on  the  25th  of  March,  1870,  for 
$11,040.  On  an  execution  issued  thereon,  $106.72  was  made, 
the  expenses  of  the  marshal  in  making  it  being  $109.16. 
Otherwise,  the  judgment  and  execution  are  unsatisfied. 
Such  judgment  was  rendered  against  Stiner,  as  principal,  and 
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the  others  as  sureties,  in  a  stipulation  given  on  the  release  of 
property  seized  in  a  suit  m  rem^  brought  by  the  United 
States  against  such  property,  being  property  found  on  the 
distillery  premises  of  Stiner,  for  the  forfeiture  thereof,  for  a 
violation  of  the  internal  revenue  laws.  The  bill  is  brought 
especially  to  reach  certain  real  estate  in  33d  street,  in  the 
city  of  New  York,  and  certain  other  real  estate  in  26th 
street,  in  said  city,  which  formerly  belonged  to  Cornelius  J. 
Dankel,  and  which  he,  by  a  deed,  dated  November  1st,  1869, 
and  recorded  December  29th,  1869,  at  55  minutes  past  2 
o'clock,  P.  M.,  in  the  office  of  the  Eegister  of  Deeds  of  the  city 
and  county  of  New  York,  conveyed  to  the  defendant  Isaac- 
son, and  which  Isaacson,  by  a  lease,  dated  November  1st, 

1869,  and  recorded  June  12th,  1870,  leased  to  said  Cornelius 
J.  Dankel,  and  which  Isaacson  conveyed  to  the  defendant 
Georgine  Dankel,  the  wife  of  the  said  Cornelius  J.  Dankel, 
by  a  deed,  dated  January  1st,  1870,  and  recorded  May  14th, 

1870.  The  bill  charges,  that,  after  the  execution  of  the  stip- 
ulation, and  prior  to  the  recovery  of  the  said  judgment,  and 
at  or  before  the  hour  of  noon,  on  the  29th  of  December, 
1869,  a  verdict  was  rendered  by  the  jury,  in  the  said  suit  for 
forfeiture,  condemning  the  property  seized,  and  a  decree  of 
condemnation  was  thereupon  duly  entered ;  and  that  such 
several  instruments  were  made  without  consideration,  and 
not  in  good  faith,  and  with  the  concurrence  of  the  two  Dan- 
kels  and  of  Isaacson,  in  the  design  of  defrauding  the  plaintijffs, 
and  of  transferring  to  the  said  Georgine  Dankel  the  ostensi- 
ble ownership  of  the  property,  in  view  of  the  liability  of  the 
said  Cornelius  J.  Dankel,  in  consequence  of  his  stipulation, 
and  the  rendering  of  said  verdict  and  decree,  and  the  judg- 
ment and  execution  in  pursuance  thereof,  so  as  to  prevent 
the  plaintiffs  from  levying  upon  and  selling  any  of  said  prop* 
erty,  in  satisfaction  of  their  recovery  and  demand.  The  bill 
prays  for  an  injunction  restraining  the  Dankels  and  Isaacson 
from  alienating  or  encumbering  the  said  real  estate,  and  for 
a  receiver  of  the  property  of  Stiner,  Cornelius  J.  Dankel,  and 
Heller. 

VOL.  vm. — 85 
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The  plaintiffs  now  move  for  an  injunction  against  the 
Dankels,  restraining  them  from  alienating  any  of  their  proper- 
ty, and  especially  from  alienating  or  incumbering  the  said 
real  estate,  and  for  the  appointment  of  a  receiver  of  all  the 
property  of  each  of  the  defendants.  The  notice  of  motion  ap- 
pears to  have  been  served  only  on  the  solicitors  for  the  Dan- 
kels,  and  the  motion  is  opposed  on  their  behalf. 

The  defendants  Dankel  and  wife  have  put  in  an  answer 
in  the  suit,  which  purports  to  be  the  answer  of  both  of  them, 
but  is  not  signed  or  sworn  to  by  Mrs.  Dankel.  It  sets  up, 
that,  when  Dankel  conveyed  the  premises  to  Isaacson,  Dankel 
did  not  owe  the  plaintiffs  any  money,  and  they  did  not  be- 
come judgment  creditors  of  his  till  the  23d  of  March,  1870; 
that  the  plaintiffs  have  no  right  to  inquire  into  any  convey- 
ance made  by  Dankel  of  his  real  estate  before  they  became 
creditors  of  his ;  that  the  conveyance  to  Isaacson  was  made  in 
pursuance  of  an  agreement  made  prior  to  November  Ist,  1869, 
by  which  a  cash  payment  of  $2,000  was  to  be  made  by  Isaac- 
son to  Dankel,  on  the  delivery  of  the  deed,  and  Isaacson  was 
to  give  certain  promissory  notes  to  Dankel,  and  certain  other 
payments,  in  regular  instalments,  of  $5,000  each,  secured  by 
mortgage,  were  to  be  made  thereafter,  at  certain  specified 
times;  that  such  cash  payment  of  $2,000  was  made  when 
said  deed  was  so  delivered,  on  the  1st  of  November,  1869,  and 
at  that  time  the  notes  were  made  and  delivered,  in  pursuance 
of  the  agreement ;  that,  on  or  about  the  1st  of  January,  1870, 
Isaacson,  finding  himself  unable  to  pay  such  notes,  which 
were  then  about  maturing  and  had  matured,  made^  an  agree- 
ment with  Mrs.  Dankel  to  sell  the  premises  to  her  for  a  cer- 
tain and  valuable  consideration,  which,  however,  is  not  stated, 
and  then  conveyed  such  premises  to  her  on  terms  satisfactory 
to  all  concerned,  which  terms,  however,  are  not  stated  ;  that 
the  plaintiffs  were  not  judgment  creditors  of  Dankel  at  the 
time  of  the  conveyance  to  Isaacson,  or  at  the  time  of  the  con- 
veyance to  Mrs.  Dankel;  that,  prior  to  the  sale  of  the  premises 
to  Isaacson,  Mrs.  Dankel  had  an  interest  in  them,  and  was  a 
part  owner  of  them,  and  her  money  had  been  used  by  her 
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husband  in  their  purchase,  to  the  amount  of  about  or  upwards 
of  $1,000  ;  that,  severdl  months  before  the  1st  of  November, 

1869,  Dankel  and  wife  had  taken  steps  to  sell  such  real  estate, 
and  without  reference  to  the  claims  of  any  p6ssible  creditors  ; 
and  that  the  sale  to  Isaacson  was  not  made  for  the  purpose  of 
cheating  or  defrauding  the  plaintiffs. 

In  addition  to  the  facts  set  forth  in  the  bUl  in  regard  to 
the  deeds  and  lease,  it  appears,  by  affidavit,  that  Isaacson 
executed  to  Dankel  a  mortgage  on  the  premises  referred 
to,  for  $25,000,  dated  November  1st,  1869,  and  recorded  Jan- 
uary 12th,  1870 ;  that  a  satisfaction  of  such  mortgage  was 
recorded  March  2d,  1870;  and  that  Isaacson  and  his  wife 
executed  to  one  Joseph  Fleischel  a  mortgage  on  the  same 
premises,  dated  December  20th,  1869,  for  $25,000,  and  re- 
corded May  14th,  1870,  satisfection  of  which  was  recorded 
January  16th,  1871.  It  also  appears,  by  the  affidavit  of 
Cornelius  Stagg,  that,  in  January,  1871,  Isaacson  stated  to 
Stagg,  that  he  resided  in  Brooklyn,  and  was  by  occupation  a 
vermin  destroyer,  that,  about  November,  1869,  Dankel  pro- 
posed to  him  to  make  a  purchase  of  said  premises,  that  he 
was  induced  by  Dankel  and  his  friends  to  enter  into  an  ar- 
rangement for  the  transfer  of  the  property  to  him^  not  know- 
ing at  the  time  for  what  purpose,  that  he  afterwards  discov- 
ered that  it  was  for  the  purpose  of  Dankel's  avoiding  his 
responsibility  in  a  suit  then  pending  in  the  District  Court, 
that,  in  accordance  with  said  arrangement,  he,  Isaacson,  on 
taking  a  deed  of  the  property,  paid  Dankel  $3,000,  and  gave 
him  a  promissory  note  for  $2,150,  due  about  January  1st, 

1870,  and  a  mortgage  on  the  property  for  $25,000,  payable  in 
instalments  of  $5,000,  the  first  becoming  due  about  January 
1st,  1870,  and  a  leas5  of  the  25th  street  premises,  that 
it  was  agreed  between  him,  Isaacson,  and  Dankel,  that,  if 
the  note,  or  the  first  instalment  of  $5,000  on  the  mortgage, 
should  not  be  paid  when  due,  the  entire  arrangement  should 
become  void,  and  the  property  should  revert  to  the  pos- 
session of  Dankel,  and  it  was  also  agreed  that  Dankel  should 

,  collect  and  pay  to  Isaacson  the  rents  of  all  of  the  said  prop- 
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erty,  that  he,  iBaacson,  at  the  request  of  Dankel,  executed 
the  mortgage  to  Fleischel,  for  the  purpose,  as  was  stated  to 
him  by  Dankel,  of  money  being  raised  upon  it  by  Fleischel, 
to  be  applied  to*the  prior  mortgage  executed  to  Dankel,  but 
that  no  money  was  paid  by  Fleischel  to  Isaacson  in  considera- 
tion of  the  execution  of  the  mortgage,  nor  was  any  money 
ever  raised  thereon,  or  so  applied,  that,  at  some  time  during 
January,  1870,  Dankel  called  on  him,  Isaacson,  and  stated, 
that,  the  note  and  the  first  instalment  of  the  mortgage  being 
due  and  unpaid,  the  whole  transaction  was  annulled,  as  agreed 
on,  and  he,  Dankel,  would  give  him,  Isaacson,  back  his  note, 
or  destroy  it,  the  mortgage  to  him,  Dankel,  to  remain  in  his 
possession,  and  he,  Dankel,  to  destroy  the  lease,  and  that  he, 
Dankel,  did  not  wish  to  hold  the  property  in  his  name,  and 
he,  Isaacson,  should  make  out  a  deed  of  it  to  Mrs.  Dankel, 
that  this  was  done,  that  the  consideration  expressed  in  the 
deed  to  Mrs.  Dankel  was  $500,  but  he,  Isaacson,  never  re- 
ceived anything  from  her,  or  from  any  one,  towards  such 
consideration,  and  that  Dankel  paid  to  him,  Isaacson,  about 
$1,300,  as  rents  of  the  property,  up  to  and  including  January, 
1870.  Mr.  Stagg  also  states,  in  his  affidavit,  that,  in  Jan- 
uary or  February,  1871,  he  had  an  interview  with  Mrs.  Dankel, 
who  admitted  to  him  that  she  never  paid  any  consideration  to 
Isaacson  for  the  conveyance  of  the  property  to  her,  and  did 
not  know  that  any  was  ever  paid,  that  she  never  saw  Isaac- 
son until  he  brought  her  the  deed  already  executed,  which 
she  then  gave  to  her  husband,  who  kept  the  same  in  his  pos- 
session, that  her  husband  told  her  that  his  attorney  advised 
that  she  shoidd  call  the  transaction  of  the  transfer  of  the 
property  to  her  by  Isaacson,  a  sale,  that,  on  the  afternoon  of 
the  31st  of  December,  1869,  her  husBand  came  home  looking 
worried,  and  told  her  that  he  had  been  at  his  lawyer's,  and 
that,  a  few  days  after,  said  deed  was  brought  to  her.  Mr. 
Stagg  further  says,  in  his  affidavit,  that,  in  January,  1871,  he 
had  an  interview  with  Cornelius  J.  Dankel,  who  admitted  to 
him,  that,  the  day  the  distillery  was  condemned,  he  heard 
of  it,  and  the  next  day  Isaacson  sold  the  property  to  his* 
wife. 
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Ko  affidavit  is  prodaced  from  Isaacson.  Dankel  makes 
no  affidavit  in  contradiction  of  his  statements  to  Stagg,  nor 
does  Mrs.  Dankel  contradict  Stagg's  statement  as  to  what 
she  said  in  his  conversation  with  her.  Mrs.  Dankel  states,  in 
her  affidavit,  that,  when  the  deed  from  Isaacson  was  executed 
and  delivered  to  her,  it  was  thought  best,  in  view  of  the  fact 
that  Mr.  Dankel  was  in  ill  health,  that,  as  Isaacson  was  un- 
able to  fulfil  his  contract,  an  agreement  should  be  made  with 
him,  by  which  he  should  convey  the  premises  to  her,  Mrs. 
Dankel,  and  that  that  was  done. 

The  ground  is  taken,  on  the  part  of  Dankel  and  his  wife, 
that  the  plaintiffs  cannot  maintain  this  suit,  unless  they  were 
creditors  of  Dankel  when  he  conveyed  to  Isaacson.  This  is 
not  the  law.  Under  the  statute  and  decisions  in  New  York, 
as  well  as  under  the  decisions  of  the  Supreme  C!ourt  of  the 
United  States,  an  Intent  to  defraud  subsequent  creditors  is 
sufficient  to  avoid  a  conveyance,  if  it  was  either  voluntary  or 
not  made  in  good  faith.  I  had  occasion  to  examine  this  ques- 
tion recently,  in  the  case  of  Sedgwick  v.  Pldce^  (5  Jf'at.  Bank 
Reg. J 168,  and  4  Am,  La/vo  Times  Hep.,  179,  and  3  Chicago  Legal 
NeioB^  409).  In  the  present  case,  there  can  be  no  doubt  that 
the  whole  scheme  of  the  conveyance  to  Isaacson  was  a  plan 
to  defraud  the  United  States,  in  view  of  the  approaching  trial 
and  the  expected  condemnation  of  Dankel's  distillery  prop- 
erty, and  that  Dankel  and  Isaacson  knowingly  acted  in  bad 
faith.  But,  at  all  events,  before  the  conveyance  to  Mrs.  Dan- 
kel, the  verdict  of  condemnation  was  rendered,  the  stipula- 
tion having  been  previously  given.  The  formal  judgment 
against  the  stipulators  had  not  been  entered,  but,  short  of  that, 
their  liability  had  lost  its  contingent  character.  If  any  valid- 
ity be  acknowledged  in  the  agreement  between  Isaacson  and 
Dankel,  the  reversion  of  the  title  to  the  premises,  on  Isaa,p- 
son's  default,  was  to  Dankel,  and  the  conveyance  of  the 
premises  by  Isaacson  to  Mrs.  Dankel,  at  DankeFs  request, 
in  pursuance  of  Isaacson's  liability  under  the  agreement,  such 
conveyance  to  Mrs.  Dankel  being  without  consideration, 
leaves  the  premises,  as  between  Dankel  and  his  creditors,  in 
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the  same  position  as  if  they  had  been  conveyed  by  Isaacson 
back  to  Dankel,  and,  between  Mrs.  Dankel  and  such  cred- 
itors, in  the  same  position  as  if,  after  such  conveyance  back, 
Dankel  had  conveyed  them  to  his  wife,  as  a  voluntary  settle- 
ment. 

It  is  urged,  in  the  written  brief  of  the  counsel  for  Dankel 
and  wife,  (the  motion  not  having  been  argued  orally,)  that  this 
Court  has  no  jurisdiction  of  this  case ;  that  this  is  the  first 
time  it  was  ever  claimed  that  a  suit  of  this  sort  could  be  main- 
tained in  this  Court ;  that  the  view  that  this  Court  has  no 
such  jurisdiction  is  held  in  other  Districts ;  and  that  the  fact, 
that  such  jurisdiction  does  not  exist,  is  so  well  understood  and 
conceded  by  the  bar  and  the  Courts,  that,  at  the  last  session 
of  Congress,  an  Act  was  introduced,  and  is  now  pending,  to 
confer  jurisdiction  on  the  Courts  of  the  United  States  in  such 
cases.  The  point  of  the  objection  to  the  jurisdiction  of  the 
Court  is  not  stated,  and  it  is  not  possible  to  conceive  what  it 
is.  The  jurisdiction  is  plainly  conferred  by  statute.  The 
eleventh  section  of  the  Act  of  September  24:th,  1789,  (1 TJ.  S. 
Stat  at  ZargCy  78,)  contains  this  provision :  "  The  Circuit 
Courts  shall  have  original  cognizance,  concurrent  with  the 
Courts  of  the  several  States,  of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  the  United  States  are  plaintifis  or  petitioners." 
This  is  a  suit  of  a  civil  nature,  in  equity,  in  which  the  United 
States  are  plaintiffs.  It  may  be  that  it  does  not  sufficiently 
appear  by  the  bill  that  the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five  hundred  dollars,  al- 
though the  judgment  in  favor  of  the  plaintiffs  exceeds  that 
amoimt,  for  the  want  of  averments  in  the  bill  or  admissions  in 
the  answer  that  the  judgment  debtors  have  property  exceed- 
ing in  value  five  hundred  dollars,  exclusive  of  costs,  or  that 
the  real  estate  referred  to  exceeds  in  value  that  amount,  exclu- 
sive of  costs.  But,  as  the  real  estate,  which  it  is  the  principal 
object  of  the  bill  to  reach,  is  undoubtedly  of  the  value  named 
in  the  statute,  the  bill  can  readily  be  amended.     With  that 
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done,  there  can  be  no  difficulty  in  the  jurisdiction.  The  Dis- 
trict Court  would  have  no  jurisdiction  of  the  suit,  for  jurisdic- 
tion is  conferred  upon  it,  by  section  nine  of  the  Act  before 
cited,  only  of  suits  at  common  law,  where  the  United  States 
sue,  and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to 
the  sum  or  value  of  one  hundred  dollars.  If  the  United 
States  cannot  bring  such  a  suit  as  this  in  a  Circuit  Court,  they 
can  bring  it  in  no  Court  of  the  United  States.  It  would  fol- 
low, then,  that,  for  eighty  years,  whenever  the  United  States 
have  had  occasion  to  bring  a  creditor's  bill,  they  have  been 
unable  to  bring  it  in  a  Court  of  the  United  States ;  for,  the 
only  legislation  covering  the  case  is  in  the  Act  of  1789.  The 
proposition  has  no  foundation.  The  Act  referred  to  as  intro- 
duced at  the  last  session  of  Congress,  to  confer  jurisdiction  in 
cases  of  this  kind,  was,  as  I  understand  it,  an  Act  to  make  the 
remedy  in  favor  of  the  United  States,  in  cases  of  this  kind, 
more  speedy  and  efficient,  and  not  to  confer  jurisdiction  over 
creditors'  bills  by  the  United  States  on  the  Circuit  Courts,  a 
creditor's  bill  being  a  suit  of  a  civil  nature,  in  equity,  in  the 
exercise  of  a  recognized  branch  of  equity  jurisdiction,  and 
being  covered  by  the  eleventh  section  of  the  Act  of  1789. 

The  plaintiffs  may  amend  the  bill,  as  suggested,  and  then 
an  injunction  will  issue  enjoining  Dankel  from  making  any 
transfer  of  any  of  his  property,  and  enjoining  him  and  Mrs. 
Dankel  from  making  any  transfer  of  said  real  estate  and  from 
incumbering  the  same,  and  a  receiver  will  be  appointed  of 
said  real  estate  and  of  all  the  property,  equitable  interests, 
things  in  action,  and  effects  of  Dankel.  If  notice  of  the  mo- 
tion is  not  necessary  as  to  Stiner  and  Heller,  the  receivership 
will  extend  to  their  property. 

TTiomas  Simons^  {Assistant  District  Attorney^)  for  the 
plaintiffs. 


John  WinsloWy  for  Dankel  and  wife. 


I 
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Geoboe    Mallobt    and    The    Malloby    Manufactubino 

Company 

vs. 

Geoboe  "W.  White.    In  Equity. 

The  Utters  patent  granted  to  Thomas  W.  Adams  and  Charles  H.  Slicer,  Decem- 
ber 24th,  1861,  for  an  "  improvement  in  men's  bats,"  are  Talid. 

The  claims  of  SQch  patent— -(1.)  In  the  construction  of  men's  hats,  when  the 
brims  are  of  flexible  or  yielding  material,  giving  the  front  and  side  curves  to 
the  brim  by  means  of  a  frame  of  cane,  metal,  or  other  material,  confined  with- 
in, or  attached  to,  the  brim  at  or  near  its  circumference,  substantially  as  and 
for  the  purposes  set  forth.  (2.)  In  combination  with  a  hat  brim  constructed 
as  claimed  in  the  preceding  clause,  the  head  band  o ,  for  the  purpose  of  pro- 
serving  the  symmetry  of  the  body  of  the  hat,  substantially  as  described — are 
infriDged  by  a  hat  which  has  the  featares  specified  in  the  claims,  although 
the  frame  in  it  is  a  continuous  piece  of  metal,  the  ends  of  which  are  joined  by 
soldering,  while,  in  the  specification  of  the  patent,  the  firame  is  described  aa 
being  inserted  in  a  sleeve,  tube  or  ferrule,  and  although  draw-strings  are  used 
in  it,  in  connection  with  the  case  for  the  frame,  to  effect  a  result  in  addition  to 
the  result  attained  by  the  patented  construction. 

(Before  Blatohfobo,  J.,  Southern  District  of  New  York,  August  80th,  1871. 

Blatchfobd,  J.  This  bill  is  brought  by  the  plaintiffs  as 
the  owners  of  letters  patent  of  the  United  States  granted  to 
Thomas  W,  Adams  and  Charles  II.  Slicer,  December  24th, 
1861,  on  the  invention  of  said  Adams,  for  an  "  improvement 
in  men's  hats."  The  specification  says  :  "  The  nature  of  my 
improvement  in  the  manufacture  "of  hats  consists  in  giving 
such  an  excess  in  the  length  of  a  reed  or  other  non-extensible 
flexible  article,  over  that  of  the  outer  edge  of  the  brim  of  the 
hat  formed  of  an  extensible  material,  that,  when  said  reed  is 
inserted  and  forced  in  a  case  on  said  outer  edge,  it  shall  give 
not  only  firmness  to  the  brim,  but  also  a  rising  curvature 
thereto,  of  any  desirable  configuration.  By  virtue  of  this  in- 
vention or  discovery  of  extra  length  of  reed  confined  in  the 
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&bric  of  the  hat,  I  am  enabled  to  make  them  of  the  lightest 
material  that  shall  retain  their  shape,  at  an  inconsiderable 
cost.  Those  hats  also  admit  of  being  folded  up  in  a  small 
space,  by  simply  twisting  the  reed  in  the  brim  into  the  shape 
of  an  8,  making  them  pecnliarly  portable,  without  damage  to 
the  shape.  In  the  course  of  continuous  experiments,  occupy- 
ing much  time  and  attention,  I  have  discovered  and  applied 
successfully  the  principle,  that  each  portion  of  the  arch  forming 
the  edge  of  the  brim  has  its  chprd  formed  of  the  breadth  of 
the  brim  of  the  hat.  Furthermore,  I  have  found  that,  by  em- 
ploying a  band  sewed  to  the  lower  edge  of  the  body  and  inner 
edge  of  the  brim,  in  conjunction  with  my  reed,  I  prevent 
stretching  the  body  and  throwing  the  hat  out  of  shape.  As 
a  simple  means  of  joining  the  reed  ends  in  the  reed  case,  I 
have  employed  a  short  tube  or  sleeve,  which,  allows  the 
swivelling  of  the  cane  reed,  in  folding  the  hat,  and  it  also  pre- 
vents injury  to  the  fabric  composing  it,  in  the  removal  or  re- 
turn of  the  reed,  in  washing  or  doing  up  the  hat.  My  im- 
provement is  applicable  to  any  shape  of  hat  or  cap  in  which  a 
continuous  spring  or  flexible  reed  can  be  inserted."  The 
specification  then  proceeds  to  give  general  directions  how  to 
make  hats  or  caps  on  such  improved  principle,  remarking, 
that  there  will  necessarily  be  slight  changes  in  different 
patems,  that  will  suggest  themselves  to  an  intelligent  opera- 
tive. The  hat  brim  is  cut  on  an  oval  block  pattern  board, 
out  of  any  woven  or  felted  material,  the  former  being  prefer- 
able, as  it  is  cheap  and  allows  the  drawing  or  tension  of  the 
reed.  The  body  is  cut  arched  or  rising  over  the  ears,  having 
its  edges  parallel  or  nearly  so.  The  tip  or  crown  is  cut  oval 
or  round,  as  desirable.  A  bag  hat,  in  which  fullness  is  given 
to  the  body,  is  cut  in  sections.  The  crown  is  sewed  to  the 
body,  the  head  band  having  been  sewed  or  basted  thereto. 
Then  the  lower  edge  thereof  is  joined  to  the  inner  edge  of  the 
brim.  The  outer  edge  of  the  brim  may  either  have  the  reed 
case  formed  by  turning  over  the  edge  of  the  material,  or  it 
may  be  formed  of  wide  binding,  forming  thus  a  case.  The 
hat  is  now  ready  for  the  insertion  of.  the  spring  reed,  or  its 
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substitute,  into  the  reed  case.  A  small  metal  tube  or  ferrule 
is  confined  half  its  length  on  the  end  of  the  reed,  the  other 
end  of  the  reed  being  forced  and  stramed  in  the  remaining 
half  of  said  ferrule,  such  an  extra  length  having  been  given 
to  the  reed,  as  to  effect  the  stretching  of  the  width  of  the  brim, 
and  giving  any  desirable  configuration  thereto.  The  claim  is 
in  these  words :  "  What  I  claim  as  my  invention  and  desire 
to  secure  bj  letters  patent,  in  the  construction  of  men's  hats, 
when  the  brims  are  of  flexible  or  yielding  material,  is,  giving 
the  front  and  side  curves  to  the  brim  by  means  of  a  frame  of 
cane,  metal  or  other  material,  confined  within,  or  attached  to, 
the  brim  at  or  near  its  circumference,  substantially  as  and  for 
the  purposes  set  forth.  In  combination  with  a  hat  brim  con- 
structed as  claimed  in  the  preceding  clause,  I  claim  the  head 
band  o,  for  the  purpose  of  preserving  the  symmetry  of  the 
body  of  the  hat,  substantially  as  described." 

The  bill  alleges,  that  the  defendant  has  infringed  the 
patent,  by  making  and  selling  hats  containing  the  patented 
improvements.  The  defences  are  non-infringement,  and  want 
of  novelty  in  the  improvements  claimed. 

The  hat  put  in  evidence  as  an  infringement  is  the  one 
marked  Exhibit  G.  The  record  contains  an  admission  by  the 
defendant,  that,  in  the  year  1869,  and  prior  to  the  filing  of 
the  bill,  he  made  and  sold  ten  hats  like  Exhibit  G.  There 
can  be  no  doubt  that  that  hat  is  an  infringement  of  both  of 
the  claims  of  the  patent.  It  has  a  brim  of  flexible  woven 
material.  A  frame  of  metal  is  'confined  in  the  brim  near  its 
outer  circumference,  the  outer  edge  of  the  brim  being  turned 
over,  so  as  to  form  a  case  for  the  frame.  The  frame  not  only 
strains  the  brim,  but  gives  to  it  its  front  and  side  curves. 
The  frame  effects  this  result  because  it  has  the  excess  in 
length  over  the  length  of  the  case  in  the  outer  edge  of  the 
brim,  into  which  it  is  inserted,  which  the  specification  speaks 
of  as  the  main  feature  of  the  first  claim  of  the  patent,  and 
which,  it  says,  not  only  gives  firmness  to  the  brim,  but  gives 
a  rising  curvature  thereto.  Such  rising  curvature  exists  in 
Exhibit  G,  and  is  caused  by  such  extra  length  of  the  frame. 
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Such  extra  length,  in  Exhibit  G,  is,  by  measurement,  over  an 
inch,  and  makes  it  necessary  to  insert  the  frame  into  its  case 
by  forcing,  straining,  or  springing  it  in.  It  is  true,  that,  in 
Exhibit  G,  the  frame  is  a  continuous  piece  of  metal,  its  ends 
being  joined  by  soldering,  and  that,  in  the  specification,  the 
ends  of  the  frame  are  joined  by  being  inserted  in  a  sleeve, 
tube,  or  ferrule.  But  this  is  an  immaterial  point,  not  of  the 
essence  of  the  invention.  The  one  mode  of  joining  the  ends 
is  the  equivalent  of  the  other,  so  far  as  the  improvements 
covered  by  the  claims  of  the  patent  are  concerned.  So,  too, 
the  fact,  that,  in  Exhibit  G,  there  are  draw  strings  used  in 
connection  with  the  case  for  the  frame,  makes  no  difference. 
The  draw  strings  are  used  to  effect  a  result  in  addition  to  the 
result  attained  by  the  plaintiffs'  construction ;  but  Exhibit  G 
embodies  none  the  less  the  plaintiffs'  improvements,  because 
it  has  the  draw  strings  in  addition.  Exhibit  G  also  has,  in 
combination  with  such  brim  and  frame,  a  head  band,  substan- 
tially such  as  that  described  in  the  plaintiffs'  specification,  and 
used  for  the  same  purpose. 

On  the  question  of  novelty,  the  inventor,  Adams,  is  shown 
to  have  filed  in  the  Patent  OflSce,  on  the  4th  of  September, 
1857,  an  application  for  a  patent,  on  a  specification,  drawings, 
and  model  fully  showing  the  improvements  covered  by  the 
patent  sued  on.  The  model  was  a  hat  in  all  respects  con- 
structed like  the  hat  described  in  the  specification  of  the 
patent  sued  on.  That  application  was  rejected  by  the  Com- 
missioner, and  by  the  Board  of  examiners,  on  appeal. 
There  can  be  no  doubt,  on  the  evidence,  that  Adams  invented, 
as  early  as  September,  1857,  the  improvements  covered  by 
the  plaintiffs'  patent.  The  defendant  has  failed  to  show  that 
such  improvements  existed  previously.  The  testimony  of 
Mealio,  Knox,  and  Rahmer  does  not  carry  back  to  a  date 
earlier  than  1860,  the  hats  which  they  knew  containing  the 
patented  improvements.  As  to  the  hats  ot  Bosenswig,  the 
evidence  is  satisfactory  that  their  date  was  not  earlier  than 
1858  or  1859.  As  to  the  Davis  hats,  the  proof  shows  that 
they  were  made  as  copies  of  the  hat  deposited  in  the  Patent 
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Office  by  Adams,  in  connection  with  his  application  of  Sep- 
tember, 1857,  Buch  hat  having  been  used  as  a  pattern  from 
which  some  hats  were  made,  from  one  of  which  Davis  made 
his  hats. 

Adams,  in  1861,  assigned  to  Sh'cer  a  half  interest  in  the 
improvements,  and  then  a  new  application  for  a  patent  was 
made  by  Adams  and  Slicer.  No  defence  is  set  up  that  the 
improvements  were  in  public  use  or  on  sale,  with  the  con- 
sent  and  allowance  of  Adams,  for  more  than  two  years  prior 
to  the  application  of  1861;  and  there«is  no  evidence  that 
Adams  knew  there  had  been  any  public  use  or  sale  of  his  hat 
before  such  application  of  1861. 

There  must  be  a  decree  for  the  plaintiffs,  for  a  perpetaal 
injunction,  and  an  account  of  profits,  with  costs.* 

Solomon  J.  Gordon^  for  the  plaintiffs. 
The  defendant,  in  person. 

*  In  the  cose,  in  the  same  Court,  hrought  by  the  same  plaintiff  against 
Charles  L.  Rahmer,  in  equity,  on  final  hearing,  on  pleadings  and  proofs,  Jndge 
Blatobford,  (November  8d,  1871,)  said:  "I  have  carefully  reviewed  the  proofis 
and  arguments  on  which  this  case  was  heard,  and  see  no  reason  to  change  the 
views  which  I  expressed  in  the  case  of  the  same  plainti£b  against  George 
W.  White,  on  the  same  patent,  or  to  refrain  from  giving  effect  to  the  stipulation 
of  the  parties,  of  May  ISth,  1870.  Let  a  decree  be  entered  for  the  plaintifb,  to 
the  like  effect  as  in  the  case  against  White."  The  proofs  were  the  same  as  in 
the  case  against  White  and  the  stipulation  was,  that  the  same  decree  should  be 
entered  in  the  two  coses.  George  Oifford  and  Solomon  J,  Gordon,  for  the  plain- 
tiffs.   Horace  Barnard,  for  the  defendant. 
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Gbobge  AuaiTBTus  Claske  and  Jeanet  Vibginia  Clarke, 

nSTFANTS  TJNDBB  THE  AGE  OF  TWENTY-ONE  TEAE8,  BY  EeiT- 
BEN  MiDDLETON,   TH£IB  GUABDIAN  AND  NEXT  FBIEND 

VS. 

Jambs  B.  Johnston  and  Adam  Nobrie,  as  exeoutobs  of 

THE  LAST  WILL  AND  TESTAMENT  OF  JaMES  BoOBMAN.      In 

Equity. 

A  codicil  to  a  will  contuned  the  following  proyision :  "  The  remaining  two-thirds 
of  the  portions  or  shares  of  my  daughters  shall  he  held  separate  and  distinct, 
and  not  liahle  to  the  control,  dehts,  or  eng^ements  of  either  of  their  hosbands 
which  they  now  have,  or  may  hereafter  have,  as  well  those  who  are  married 
as  she  who  may  hereafter  marry,  giving,  however,  to  the  husbands  of  either  or 
all  of  them,  in  case  the  wife  shall  die  first,  either  with  or  without  issue,  the 
income  of  said  reserved  part  of  my  estate,  as  long  as  he  shall  live,  arising 
from  his  wife's  portion,  and,  after  his  death,  then  to  the  child  or  children  of 
my  said  daughter  so  dying :  *  Held,  that  there  was,  in  such  provision,  no 
expression  or  Indication  of  any  intention  on  the  part  of  the  testator,  that  there 
should  be  a  limitation  over  in  favor  of  the  children  of  a  daughter  who  should 
survive  her  husband ;  and  that,  where  the  husband  of  such  daughter  died, 
and  she  survived  him,  his  death  terminated  the  operation  of  the  provision  for 
his  life  estate,  and  the  operation  of  the  provision  in  favor  of  the  child  or 
children  of  his  wife. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  September  12th,  1871.) 

Blatohfobd,  J.  The  prayer  of  the  bill,  in  this  case,  is, 
that  the  defendants,  as  executors  of  the  last  will  and  testament 
of  James  Boorman,  maj  come  to  a  just  and  fair  account  of 
the  settlement  of  the  estate  of  James  B.  Smith,  the  great- 
grandfather of  the  plaintiffs,  James  Boorman  having  been 
an  executor,  and  the  last  surviving  executor,  of  the  last  will 
and  testament  of  James  B.  Smith,  and  may  be  ordered  to 
deliver  to  the  plaintiffs  a  certain  legacy,  alleged  to  have  ac- 
crued to  them  under  the  will  of  James  B.  Smith,  or,  if  that 
be  impossible,  to  pay  to  them  the  just  and  present  value  of 
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certain  real  estate,  alleged  to  have  accrued  to  them  nnder  siich 
legacy. 

James  R.  Smith,  who  was  a  merchant  in  the  city  of  New 
York,  died  early  in  June,  1817,  leaving  a  will  executed  Jan- 
nary  23d,  1817,  and  a  codicil  executed  May  30th,  1817,  which 
were  duly  probated  before  the  surrogate  of  the  county  of  New 
York,  June  11th,  1817.  James  E.  Smith  left  surviving  him 
four  children :  (1.)  Jeanet,  then  the  wife  of  the  Reverend 
John  X.  Clarke,  and  who  then  had  a  child  living,  George 
Augustus  Duncan  Clarke,  who  was  the  father  of  the  plaintiffs ; 
^2.)  Hannah,  then  the  wife  of  Matthew  St.  Clair  Clarke,  and 
who  then  had  children  living ;  (3.)  Elizabeth,  then  a  minor,  and 
unmarried,  who  afterwards  became  the  wife  of  Joseph  Dun- 
can ;  (4.)  James  C.  R.,  then  a  minor.  By  his  will,  James  R. 
Smith  appointed,  as  his  executors,  his  widow,  Hannah,  and 
Andrew  Foster,  John  Thomson,  James  Boorman,  and  Mat- 
thew St.  Clair  Clarke.  Letters  testamentary  were  granted  to 
all  of  them  but  Foster.  By  his  will,  James  R.  Smith  author- 
ized his  executors,  in  their  discretion,  to  sell  the  whole,  or 
any  part,  of  his  estate,  real  or  personal,  and  directed  that  the 
residue  of  his  estate,  after  the  payment  of  his  debts,  should, 
unless  the  same,  or  any  part  thereof,  should  be  otherwise  dis- 
posed of,  by  codicil  or  codicils  to  his  will,  be  distributed 
according  to  the  laws  of  the  State  of  New  York,  in  the  same 
manner  as  in  case  he  had  happened  to  die  intestate.  By  the 
codicil,  James  R.  Smith  ratified  and  confirmed  the  will  in  all 
respects,  except  so  far  as  any  part  thereof  might  or  should  be 
revoked  or  altered  by  such  codicil.  The  codicil,  after  mak- 
ing various  devises  and  bequests,  in  eleven  clauses,  proceeds 
as  follows :  "  Twelfth.  All  the  rest,  residue  and  remainder 
of  my  estate,  of  every  kind  and  nature  whatsoever,  and  where- 
soever situate,  I  give,  devise  and  bequeath  unto  my  said 
executors,  in  trust  that  the  same  shall  be  equally  divided  to 
and  amongst  my  four  children,  share  and  share  alike,  and  to 
their  respective  heirs.  My  will  further  is,  that  my  son  James 
and  my  daughter  Elizabeth  shall  each  have  the  sum  of  fifteen 
hundred  dollars  set  apart  by  my  said  executors  for  their  support 
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and  education,  until  they  arrive  at  the  age  of  twenty-one,  and, 
if  that  sum  shall  not  be  found  sufficient,  my  executors  shall 
take  such  further  sum,  from  their  respective  shares  of  my 
estate,  as  shall  be  necessary ;  and  I  do  hereby  give  the  tuition, 
care  and  guardianship  of  my  said  son  James  and  my  daughter 
Elizabeth  to  my  said  wife.     My  will  further  is,  that  my  son 
James  shall  not  come  to  the  full  possession  and  enjoyment  of 
his  portion  of  my  estate  until  he  shall  arrive  at  the  age  of 
twenty-five  years,  nor  shall  he  have  the  power  to  pawn,  pledge, 
mortgage  or  dispose  of  it  in  any  way,  the  same  or  any  part 
thereof,  before  the  expiration  of  that  time,  but  shall  be  en- 
titled to  receive  the  income  arising  from  his  portion  between 
the  years  of  twenty-one  and  twenty-five.     I  further  direct, 
that  my  daughters  Jeanet,  Hannah,  and  Elizabeth,  if  she  should 
arrive  at  the  age  of  twenty-one  years,  shall  have  the  privilege 
of  expending  and  appropriating,  by  and  with  the  consent  of  the 
executors,  one-third  part  of  their  portion  of  my  estate  herein 
devised  to  them,  in  such  manner  as  they  may  think  proper, 
and  over  which,  when  so  appropriated,  they  shall  have  abso- 
lute control ;  and  the  remaining  two-thirds  of  the  portions  or 
shares  of  my  daughters  shall  be  held  separate  and  distinct, 
and  not  liable  to  the  control,  debts,  or  engagements  of  either ' 
of  their  husbands  which  they  now  have,  or  may  hereafter 
have,  as  well  those  who  are  married  as  she  who  may  hereafter 
marry,  giving,  however,  to  the  husbands  of  either  or  all  of 
them,  in  case  the  wife  shall  die  first,  either  with  or  without 
issue,  the  income  of  said  reserved  part  of  my  estate,  as  long 
as  he  shall  live,  arising  from  his  wife's  portion,  and,  after  his 
death,  then  to  the  child  or  children  of  my  said  daughter  so 
dying,  and,  if  either  of  my  daughters  shall  die  without  lawful 
issue,  or  having  issue  which  shall  not  attain  the  age  of  twenty- 
one  years,  and  without  issue,  then  the  share  or  portion  of  my 
said  daughter,  after  the  death  of  her  husband,  or  if  there  be 
no  husband  living  at  her  death,  shall  go  and  be  divided  among 
my  other  children,  share  and  share  alike,  and  to  their  issue, 
in  case  of  the  death  of  either  of  them,  share  and  share  alike, 
such  issue  to  take  the  portion  that  would  have  belonged  to 
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hie,  her  or  their  father  or  mother."  John  X.  Clarke,  the 
grandfather  of  the  plaintiffs,  died  in  1824.  Hie  wife,  Jeanet, 
the  grandmother  of  the  plaintiffi,  died  in  September,  1847. 
George  Angostus  Duncan  Clarke,  the  father  of  the  plaintiffs, 
was  bom  in  November,  1815,  and  died  in  October,  1855. 

The  question  involved  in  this  case  arises  under  the  twelfth 
clause  of  the  codicil.     The  plaintiffs  contend,  that,  by  the  will 
and  the  codicil,  the  residue  of  the  estate  of  James  B.  Smith, 
after  the  payment  of  debts  and  legacies,  was  devised  to  his 
executors,  in  trust,  to  be  divided  equally  among  his  four 
children,  sh^re  and  share  alike,  and  to  their  respective  heirs  ; 
that  each  of  the  four  children  was  to  take  one-fourth  of  the 
estate ;  that  the  son,  James  C.  R.,  was  to  take  his  one-fourth 
in  fee ;  that  each  of  the  three  daughters  was  to  take  one-third 
of  her  one-fourth  in  full  ownership,  and  a  life  estate  only  in 
the  other  two-thirds  of  such  one-fourth,  with  remainder  over, 
after  such  life  estate,  to  her  husband,  if  he  should  survive 
her ;  and  that,  after  his  death,  the  fee  of  such  two-thirds  of 
his  deceased  wife's  one-fourth  was  to  go  to  her  child  or  chil- 
dren, if  they  attained  the  age  of  twenty-one  years,  and,  if 
they  died  before  that  age,  and  without  issue,  then  to  the  other 
children  of  the  testator,  or  their  surviving  heirs.     This  suit 
concerns  the  fee  of  the  two-thirds  of  the  share  of  the  plain- 
tiffs' grandmother,  Jeanet,  in  which  two-thirds  the  plaintiffs 
claim  that  their  grandmother  had  only  a  life  estate,  and  which 
fee  they  claim  passed  to  their  father  on  the  decease  of  their 
grandmother.    They  allege  that  James  Boorman,  by  his  acts 
as  executor,  in  wilful  default,  in  conjunction  with  Matthew 
St.  Clair  Clarke,  acting  as  executor,  in  like  wilful  default, 
placed  such  two-thirds  of  the  share  of  the  plaintiffs'  grand- 
motherj  Jeanet,  which  two-thirds  consisted  wholly  of  real 
estate,  in  such  a  position  that  the  title  to  such  real  estate 
passed  into  the  hands  of  hona  fide  purchasers  for  a  valuable 
consideration,  without  notice,  whereby  the  plaintiffs  and  their 
father  were  deprived  thereof  entirely,  and  that,  therefore,  the 
estate  of  James  Boorman  must  respond  to  the  plaintiff  for 
such  breach  of  trust,  in  the  present  value  of  the  property  of 
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which  they  have  been  bo  deprived.  By  1829,  James  Boor- 
man  and  Matthew  St.  Glair  Clarke  had  come  to  be  the  sole 
acting  executors  of  the  will  of  James  B.  Smith,  the  widow 
and  Thomson  having  died,  and  Foster  never  having  acted  as 
executor.  On  the  1st  of  October,  1829,  James  C.  E.  Smith 
having  attained  the  age  of  twenty-five  years,  and  all  the 
debts  of  the  testator  having  been  paid,  a  partition,  division, 
and  valuation  of  his  estate,  into  four  parts  equal  in  value,  was 
agreed  upon  by  the  parties  interested  in  it,  namely,  the  three 
daughters,  the  husbands  of  Hannah  and  Elizabeth,  and  James 
0.  R.  By  a  deed  of  November  15th,  1829,  all  those  parties, 
other  than  James  0.  B.,  conveyed  and  confirmed  to  him  cer- 
tain real  estate  described  in  the  deed,  which  he  thereby  ac- 
cepted as  his  one-fourth  part  of  the  estate.  The  two  acting 
executors,  described  therein  as  surviving  executors,  joined 
in  this  deed.  By  a  deed  of  the  same  date,  executed  by  the 
two  acting  executors,  and  by  Matthew  St.  Clair  Clarke  and 
his  wife,  James  C.  B.  Smith  and  his  wife,  and  Joseph  Dun- 
can and  his  wife,  and  which  recited  that  the  debts  of  the 
estate  had  all  been  paid,  that  the  residue  of  the  estate  of 
James  B.  Smith  consisted  principally  in  real  estate,  that  the 
daughters  of  the  testator  were  desirous  to  appropriate  their 
respective  one-third  parts  of  their  respective  portions  of  the 
estate,  that  the  executors  were  willing  that  they  should  do 
so,  that  it  was  universally  admitted  by  all  the  heirs  and 
devisees,  namely,  the  three  daughters,  the  son,  and  the  hus- 
bands of  Hannah  and  Elizabeth,  that  a  sale  of  the  estate  to 
convert  it  into  money  would  be  very  injurious  to  all  con- 
cerned, and  that,  by  agreement  among  the  heirs,  the  whole  of 
the  real  estate  had  been  parted,  divided,  and  valued,  in  four 
distinct  and  equal  parts,  the  grantors  conveyed  to  Jeanet 
Clarke  certain  real  estate,  in  satisfaction  of  the  one-third  part 
of  her  portion,  authorized  by  the  will  to  be  appropriated 
to  her,  and  over  which,  when  so  appropriated,  she  was 
to  have  absolute  control.  By  a  deed  of  the  same  date, 
executed  by  the  '  two  acting  executors,  and  by  Jeanet 
Clarke,  Hannah  Clarke  and  her  husband,  and  James  C.  B. 
Vol.  Vm.— 86 
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Smith  and  his  wife,  and  containing  like  recitals  as  the  last 
named  deed,  the  grantors  oonvejed  to  Elizabeth  Dnncan  and 
her  husband  certain  real  estate,  in  satisfaction  of  the  one-third 
part  of  the  portion  of  Elizabeth,  authorized  by  the  will  to  be 
appropriated  by  her.    By  a  deed  of  the  same  date,  executed 
by  the  two  acting  executors,  and  by  James  0.  B.  Smith  and 
his  wife,  Jeauet  Clarke,  Hannah  Clarke  and  her  husband, 
and  Elizabeth  Duncan  and  her  husband,  and  which  expressed 
a  consideration  of  $8,948.68,  and  contained  no  recitals  exoept 
that  the  executors,  in  pursuance  of  the  power  contained  in 
the  will,  had  sold  to  the  grantee,  for  such  consideration,  the 
real  estate  (fescribed  in  such  deed,  the  grantors  conveyed  to  one 
Bobert  Dyson  such  real  estate.    By  a  deed  of  the  same  date, 
containing  no  recitals,  and    expressing  a  consideration   of 
$8,948.68,  Dyson  conveyed  the  same  real  estate  to  Hannah 
Clarke  and  her  husband,  to  have  and  to  hold  to  them  and  to 
the  heirs  and  assigns  of  Hannah  forever.    These  two  deeds, 
the  one  to  Dyson  and  the  one  from  him,  though  not  so  ex- 
pressed, were,  in  fiw5t,  conveyances  of  the  one-third  part  of 
the  portion  of  Hannah,  authorized  by  the  will  to  be  appro- 
priated by  her,  and  were  so  given  and  received.    By  these 
conveyances,  and  others  made  at  the  same  time  or  previously, 
the  entire  estate  of  James  B.  Smith  was  disposed  of,  ex- 
cept    the  two-thirds  of  the  shares  of  each  of  the  three 
daughters. 

On  the  26th  of  December,  1829,  the  two  acting  executors, 
James  C.  B.  Smith  and  his  wife,  Jeanet  Clarke,  Hannah 
Clarke  and  her  husband,  and  Elizabeth  Duncan  and  her  hus- 
band, conveyed  to  Bobert  Dyson,  by  deed,  certain  real  estate 
therein  described,  which  was  in  fact  all  the  residue  of  the 
real  estate  left  by  James  B.  Smith.  This  deed  expressed  a 
consideration  of  $64,710.59,  paid  by  the  grantee  to  Matthew 
St.  Clair  Clarke,  and  stated  that  the  executors  had,  for  such 
consideration,  and  in  pursuance  of  the  power  contained  in  the 
will,  sold  to  the  grantee  the  described  real  estate.  On  the 
same  day,  Dyson,  by  a  deed,  expressing  a  consideration  of 
$21,573.13,  conveyed  to  Jeanet  Clarke  certain  of  the  real 
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estate  so  conveyed  to  him  ;  and,  by  another  deed,  erpressing 
a  consideration  of  $21,614.56,  conveyed  to  Hannah  Clarke 
and  her  hnsband  certain  other  of  the  real  estate  so  conveyed 
to  him ;  and,  by  another  deed,  expressing  a  consideration  of 
$21,522.90,  conveyed  to  Elizabeth  Dnncan  and  her  hnsband 
the  residue  of  the  real  estate  so  conveyed  to  him.  These 
deeds  were  all  of  them  deeds  in  fee.  It  is  of  this  conveyance 
to  Dyeon  that  the  plaintiffs  complain,  as  having  disposed  of 
the  reserved  two-thirds  of  the  share  of  their  grandmother,  so 
as  to  deprive  them  and  their  father  of  the  fee  of  sach  two- 
thirds.  The  real  estate  so  conveyed  to  Dyson  passed  into 
the  hands  of  bona  fide  purchasers.  Snch  real  estate  repre- 
sented the  two-thirds  of  the  shares  of  the  three  daughters,  as 
agreed  upon  in  the  partition,  and  each  of  the  three  deeds 
from  Dyson  represented  one-third  of  such  two-thirds.  As  a 
part  of  this  arrangement,  it  was  agreed  among  all  parties, 
that  all  the  heirs  should  enter  into  a  bond  of  indenmity  to 
Mr.  Boorman,  to  save  him  harmless  on  account  of  making  the 
deed  to  Dyson;  that  James  0.  B.  Smith  should  give  to 
Matthew  St.  Glair  Clarke  an  indemnity  bond  to  the  same 
import ;  and  that  Jeanet  Clarke,  and  Elizabeth  Duncan  and 
her  husband,  should  execute  mortgages  of  certain  property  to 
Mr.  Boorman  and  Matthew  St.  Clair  Clarke,  as  an  indemnity 
to  the  latter  and  further  assurance  to  Mr.  Boorman,  such 
mortgages  to  hold  until  the  trust  named  in  the  will  concern- 
ing the  two-thirds  of  the  portions  of  the  three  daughters 
should  have  been  legally  extinguished  or  complied  with. 
The  mortgages  contemplated  were  not  given.  But  Matthew 
St.  Clair  Clarke,  James  C.  E.  Smith,  Jeanet  Clarke  and 
Joseph  Duncan  executed,  on  the  10th  of  July,  1830,  an  in- 
strument of  indemnity  to  Mr.  Boorman.  That  instrument 
recites  the  provisions  of  the  twelfth  clause  of  the  codicil,  the 
conveyance  of  real  estate  to  the  son  for  his  one-fourth  share, 
the  conveyance  of  other  real  estate  for  the  one-third  part  of 
the  share  of  each  daughter,  the  conveyance  to  Dyson,  Decem- 
ber 26th,  1829,  of  ^^  all  and  singular  the  remaining  two-third 
parts  of  the  portions  or  shares  of  the  daughters  of  the  said 
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testator,  comprehending  all  the  rest,  residue  and  remainder 
of  his  real  estate,"  the  fact  that  no  portion  of  the  considera- 
tion of  the  sale  to  Dyson  had  been  received  by  Mr.  Boorman, 
bat  that  it  had,  with  the  consent  of  all  parties  interested, 
gone  exclnsively  into  the  hands  of  Matthew  St.  Clair  Clarke, 
and  the  fact  that  Mr.  Boorman  had  accounted  for  all  the 
effects  of  the  estate  which  had  come  to  his  hands,  and  had 
discharged  himself  of  all  the  trusts  reposed  in  him  by  the 
will  and  the  codicil,  and  then  provides,  that  Matthew  St.  Clair 
Clarke  and  Duncan,  for  themselves  and  their  wives,  and  the 
others  for  themselves,  discharge  Mr.  Boorman  from  all  moneys 
which  he  could  have  received  in  his  trust,  and  from  all  claims 
concerning  the  estate  of  the  testator,  or  any  trust  relating 
thereto,  and  agree  to  indemnify  him  from  all  demands  by 
reason  of  his  having  executed  any  of  the  conveyances  therein- 
before mentioned,  or  by  reason  of  any  other  thing  by  him 
done,  committed  or  suffered,  concerning  the  estate  of  the 
testator,  whether  under  the  trusts  in  the  will  and  codicil,  or 
otherwise.  On  the  30th  of  June,  1830,  a  mortgage  was  exe- 
cuted by  Elizabeth  Duncan  and  her  husband  to  Jeanct  Clarke, 
Hannah  Clarke  and  her  husband,  and  James  C.  E.  Smith* 
It  recites  the  provisions  of  the  twelfth  clause  of  the  codicil 
as  to  the  two-thirds  of  the  shares  of  the  daughters,  and  then 
proceeds :  '^  and  whereas,  by  mutual  and  universal  agreement 
of  all  the  parties  interested,  the  whole  of  the  said  two-thirds 
of  the  real  estate  of  the  said  James  B.  Smith,  deceased,  has 
been  parted  and  divided,  and,  by  divers  conveyances,  has 
been  vested  absolutely  in  the  respective  daughters  and  their 
heirs  and  assigns,  and  whereas,  it  is  the  wish  and  intention  of 
the  said  parties  of  the  first  part,  that  this  indenture  shall 
operate  and  be  a  security  on  the  part  of  them,  the  said 
parties  of  the  first  part,  for  the  faithful  fulfilment  of  the  pro- 
visions contained  in  the  said  recited  portion  of  said  will  and 
testament  and  codicil.^'  The  consideration  of  the  mortgage 
is  $10,000,  and  it  covers  certain  real  estate  in  the  city  of  New 
York.  Its  condition  is,  that  the  provisions  contained  in  the 
recited  portion  of  the  will  and  codicil  shall  be  fully  and  faith- 
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fully  fulfilled  on  the  part  of  the  mortgagors,  they  to  retain 
the  right  to  rent  and  lease  the  property  for  a  period  not  ex- 
ceeding twenty-one  years.  This  mortgage  was  recorded 
October  2d,  1830,  and  was  satisfied  of  record  January  19th, 
1835.  On  the  10th  of  July,  1830,  two  other  mortgages  were 
executed,  one  by  Jeauet  Clarke  to  Hannah  Clarke  and  her 
husband,  James  C.  B.  Smith,  and  Elizabeth  Duncan  and  her 
husband,  aud  the  other  by  Hannah  Clarke  and  her  hus- 
band to  Jeanet  Clarke,  James  C.  B.  Smith,  and  Elizabeth 
Duncan  and  her  husband.  These  mortgages  contain  similar 
recitals  and  provisions,  and  a  like  condition,  mutatis  rmjir 
tcmdisj  with  the  mortgage  from  the  Duncans,  and  cover  real 
estate  in  the  city  of  New  York.  They  were  recorded  Octo- 
ber 2d,  1830,  and  were  satisfied  of  record  March  26th,  1835. 

At  the  time  the  two-thirds  of  Jeanet  Clarke's  share  of  the 
estate  was  thus  conveyed  to  her  in  fee,  her  son  was  but  four- 
teen years  of  age.  So  far,  therefore,  as  Jeanet  Clarke's  share 
was  concerned,  Mr.  Boorman  needed  indemnity  against  the 
contingency  that  such  son  might  die  under  the  age  of  twenty- 
one  years  and  without  issue,  in  which  case  the  mother  and 
sisters  of  Jeanet  Clarke,  or  their  issue,  would  come  to  take 
the  two-thirds  of  the  share  of  Jeanet  Clarke. 

The  first  question  to  be  considered  is  the  proper  construc- 
tion of  the  provision  of  the  twelfth  clause  of  the  codicil  as  to 
the  two-thirds  of  each  daughter's  share.  So  far  as  Jeanet 
Clarke's  two-thirds  of  her  share  is  concerned,  the  fact  that 
the  plaintiffs'  father  survived  his  mother,  and  died  when  over 
twenty-one  years  of  age,  leaving  issue,  defeated  the  limitation 
over  to  her  brother  and  sisters  and  their  issue,  in  any  view 
that  may  be  taken  of  the  provision  for  such  limitation  over. 
The  only  practical  question,  therefore,  is,  as  to  what  estate 
Jeanet  Clarke  took  in  the  two-thirds  of  her  share  of  the 
estate.  The  controlling  provision  is  thus  worded :  "  The  re- 
nlaining  two-thirds  of  the  portions  or  shares  of  my  daughters 
shall  be  held  separate  and  distinct,  and  not  liable  to  the  con- 
trol, debts  or  engagements  of  either  of  their  husbands  which 
they  now  have,  or  may  hereafter  have,  as  well  those  who  are 
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married  as  she  who  may  hereafter  many,  giving,  however,  to 
the  husbands  of  either  or  all  of  them,  in  case  the  wife  shall 
die  first,  either  with  or  without  issue,  the  income  of  said  re* 
served  part  of  my  estate,  as  long  as  he  shall  live,  arising  from 
bis  wife's  portion,  and,  after  his  death,  then  to  the  child  or 
children  of  my  said  daughter  so  dying."  It  is  impossible  to 
say  that  there  is,  in  this  provision,  or  in  any  part  of  the  twelfth 
clause  of  the  codicil,  the  expression  or  indication  of  any  inten- 
tion on  the  part  of  the  testator  that  there  should  be  a  limita- 
tion over  in  favor  of  the  children  of  a  daughter  who  should 
finrvive  her  husband.  The  two-thirds  of  the  daughter's  share 
is  to  be  held  separate  and  distinct,  so  that  it  may  not  be  liable 
for  her  husband's  debts,  and  so  that,  if  he  survive  her,  he  may 
have  the  income  of  it  for  his  life.  If  he  does  not  survive  her, 
the  fee  of  such  two-thirds  is  freed  from  all  possibilities  in 
favor  of  her  children,  and  remains  subject  only  to  the  con«> 
tingent  provision  in  favor  of  the  other  children  of  the  testator 
and  their  issue.  The  provision  in  tavor  of  the.  child  or  chil- 
dren of  a  daughter  '^  so  dying,"  is  one  that  is  expressly  made 
to  take  effect  only  after  the  death  of  the  husband  of  a  daugh« 
ter  who  survives  snch  daughter.  Jeanet  Clarke  survived  her 
husband.  His  death  terminated  the  operation  of  the  provi- 
sion for  his  life  estate,  and  the  operation  of  the  provision  in 
favor  of  the  child  or  children  of  his  wife.  It  is  admitted,  on 
the  part  of  the  plaintiffs,  that  they  have  no  cause  of  action 
unless  Jeanet  Clarke  took  only  a  life  estate  in  the  two-thirds 
of  her  share,  and  unless,  at  her  death,  such  two-thirds  passed 
to  the  plaintiffs'  father.  As  the  two-thirds  of  her  share  did 
not  pass  to  the  plaintiff'  father,  it  follows  that  the  bill  must 
be  dismissed,  with  costs. 

Louis  Jarvin  and  Max  Ooejppy  for  the  plaintiffs. 
Charles  0^  Conor y  for  the  defendants. 


APPENDIX. 


1. 

Rule  of  the  OireuU  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  adopted  since  the  publication  of  the  seventh  volume  of  these  Reports. 

June  21th,  1871. 
On  the  hearing  of  appeals  in  Admiralty,  the  appellant  shall  furnish  to  the 
Court  a  printed  copy  of  the  Apostles,  certified  by  the  clerk  of  this  Court,  unless, 
by  special  order  of  the  Court,  obtained  before  the  hearing,  such  printing,  or  some 
part  thereof,  shall  be  diBpensed  with. 


Rule  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New 
York,  adopted  since  the  publieation  of  the  seventh  volume  of  these  Reports. 

June  27th,  1871. 
On  the  hearing  of  appeals  in  Admiralty,  the  appellant  shall  furnish  to  the 
Court  a  printed  copy  of  the  Apostles,  certified  by  the  derk  of  this  Court,  unless, 
by  special  order  of  the  Court,  obtained  before  the  hearing,  such  printing,  or  some 
part  thereof,  shall  be  dispensed  with. 


J 
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ABATEMENT. 
See  Flkjjxxq,  S,  4. 


ADMIRALTY. 

L  The  reroondent  in  a  suit  in  Admiral- 
^  appealed  to  this  Court  from  the 
decree  of  the  District  Court  in  favor 
of  the  libellant,  and,  after  a  trial,  an 
order  was  entered  in  this  Court  af- 
firming the  decree  of  the  District 
Court,  with  costs:  Held,  that  no  exe- 
cution could  issue  in  this  Court,  until 
the  entry  of  a  formal  decree  awarding 
a  recovery  to  the  libellant.  ffarru 
r.  Wheeler,  81 

2.  A  District  Court  has  jurisdiction,  in 
Admiralty,  of  a  contract  of  affreight- 
ment, altnough  the  voyage  contem- 
plated begins  and  ends  in  one  and  the 
same  State,  and  is  prosecuted  only  on 
waters  within  such  State,  if  the  con- 
tract is  to  be  performed  on  navigable 
waters.     7%0  ^Imira  Shepherd,    841 

See  Collision. 
Lookout. 
pRAcnos,  1. 
Sbiffino,  1,  2. 


ADVANCES. 
SeeldBX, 


AMENDMENT. 
See  Practice,  2,  8. 


APPEAL. 

See  Bankbuptct,  4  to  6. 
jubisdiotion,  4. 
Pbaotioe,  1. 
Salvage,  4. 

ABMT. 

1.  Under  §  20  of  the  Act  of  February 
24th,  1864,  (18  U,  S,  SUU,  at  Large, 
10,)  and  S  6  of  the  Act  of  July  4th, 
1864,  (Id,,  880,)  the  power  of  dis- 
charging from  service  in  the  army  of 
the  United  States  minors  under  the 
age  of  eighteen  years,  is  taken  away 
from  the  Courts  and  is  confided  whol- 
ly to  the  Secretary  of  War ;  and  the 
whole  power  of  discharge  is  thereby 
given  to  the  Secretary  of  War  in  re- 
gard to  minors,  whatever  their  ages 
when  they  enlisted  or  when  they  ap- 
ply for  discharge.    In  re  HeiU,     156 

2.  A  State  Court,  Judge  or  officer  is 
without  jurisdiction  to  release  a  sol- 
dier, on  habeae  eorpue,  when  it  ap- 
pears, prima  facie,  that  he  is  held  to 
service  in  the  army  by  an  officer  act- 
ing under  the  authority  of  the  United 
States  and  claiming  to  hold  him  as 
an  enlisted  soldier.  id, 

8.  In  return  to  such  writ,  such  officer  is 
not  bound  to  produce  tiie  body  ctf  the 
soldier..  id, 

4.  Under  the  statute  of  New  York,  (2 
R.  S.,  566,  g  82,)  a  return  to  a  writ 
of  habeae  eorpue  issued  by  a  State 
Judge,  need  not  be  verified  by  oath, 
when  such  return  is  made  by  an 
officer  of  the  army  of  the  ifnited 
States.  id. 
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0.  Where  such  officer,  for  not  prodac- 
ing  the  body  of  the  soldier,  and  for 
not  making  a  sworn  return  to  the 
writ,  was  imprisoned  for  contempt, 
by  the  State  Court,  this  Court,  on  a 
writ  of  habeoi  eorpui,  discharged 
him  from  imprisonment.  id. 

6.  Such  power  of  discham  exists  un- 
der g  7  of  the  Act  of  March  2d, 
1838.  (4  IT.  8.  8UU,  at  Large,  684,) 
and  8  1  of  the  Act  of  February  6th, 
1867,  (14  Id.,  886.)  id. 


ASSIGNEE. 

Be9  Bankbuftot,  1,  8,  8, 18  to  19. 
Pleadzno,  1. 


ATTACHMENT. 

iSSw  CONTKMFT. 


B. 


BANK. 

1.  y.,  a  citizen  of  New  York,  claimed 
title,  by  assignment  from  a  national 
bank,  to  the  United  States  bonds  de- 
posited by  it  with  the  Treasurer  of 
the  United  States  as  security  for  the 
redemption  of  its  drculating  notes, 
under  the  General  Banking  Act  of 
June  8d,  1864,  (13  U.  8. 8UU.  at  Large, 
99,)  and  the  Acts  amendatory  there- 
of. He  filed  ^  bill  in  this  Court,  set- 
ting forth  that  the  Treasurer  of  the 
Umted  States  a^d  the  Comptroller  of 
the  Currency  refused  to  recognize  his 
rights  to  the  bonds,  or  their  proceeds, 
and  that  the  said  Comptroller  had 
appointed  one  K.,  a  citizen  of  New 
York,  receiver  of  the  bank,  and  in- 
tended to  sell  the  bonds  and  pay  the 
surplus  of  their  proceeds,  aifter  re- 
deeming the  circulating  notes  of  Uie 
bank,  to  the^eneral  creditors  of  the 
bank,  or  to  K.,  as  such  receiver,  and 
that  K  claimed,  as  such  receiyer,  an 
interest  adTerse  to  the  plaintiff,  in 
such  bonds.  The  bill  made  the  Trea- 
surer, and  the  Comptroller,  and  E., 
defendants,  and  prayed  for  a  decree 
establishing  the  plaintiffs  title,  and 
requiring    the   Treasurer   and   the 


Comptroller  to  deliyer  to  the  pluntiff 
the  surplus  of  the  bonds,  alter  re- 
deeming the  circulating  notes  of  the 
bank,  and  decreeing  the  appcMntment 
of  K.  as  receiver  to  be  null  and  void. 
K.  interposed  a  general  demurrer  to 
the  bill,  for  want  of  equity ;  Hdd,  that 
the  demurrer  must  be  allowed.  Van 
Antwerp  ▼.  HuRnurd,  282 

2.  Hdd,  (per  Woodeotf,  J..)  (1.)  That 
the  plaintiff  could  not  question  the 
validity  of  the  appointment  of  K  in 
respect  to  other  property  than  the 
bonds. 

(2.)  That,  as  the  Court  could  not 
grant  the  relief  asked  in  respect  to 
uie  Treasurer  and  the  Comptroller,  it 
could  not^  on  the  fects  in  the  bill, 
grant  the  relief  asked  as  acndnst  K 

(8.)  That  the  proceeds  of  the  bonds 
could  not,  under  the  Act,  ever  come 
into  the  possession  of  K.,  and,  there- 
fore, K.  had  no  concern  in  the  subject 
matter  of  the  suit. 

(4.)  That  the  averment  in  the  bill, 
that  the  oomplainant  was  informed 
and  believed,  that  K,  as  receiver, 
claimed  an  interest  adverse  to  the 
plaintiff,  in  the  bonds,  was  not  sufiSci- 
eut  to  snstidn  the  bill,  as  against  the 
demurrer.  id, 

8.  Held,  {per  Hall,  J.,)  (1.)  That  the 
residuary  interest  of  tne  bank  in  the 
bonds  was  a  part  of  the  assets  of  the 
bank,  to  which  EL,  as  receiver,  was, 
under  the  Act^  entitled,  if  the  plain- 
tiff had  no  title  to  such  residuary  in- 
terest, and  Ihat,  therefore,  the  bill 
showed  a  question  of  property  be- 
tween the  plaintiff  and  K,  as  receiver, 
in  respect  to  such  residuary  interest 

(2.)  That  the  demurrer  should  be 
overruled,  if  the  Court  had  inrisdio- 
tion  of  the  suit,  as  between  the  plain- 
tiff and  E. 

(8.)  That,  as  the  plaintiff  and  E. 
were  sUm^  to  be  citizens  of  the  same 
State,  thu  Court  had  no  Jorisdiodon 
of  the  suit  id. 

See  JvRUSDicmov,  1,  2. 

BANERUPTCT. 

1.  An  adjudication  of  bankruptcy  is  an 
essential  prerequisite  and  precedent 
condition  of  the  power  of  the  regis- 
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tor,  under  section  14  of  the  bank- 
ruptcy Act  of  March  2cl,  1867,  (14 
XT,  8,  Slat  at  Large,  622,)  to  make  an 
assignment  of  the  estate  of  the  bank- 
rupt to  an  assignee.  Wrigkt  v.  John- 
mm,  160 

2.  After  the  filing  of  a  petition  In  in- 
voluntary banl^uptcy,  no  person  can 
acquire  any  interest,  by  a  receiver- 
ship created  by  a  State  Court,  or 
otherwise,  in  the  propt^rty  of  the 
debtor,  which  the  decree  in  bank- 
ruptcy will  not  displace  or  override. 
Smith  V.  Buchanan,  168 

8.  A  creditor,  with  reasonable  cause  to 
believe  that  a  corporation,  his  debtor, 
was  insolvent,  sued  it,  In  a  State 
Court,  with  a  view  to  secure  pay- 
ment, without  regard  to  other  cred- 
itors, and  whether  the  latter  were 
paid  or  not,  knowing,  that,  if  he  ob- 
tained payment  in  mil,  it  must  be  at 
the  expense  of  other  creditors,  who 
could  not  be  paid  in  full,  and  that»  if 
he  succeeded,  he  would  secure  a  pref- 
erence: Hddt  that  a  preference  ob- 
tained by  such  suit  could  be  set 
aside  at  the  suit  of  the  assignee  in 
bankruptcy  of  the  corporation.       id. 

4.  The  claim  of  a  creditor  of  a  bank- 
rupt was  rejected  by  the  District 
Court.  Within  ten  days  after  the 
decree  to  that  effect,  the  creditor 
claimed  an  appeal  from  such  deci- 
sion, and  gave  notice  thereof,  as  re- 
quired by  §  8  of  the  bankruptcy  Act 
of  March  2d,  1867,  (14  U.  A  Stat,  at 
Large,  620,)  but  he  did  not  file  in 
this  Court  the  statement  required  by 

a 24  of  the  Act  and  Rule  26  of  the 
eneral  Orders  in  Bankruptcy,  nor 
enter  the  appeal  in  this  Court  during 
the  ten  days  limited  by  said  Rule 
26 ;  Held,  that  the  appeal  must  be 
dismissed.    Jn  re  Place,  802 

6.  After  the  expiration  of  ten  days 
from  the  time  of  giving  notice  of  the 
appeal,  the  creditor  filed,  in  this 
Court,  a  petition  for  the  review  of 
such  decision  of  the  District  Court : 
Held,  that  such  decision  could  be  re- 
viewed only  by  an  appeal  taken  in 
the  manner  prescribed  by  §g  8  and 
24  of  the  Act  and  said  Rule  26, 
whereon  a  trial  by  jury  could  be  had 
in  this  Court  id. 


6.  Held,  also,  that  such  petition  for  a 
review  could  not  be  treated  as  the 
statement  so  required,  even  assum- 
ing that  it  was  med  within  the  time 
prescribed.  id. 

7.  If  a  person  appearing  to  oppose  the 
discharge  of  a  bankrupt  be,  in  fact,  a 
creditor,  and  that  appears  by  the 
bankrupt's  oath  to  his  petition  and 
schedules,  in  his  voluntary  petition 
to  be  adjudged  a  bankrupt,  that  is 
sufficient  to  admit  him  to  so  appear, 
and  afterwards  to  file  specifications 
of  objections  to  the  discharge,  under 
General  Order  No.  24,  although  he 
has  not,  at  the  time  of  the  return  of 
the  order  to  show  cause  against  the 
discharge,  filed  any  formid  proof  of 
debt    In  re  Smith,  461 

8.  The  assignee  in  bankruptcy  of  a 
manufacturing    corporation    having 

^  sold,  at  auction,  in  one  parcel,  for  a 
greatly  inadequate  price,  two  separ- 
ate mills,  each  completely  ftirnished 
with  machinery,  a  hotel,  a  store, 
twenty  dwelling  houses,  each  sus- 
ceptible of  separate  occupation,  and 
sundry  vacant  lots,  not  necessary  to 
the  use  of  the  mills,  subject  to  a 
mortgage  on  the  whole,  and  the 
property  having  been  purchased,  at 
sucn  sale,  by  a  combination  of  cer- 
tain creditors  of  the  corporation, 
while  other  creditors  were  ignorant 
of  the  time  and  place,  and  even  of 
the  fact,  of  the  contemplated  sale, 
and  such  ignorance  was  known  and 
acted  upon  by  the  agent  for  the  pur- 
chasing combination,  the  sale  was  set 
aside,  on  the  application  of  such  other 
creditors.  In  re  Troy  Woolen  Co.,  466 

9.  The  facts,  that  such  other  creditors 
had  not  made  formal  proof  of  their 
debt,  and  even  that  the  claim  of  such 
other  creditors  was  disputed,  was 
held  to  be  of  no  importance,  on  such 
application.  id, 

10.  Provisions  proper  in  the  order  for  a 
resale,  suggested.  id, 

11  The  creditors  who  applied  to  set 
aside  the  sale,  having,  in  such  appli- 
cation, offered  to  bid,  on  a  resale,  a 
specified  sum  more  for  the  property 

.  than  it  was  sold  for,  were  held  to  be 
bound  to  fulfil  their  offer.  id. 
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12.  A  preferenoe  to  a  creditor,  to  be 
▼oid  under  either  the  86th  or  the 
89th  Bectton  of  the  bankroptcy  Act, 
most  be  mnde  within  four  months  be- 
fore the  filinff  of  the  petition  in  bank- 
raptcy.     CcBifu  ▼.  Ora^,  483 

18.  The  general  language  of  the  89th 
section  in  regard  to  the  recoyering 
back  property  by  the  assignee,  must 
be  oonstnied  in  connection  with  the 
specific  language  of  the  85th  section, 
prescribing  a  fonr  months'  limitation 
to  proceedings  in  respect  to  prefer- 
ences to  creditors;  and  there  fs,  in 
fact,  no  inconsistency  between  them. 

id. 

14.  Under  the  drcnrostances  of  this 
ease,  the  bill  filed  by  t^e  assignee  in 
bankruptcy  was  dismissed  withont 
costs.  id. 

15.  Whether  an  assignee  in  bankruptcy^ 
can,  in  a  suit  in  canity  against  the 
bankrupt  and  an  alleged  fraudulent 
grantee  of  his,  of  real  estate,  set  aside 
the  grant,  as  void,  without  making 
parties  to  the  suit  persons  to  whom 
such  grantee  executed  mortgages  on 
the  premises  subsequently  to  the 
making  of  the  grant,  qutre.  Cook- 
ingham  ▼.  Ferguaon,  488 

16.  Whether  an  assignee  in  bankruptcy 
can  assail  a  conyeyance,  as  fraudulent 
against  creditors,  made  by  the  bank- 
rupt two  years  before  the  petition  in 
bankruptey  was  filed,  quere,  id. 

17.  Whether  the  limitations  as  to  time, 
prescribed  in  the  85th  and  89th  sec- 
tions of  the  bankruptey  Act  of  March 
2d,  1867,  (14  U.  S.  Stat,  at  Large, 
584,  586,)  apply  to  all  conyeyances 
which  the  bankrupt  himself  could  not 
impeach  as  fraudulent  as  against 
creditors,  quere.  id. 

18.  An  intent  on  the  part  of  a  debtor 
to  prefer  his  indiyidua)  creditors 
oyer  persons  who  might  charge  him 
with  a  statutory  liability  for  the 
debto  of  a  corporation  of  which  he 
is  a  stockholder,  is  not  an  intent  to 
defraud  creditors.  id. 

19.  A  transfer  of  real  estate  was  made 
by  A.  to  his  son,  in  March,  1866.  In 
January,  1868,  A.  was  adjudged  a 


bankrupt.  The  assignee  in  bank- 
rupUr^  Drought  this  suit  against  A. 
and  his  son,  to  set  aside  the  transfer, 
as  fraudulent,  as  against  the  creditors 
of  A.,  on  the  g^roand  that  the  trans- 
fer was  a  sham  sale,  that  the  price 
was  inadequate,  and  that  A.  con- 
tinued to  use  and  possess  the  prop- 
erty, after  the  sale.  On  the  facts  of 
the  case,  the  bill  was  dismissed,  with 
costs.  id. 

Sie  Ihdiotmbnt. 
Pleadiho,  1. 


BILL  OF  EXCHANGK 


SeeLnax,  8. 


BROOKLYN  (CITY  OF.) 
See  Patent,  7  to  10. 


c. 


CARGO. 


See  Carsier,  1. 
Shippikg. 


CARRIER. 


1.  If,  after  goods  are  deliyered  by  a 
carrier,  they  are  found,  on  examina- 
tion, to  haye  been  injured  while  being 
transported,  their  owner  can  recoyer 
for  the  injury,  although  he  does  not 
notify  the  carrier,  and  claim  compen- 
sation, before  he  sells  the  damaged 
goods,  and  thus  afford  the  carrier  an 
opportunity  of  inspecting  them.  7%« 
Mmira  Shepherd,  841 

2.  But  a  claim  under  such  circumstan- 
ces is  suspicious  and  requires  that 
the  damage  should  be  fully  and  yery 
clearly  proyed.  id. 


CASES  COMMENTED  ON. 

1.  Woodworth  v-  Stone.  (8  Story,  749.) 
Wheeler  y.  McComUdt,  267 
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CERTIORARI. 
See  Rkmoyal  of  CAmifl,  8 

CIRCUIT  COURT. 

1.  NcAwithrtandiDg  the  provUioii  of  the 
Act  of  April  10th,  1869,  (16  IT,  S. 
8taL  at  Large,  44,)  that  "the  arcuit 
Conrts,  in  each  Circait,  shall  be  held 
by  the  Justice  of  the  Sapreme  Court 
allotted  to  the  Circuit,  or  by  the  Cir- 
cuit Judge  of  the  Circuit,  or  by  the 
District  Judge  of  the  District,  sitting 
alone,  or  by  the  Justice  of  the  Sup- 
reme Court  aod  Circuit  Judge,  sitting 
together,  in  which  case  the  Justice  of 
the  Supreme  Court  shall  preside,  or, 
in  the  absence  of  either  of  them,  by 
ih%  other,  (who  shall  preside,^  and 
the  District  Judge,"  the  District 
Jttdee  of  the  Eastern  District  of  New 
Yo^  having  been  designated,  under 
the  Act  of  July  29th,  1850,  (9  Id., 
442,)  and  the  Act  of  April  2d,  1862, 
(10  /d,  6,)  to  hold  the  Circuit  Court 
for  the  Southern  District  of  New 
York,  and  having  been  required,  un- 
der the  Act  of  February  25th, 
1866,  as  Id.,  488,)  to  perform  the  du- 
ties of  a  Judge  in  said  Southern 
District,  has  authority  to  hold  the 
Circuit  Court  for  said  Southern  Dis- 
trict   In  re  NicoUu,  102 

2.  The  6th  section  of  the  Act  of  April 
Sd,  1818,  (3  U.  8.  SiaL  at  Large, 
415,)  declaring  that  the  original  ju- 
risdiction of  t£e  Circuit  Court  of  the 
Southern  District  of  New  York  shall 
be  confined  to  causes  arising  within 
the  said  District,  and  shall  not  be 
construed  to  extend  to  causes  of  act- 
ion arising  within  the  Northern  Dis- 
trict of  New  York,  does  not  exclude 
from  the  jurisdiction  of  the  Circuit 
Court  for  the  Southern  District  of 
New  York  causes  of  action  arising 
out  of  the  SUte  of  New  York.  Whee- 
Ur  V.  McCormiek,  267 

See  CoNTBHFT,  4  to  9 
Crdddtal  Law,  4 
JcaiSDXonoN. 

CIRCUIT  JUDGE. 
See  CBDOirAL  Law,  1. 

COLLISION. 

L  A  steamer  navigating  Long  Island 
Sound  held  in  Otult,  in  a  collision 


with  another  steamer,  for  exlublting 
no  stem  li^ht,  but  showing  only  her 
colored  li^ts  and  a  white  light  for- 
ward on  her  stem,  whereby  the 
other  steamer  was  misled  into  the 
belief  that  she  was  a  sailing  vessel 
2^  OceUinental,  8 

2.  The  other  steamer  held  to  have  been 
justified  in  such  beliet  id. 

8.  A  vessel  which  Is  in  &uit  in  not 
complying  with  the  statute  regulation 
as  to  lights,  takes  the  hasard  of  such 
mistakes  as  may,  in  the  exercise  of 
ordinary  diligence  and  care,  be  made 
by  other  vcsmIb  as  to  her  true  charac- 
ter, id. 

• 

4.  Although  the  fault  of  one  vessel  will 
not  justi^  the  want  of  ordinary  care 
and  skill  m  the  other,  when  a  vessel 
clearly  in  fault  invokes  the  applica- 
tion of  that  principle,  the  burthen  is 
upon  her  of  showing  very  clearly 
that  the  party  misled  by  that  fiiult 
might,  nevertheless,  by  ordinary  care 
and  skill,  have  discovered  the  mis- 
take and  avoided  the  collision.  The 
faulty  party  cannot  demand  of  the 
other  extraordinary  diligence  or 
skill,  but  only  ordinary  care,  under 
the  actual  circumstances  of  mistake 
caused  by  his  own  fault  id. 

6.  Two  steamers  were  at  a  distance 
approaching    each   other,  and    the 

Sreen  light  of  one  of  them  was  seen 
ecidedly  off  the  starboard  bow  of 
the  other,  so  as  to  make  it  certain 
that,  if  each  steamer  kept  her  course, 
there  could  be  no  collision,  as  their 
courses  did  not  cross  ahead  of  either. 
This  each  was  bound  to  know ;  and, 
if  their  proximity  was  such  as  to 
suggest  possible  danger  of  collision, 
it  was  the  duty  of  the  former  to  keep 
her  course  and  of  the  latter  to  keep 
out  of  the  way :  Hdd,  therefore,  on 
the  proofs  in  this  case,  that,  if  the 
latter  vessel  mi&ht,  by  ordinary  vigi- 
lance and  skill,  have  corrected  a  mis- 
take of  supposing  the  former  to  be  a 
sailing  vessel,  and  should  have 
known  that  she  was  a  steamer,  still 
the  former  had  no  right  to  port  her 
helm  and  attempt  to  pass  by  the  port 
side  of  the  latter,  and  that  a  collision 
caused  by  her  doing  so  was  her  sole 
fault.  id. 
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d.  A  rteomboat,  under  way,  ooUiding 
with  a  Bcbooner  at  anchor  in  a  cns- 
tomary  anchorage  place,  held  to  be 
presamptively  in  fault  and  boaod  to 
ezcnse  herself,  by  ahowio^  either 
that  the  schooner  was  in  faolt  or  that 
the  accident  was  inevitable.  The 
City  of  New  York,  194 

7.  There  beine  a  fog,  the  steamboat 
was  also  held  to  be  in  £aalt  for  not 
having  a  lookont  on  her  bow.         id. 

8.  The  steamboat  was  also  held  in  fanlt 
for  heinar  out  of  her  pr(^r  track  and 
for  ranning  at  too  great  a  rate  of 
speed.  id. 

9.  The  schooner  was  held  in  fault  for 
having  her  lic^ht  in  snch  a  position 
that  it  was  hidden  from  view  by  her 
sails,  which  were  set.  id. 

10.  In  this  case,  two  steamers  were 
meeting  nearly  end  on,  so  as  to  in- 
Tolve  nsk  of  collision.  One  of  them 
gave  a  signal  of  one  whistle.  The 
other  responded  by  a  signal  of  one 
whistle.  Then  boUi  of  them  ported, 
but  they  collided :  Held,  that  it  was 
the  duty  of  each  to  port  in  due  sea- 
son, and  that  each  of  them  failed  to 
port  soon  enough.     The  Albemarle^ 

200 

11.  Held,  also,  that,  if  it  was  erroneous 
and  dangerous  to  port,  the  vessel 
giving  the  signal,  as  a  proposition  to 
the  other,  was  not  more  culpable  for 
doing  so,  than  the  vessel  wnich  as- 
sented, by  the  response,  to  the  pro- 
poeed  ifiovement^  and  that  both  be- 
came parties  concurrimr  in  a  hazard- 
OQS  <Jd  erroneooa  e:^rimeDt       id. 

12.  One  of  the  vessels  held  in  fault  for 
not  having  a  proper  and  vigilant 
lookout  id. 

IS.  Both  vessels  held  in  fault,  and  a 
decree  made  that  both  share  in  the 
loss.  id. 

14.  Two  steamers,  A.  and  B.,  were  ap- 
proaching each  other  at  night,  so  neai*- 
lY  end  on  as  to  involve  danger  of  col- 
lision, and  A,  instead  of  portiog  her 
helm,  starboarded  it,  and  a  coUision 
ensued ;  Hddj  that  she  was  in  fault. 
The  North  Star,  209 


16.  She  was  also  in  iknlt  in  not  seeing 
the  lifi^hts  of  B.,  and  in  not  slowing, 
stopping  and  backing  when  the  dan- 
ger of  collision  was  manifest  id. 

16.  B.  was  in  fault  in  not  having  her 
side-lights  properlv  screened,  which 
tended  to  mislead  A.  in  regard  to  the 
course  of  B.,  and  prevented  an  early 
discovery  by  A.  of  her  own  mistake 
in  the  movement  she  made.  id. 

17.  Both  vessels  being  in  fault,  the  loss 
was  divided.  id. 

18.  A  steamer  saw,  over  her  port  bow, 
the  green  light  of  a  sailing  vessel 
She  kept  on,  not  slackening  her 
speed,  until  she  saw,  for  an  instant,  a 
red  light  on  the  sailing  vessel,  and 
then,  m  immediate  apprehension  of 
collision,  she  ported  her  helm,  with- 
out slackening  her  speed.  The  mate 
in  charge,  in  obvious  alarm,  left  his 
post  to  call  the  captain,  and,  oo  his 
return,  the  green  light  of  the  vessel 
was  again  in  view,  aud  an  order  to 
starboard  was  given.  A  collision  en- 
sued: Held,  that  the  steamer  was  in 
fault,  in  not  slackening  her  speed  and 
stopping  and  aeversiog.  The  BunU- 
ville,  228 

19.  The  sailing  vessel  was  also  held  in 
fault,  in  presenting  a  confusion  of 
lights  to  the  steamer,  from  want  of 
proper  screens,  or  from  the  lights 
not  being  in  proper  position,  or  from 
other  cause.  id. 

20.  A  steamdr  and  a  schooner,  more 
than  half  an  hour  after  sunset,  were 
approaching  each  other  at  a  oombio- 
ed  speed  of  fifteen  miles  an  hour, 
upon  courses  nearly  end  on.  The 
schooner  had  no  lights  set,  and  had 
no  lookout  exclusively  employed  in 
that  duty,  and  did  not  see  the  steamer 
till  within  a  short  distance,  (esti- 
mated by  her  so-called  lookout  at 
from  one-half  to  three-quarters  of  a 
mile.)  She  was,  nevertheless,  seen 
from  the  steamer  in  time  for  any  ma- 
noeuvre which  the  circumstances 
called  for,  and  the  steamer  imme- 
diately ported  and  went  off  to  star- 
board. After  the  .steamer  changed 
her  course,  and  when  the  schooner 
was  within  800  feet  of  the  steamer, 
(when,  if  it  was  not  clearly  too  late 
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for  the  steamer,  by  any  znoYemeDt,  to 
avoid  a  collision,  it  was  in  great 
doubt  what  moTement  was  most  like- 
ly to  be  effectual,)  the  schooner  star- 
boarded. Instantly,  on  seeing  the 
change  of  the  course  of  the  schooner, 
the  steamer  threw  her  helm  hard-a- 
port,  and  stopped  and  backed  her 
engine,  but  a  collision  ensued,  and 
the  schooner  was  sunk.  The  steamer 
had  all  her  lights  set  and  burning 
brightly,  and  all  proper  officers  on 
duty  and  in  the  exercise  of  vigilance. 
The  pilot  of  the  steamer,  after  testi- 
fying poeiti?ely  to  a  change  in  the 
course  oi  the  schooner  across  the 
bows  of  the  steamer,  after  the  latter 
had  ported  and  shortly  before  the 
collision,  stated,  that  he  *'saw  the 
schooner's  course,  although  she  had 
no  lights,"  and  that  "tne  want  of 
lights  did  not  contribute  to  the  col- 
linon": 

Held,  (h)  That^  although  the  rule 
required  the  steamer  to  keep  oat  of 
the  way  of  the  sailing  vessel,  another 
rule,  no  less  stringent,  required  the 
sailing  vessel  to  keep  her  course. 

(2.)  That  the  movement  of  the 
steamer  was  a  prudent  and  proper 
movement,  and  was  defeated  by  a 
change  in  the  course  of  the  schooner 
across  her  bows. 

(8.)  That  the  steamer  was  in  no 
fault. 

(4. )  That  the  schooner  was  in  fault 
in  not  having  her  lights  set ;  also,  in 
not  keeping  a  proper  lookout ;  also, 
in  changing  her  course  when  very 
near  the  stumer,  and  thus  defeating 
a  proper  effort  of  the  latter  to  avoid 
her. 

(6.)  That  the  testimony  of  the 
pilot  of  the  steamer,  that  the  want 
of  lights  on  the  schooner  did  not 
contribute  to  the  collision,  in  con- 
nection with  his  testimony  that  he 
saw  her  change,  did  not  relieve  the 
schooner  from  liability,  because,  if 
the  pilot  judged  correctly,  then  her 
improper  change  caused  the  collision, 
and  if,  (as  was  urgently  insisted  in 
behalf  of  the  schooner),  she  did  not 
change  her  course,  then  the  want  of 
lights  plainly  contributed  to  the  mis- 
tSke  of  the  pilot  and  others  on  the 
steamer,  and  led  to  error  in  regard 
to  the  position  and  course  of  the 
schooner  from  the  beginning,  thus 
making  the  very  case  against  which 


the  rule  requiring  lights  was  intended 
to  guard.     J7u  Queen,       .  234 

21.  Under  the  rule  which  requires  a 
vemel  propelled  by  steam  to  keep 
out  of  the  way  of  a  sailing  vessel, 
the  mere  proof  that  the  former  col- 
lided with  the  latter,  unaccompanied 
by  circumstances  exonerating  her, 
raises  a  presumption  of  fault  in  the 
foimer,  which  she  must  overcome  or 
be  condemned.    The  Wenann,      499 

22.  In  this  case,  which  was  one  of  a 
collision  between  a  steamer  and  a 
schooner,  it  was  found  that  the 
schooner  changed  her  course  and 
thwarted  prudent  and  proper  move- 
movements  which  the  steamer,  on 
seeing  her,  had  made,  to  avoid  her, 
and  that  the  schooner  was  in  fault 
and  the  steamer  was  not  in  fault,  id. 

28.  When  a  steamer  sees  the  green 
light  of  another  vessel  directly  imead, 
it  is  nearly  certain,  that,  if  both  keep 
their  courses,  there  can  be  no  col- 
lision ;  and,  in  such  case,  starboard- 
ing by  the  steamer,  out  of  abundant 
caution,  though  unnecessary,  is  not 
reprehensible.  id, 

24.  Vessels  approaching  each  other, 
and  seeing  the  lights  of  each  other, 
not  only  have  a  right,  but  are  bound, 
to  assume  that  the  lights  seen  are 
properly  set  and  screened.  id. 

26.  The  location  of  the  lights  of  the 
schooner,  not  approved.  id. 

26.  A  ferry  boat,  just  as  she  cleared 
her  slip  in  Brooklyn  on  her  way  to 
New  York,  saw  a  steamer  coming  up 
the  river,  near  to  the  Brooklyn  side. 
Seeing  danger  of  collision,  the  ferry 
boat  stopped  and  backed,  and  blew 
two  whistles.  A  colliiion  ensued  be- 
tween the  two  vessels:  Held,  that  the 
steamer  was  wholly  in  fault.  77u 
Favorita,  589 

27.  The  pilot  of  the  ferry  boat  having 
acted  in  good  faith,  in  a  situation  of 
great  peril,  ought  not  to  be  consid* 
ered  in  fault,  even  if  his  judgment 
was  erroneous,  in  stopping  mstead  of 
advancing.  idL 

28.  When  a  vessd  is  placed  is  imml- 
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nent  jeopardy  by  the  Cuilt  of  another, 
the  diMretioo  whSdi  her  marlDert 
are  called  opoo  Instantly  to  exercise, 
is  not  to  be  closely  criticised,  nor 
their  conduct  to  be  condemned,  un- 
less Tery  plainly  neglect  Ail  or  nnsldl- 
foL  id, 

29.  It  is  a  gross  fanlt  in  a  steamer  to 
pass  along  the  months  of  the  ferry 
slips  in  the  East  riTer,  In  close  prox- 
imity thereto,  at  a  speed  at  which  all 
efforts  to  stop  her,  when  danger  of 
oollision  with  a  ferry  boat  coming 
out  of  her  slip  appears,  are  ineffect- 
nal.  id. 

80.  The  proper  mles  stated,  for  ascer- 
taining the  amonnt  of  damages  to  be 
•warded,  in  case  of  loss  or  dama^ 


81.  The  alleged  depreciation  In  the 
market,  which  is  said  to  result  from 
the  mere  fact  that  a  Tessel  has  once 
been  injored  and  repaired,  depending 
nponpreiadioe  or  apprehension,  when 
the  intrinsic  yalne  of  the  yessel  is 
made  good,  is  too  indefinite  snd  Twi- 
«ble  to  be  allowed  as  damages,      id. 

82.  The  loss  of  the  nse  of  a  ferry  boat 
while  undergoing  repairs,  may  be 
allowed  to  her  owners  as  damages, 
even  though  they  own  a  spare  hcmJt 
which  is  used  to  supply  the  place  of 
the  disabled  one  woile  she  is  being 
repaired.  ia. 

See  LoonooT. 
BHippina,  1,  2. 


OOMMISSIONER. 

See  CuMnrAL  Law,  4. 
RxMovAL  or  Causes,  8. 


CONSTITUTION  OF  THE  UNITED 
STATEa 


Article  1,  Section  7, 
Article  6,  Section  2, 


622,  628. 
809. 


CONSTITUTIONAL  LAW. 

1.  Hie  20th  section  of  the  Act  of  May 
81st,  1670  (1<6  U.  S.  SUd.  <tt  Larye 


146,)  proriding  for  the  panisfameBt 
of  persons  who  illegally  register,  or 
attempt  to  register,  at  a  registratioa 
of  Toters  for  an  election  for  a  repvs* 
seotatiTein  Congress,  and  enacong 
that  a  rttristration  made  onder  the 
laws  of  a  State  shall  be  deemed  to  be 
a  rcsiatration  within  such  Act^  is 
not  myaUd,  as  being  an  infiractioo  of 
the  Constitution  of  ttie  United  Statesi 
Umted8tate$Y.  Quinn.  48 

2.  Such  section  does  not  establish  a  test 
of  the  qualification  of  an  elector,  or 
affect  such  qualification,  and  la  not 
repugnant  to  article  1,  section  2,  of 
the  OoDStitution,  which  prescribes  the 
qualifications  of  electors  of  members 
of  the  House  of  Representatiyes.    id. 

8.  Authority  to  enact  such  section  Is 
deriyable  from  article  1,  section  4, 
sttlniiyision  1,  of  the  Constitution, 
which  proyides,  that  Congress  may, 
at  any  time,  by  law,  make  or  alter  re- 
gulanons  as  to  the  time,  place  and 
manner  of  holding  elections  for  re- 
presentatiyes  in  Congress,  and  from 
the  last  subdivision  of  article  1,  sec- 
tion 8,  which  proyides,  that  Con- 
gress shall  haye  the  power  to  make 
all  laws  necessary  or  proper  for  car- 
rying into  execution  powers  therein- 
l>efore  giyen.  id. 

4.  Article  1,  section  6,  subdiyision  1, 
of  the  Constitution,  which  proyides 
that  each  House  of  Congress  shall  be 
the  judge  of  the  elections,  returns 
and  quaUficatioDS  of  its  own  members, 
commented  on.  id. 

6.  The  offence  created  by  such  20th 
section  being  a  misdemeanor,  it  is 
sufficient,  in  an  indictmeot,  to  de- 
scribe it  in  the  words  of  the  statute, 
adapted  to  the  particular  circum- 
stances involyed  in  the  offence 
charged.  id 

6.  The  ayerments,  in  the  indictment  in 
this  case,  as  to  the  existence  and  ac- 
tion of  tiie  board  of  inspectors  of  re- 
gistry, upheld  as  sufficient,  on  demur- 
rer, the  Court  taking  judicial  notice 
of  the  statutes  of  New  York  in  res- 
pect'to  such  board,  such  statutes  l>eiiig 
referred  to  in  the  indictment         id 

Y.  No  suggestion  being  made  to  the 
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Court  that  the  defendant  bad  any  de- 
fence to  the  indictment,  judgment 
absolute  was  rendered  against  him  on 
the  overruling  of  a  demurrer  to  the 
indictment.  id, 

SeeTRitATY, 


CONTEMPT. 

1.  Solicitors^  and  oonnsel's  fees  and  dis- 
bursements, incurred  by  the  plaintiff, 
through  the  resistance  of  the  defend- 
ant to  an  application  for  an  attach- 
ment against  the  defendant  for  a  con- 
tempt of  Court  in  yiolating  an  ini unc- 
tion, and  in  the  course  of  proceedings 
before  a  Master  on  a  reference  to 
take  testimony  as  to  such  violation, 
allowed,  as  part  of  the  fine  imposed 
on  the  defendant  as  a  punishment  for 
such  contempt,  the  violation  of  the 
injunction  being  established,  and 
shown  to  be  willm,  although  the  Mas- 
ter reported  that  the  extent  of  the 
violation  was  not  shown  by  the  proofs 
before  him.  DovbUday  v.  Shermant  46 

2.  The  punishment  limited  to  a  fine  of 
the  amount  of  such  fees  and  disburse- 
ments and  the  taxed  costs,  and  com- 
mitment until  payment.  id 

8.  A  defendant  who  desires  to  mitigate 
the  pecuniary  fine  to  be  imposed  for 
a  contempt  of  Court,  shoula  present 
his  inability  to  respond  in  a  manner 
free  from  all  question. '  id, 

4.  A  corporation,  a  party  to  the  suit, 
was  directed,  by  an  order  of  the 
Court,  in  the  suit,  to  do  a  specific 
thing  to  effectuate  the  relief  to  which 
the  defendants  were  declared  to  be 
entitled,  and  it  was  referred  to  a  mas- 
ter to  superintend  the  doing  of  such 
thine.  The  master  ordered  the  pro- 
duction before  him,  by  the  corpora- 
tion and  by  its  president,  of  certain 
specified  books  and  documents  of  the 
corporation.  The  president  refused 
to  produce  them,  and  an  attachment 
for  contempt  was  issued  against  him 
by  the  Court,  nun-bailable  until  the 
books  and  documents  should  be  pro- 
duced. Erie  Railway  Co.  v.  Eeaih,  418 

5.  Under  soch  cfrcnmstances,  an  officer 
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of  the  corporation  can  be  compelled, 
by  subpcena  duces  tecum,  to  bring  its 
books  from .  its  office,  and  produce 
them  before  the  master.  id. 

6.  The  authority  to  require  their  pro- 
duction is  conferred  by  Rule  77  of 
the  Rules  in  Equity  prescribed  by 
the  Supreme  Cotut.  id. 

Y.  This  Court  has  power  to  compel,  by 
summary  process,  the  restoration  of 
any  property  abstracted  from  its  cus- 
tody, whether  the  party  abstracting 
it  be  or  be  not  a  party  to  the  suit 
concerning  such  property.  Erie  Hall- 
way Co.  V.  HeaUi,  536 

8.  Shares  of  the  stock  of  a  corporation 
were  in  the  hands  of  a  receiver  of  this 
Court.  Certificates  therefor  were  is- 
sued by  the  corporation  to  the  recei- 
ver,  and  had,  appurtenant  to  them, 
the  privilege  of  being  certified  by  the 
registering  agent  of  the  corporation, 
as  representing  shares  duly  register- 
ed, buch  privilege  was  a  part  of  the 
property  in  the  shares,  and  a  valu- 
able privilege.  G.,  by  his  acts  in  re- 
spect to  such  shares,  deprived  such 
shares,  wliile  they  were  in  the  custo- 
dy of  this  Court,  of  such  privilege, 
and  procured  such  privilege  to  be 
conferred  on  a  like  number  of  other 
shares  of  the  stock  of  the  corporation, 
while  they  were  his  property :  Bdd, 
that  G.  must  restore  the  property 
abstracted,  by  making  provision  for 
the  restoration  of  such  privilege  to 
the  receiver's  shares,  or,  in  default 
thereof,  make  good  the  pecuniary  va- 
lue of  the  spoliation.  id. 

9.  The  mode   of  making  such  provi- 
sion, discussed.  id. 


co;ntract. 


1.  An  express  contract  to  pay  in  gold 
will  be  enforced,  notwithstanding  it 
was  made  after  the  passage  by  Con- 
gress of  the  Act  declaring  the  paper 
currency  issued  by  the  United  Staces 
a  legal  tender.  Tke  Emily  B,  Sou^ 
der,  887 


See  AsnaMALTY,  2. 
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CORPORATION. 

See  CoNTmpT,  4  to  6. 
Equity,  8  to  14. 
Jurisdiction,  1, 2. 
Patent,  1,  2. 


COSTS. 

1.  Where,  in  a  salt  at  law,  a  jury  is 
waived,  under  the  4th  section  of  the 
Act  of  March  8d,  1866,  (18  U.  8,  Stat, 
at  Large,  501,)  and  the  case  is  tried 
by  the  Court  without  a  Jury,  and 
judgment  is  ordered  for  the  plaintiff, 
a  docket  fee  of  |20,  under  the  fee  bill 
of  February  26th,  1858,  (10 /d,  161,) 
is  not  taxable  in  his  favor.  Jonee  v. 
Sehell,  79 

2.  But  a  docket  fee  of  $10  Is  taxable  in 
his  favor  under  said  Act  of  1858, 
being  the  docket  fee  in  a  case  **  at 
law,  where  judgment  is  rendered 
without  a  jury."  id. 


See  Bankbuptct,  14. 
Mabtbr. 
Patent,  22,  60. 
Salvaob,  4. 


CRIMINAL  LAW. 

The  Circuit  Judge  has  no  jurisdic- 
tion to  review,  on  habeae  eorpue,  the 
judgment  of  the  Circuit  Court,  on  a 
oonviction  and  sentence,  on  an  iudict- 
ment,  on  an  allegation  that  the  stat- 
4ite  UDder  which  such  sentence  was 
imposed  had  been  repealed  before 
■such  sentence  was  passed.  In  re  Col- 
lieot,  89 

2.  Where  it  appears  that  the  person  on 
whom  such  sentence  was  imposed  has 
been  pardoned  unconditionally,  and 
has  had  notice  of  the  pardon,  and  is 
not  restrained  of  his  liberty,  a  writ 
of  hoiieae  eorpue  will  not  be  granted 
to  him,  on  such  allegation,  even 
though  it  does  not  appear  that  he  has 
accepted  the  pardon.  id. 

8.  The  defendant  was  indicted  for  brib- 
ing an  officer  of  the  United  States. 
He  pleaded  that  he  was  brought  into 
the  jurisdiction  of  the  Court  on  a 


chaige  of  forgery,  under  an  extradi- 
tion treaty,  and  that  such  offence  of 
bribery  was  not  within  the  treaty. 
On  demurrer  to  the  plea:  ffeld,  that 
the  plea  was  bad.  United  Statea  t. 
CaldioeU,  isi 

4.  A  commissioner  rapointed  by  a  Cir- 
cuit Court  of  the  United  States  for  a 
District  within  the  State  of  New 
York,  has  no  power  to  take  a  recog- 
nizance for  the  appearance  before 
himself,  at  a  future  day,  of  a  person 
charged  with  a  crindnal  offence 
against  the  laws  of  the  United  States, 
and  a  recognisance  so  taken  is  void. 
United  States  y.  Caee,  260 

See  CoNSTfTUHONAL  Law. 
Indiotmxnt. 
Internal  REyEN€B,4. 


D. 

DAMAGES. 

See  Collision,  80  to  S% 
Patent,  11  to  14. 

DECLARATION. 
iSae  Pleading,  1, 

DECREE. 

See  AnimiALTT,  1. 
Equity. 


DEMURRER. 

See  Constitutional  Law,  6,  7. 
Equity.  8  to  14. 

DISTRICT  COURT. 
See  AnifiRALTY,  2. 

DUTIEa 
iSw  Treaty,  4  6. 

R 

EQUITY. 

1.  F.,  a  corporation,  held  a  license  un- 
der a  patent,  from  W.,  G.,  and  S., 
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three  oilier  corporations,  whicb  pro- 
vided that  if  W.,  G..  and  S.  should 
grant  a  license  of  a  specified  charac- 
ter, under  such  patent,  to  any  other 
party,  at  a  less  license  fee  than  that 
reserved  In  the  license  to  F.,  the 
license  fee  to  F.,  should  be  corres- 
pondingly reduced.  By  the  license, 
the  right  was  reserved  to  the  licen- 
sers, of  termin:!ting  the  license,  at 
their  option,  on  written  notice  to 
F.,  for  the  breach  of  any  of  the  agree- 
ments on  the  part  of  F.,  one  of  them 
beine  the  due  payment  of  license  fees. 
F.  filed  a  bill  in  equity  against  S. 
alone,  alleg^in^  that  the  licensers  had 
granted  a  license  of  the  specified 
character,  under  the  patent,  to  D., 
another  corporation,  at  a  less  license 
fee  than  that  reserved  in  the  license 
to  F.,  (a  copy  of  the  license  to  D. 
being  annexed  to  the  bill,)  and  had 
con<»a]ed  the  fact  from  F.  for  more 
*than  a  year,  so  that  F.  had  largely 
overpaid  the  license  fees  properly 
due  from  it  at  the  reduced  rate,  and 
praying  that  S.  be  ordered  to  reduce 
the  license  fee  reserved  in  the  license 
to  F.  to  such  less  license  fee,  from  the 
time  of  the  license  to  D.,  and  to  pay 
to  F.  the  sums  overpaid,  and  that  the 
licensers  might  not  claim  any  other 
or  further  sums  than  at  such  less 
license  fee,  and  that  S.  be  enjoined 
from  giving  notice,  during  the  pend- 
ency of  the  suit,  of  the  option  to  ter- 
minate the  license  to  F.,  and  from 
attempting  to  collect  license  fees  from 
F.  The  bill  stated  that  F.  and  G. 
were  Massachusetts  corporations, 
W.  was  a  Connecticut  corporation, 
and  S.  was  a  New  York  corporation  : 
HMt  that  the  bill  did  not  show  a 
case  for  the  cognizance  of  a  Court  of 
Equity.  Florence  Sewing  Machine  Co. 
y.  Singer  Mfg.  Co.,  118 

id. 

2.  Hddf  also,  that  a  decree  could  not 
be  made  between  F.  and  S.,  without 

-  affecting  the  rights  of  W.  and  G.,  who 
were  not  made  parties  to  the  suit,  and 
that  S.  could  take  such  objection  at 
the  hearing,  although  it  had  not  been 
taken  by  pka,  demurrer  or  answer,  id, 

8.  The  cases  reviewed,  on  the  question 
as  to  when  a  stockholder  in  a  private 
corporation  will  be  allowed  to  file  a 
bill  in  his  own  name,  on  behalf  of 
himself  and  all  others  standing  in  the 


same  situation,  making  the  corpora- 
tion a  party  defendant,  to  compel  the 
ministerial  officers  of  the  Corporation 
to  account  for  breach  of  official  duty 
or  misapplication  of  corporate  funds. 
Htaih  V.  hrie  Railway  Co.,  847 

4.  Where  the  bill  sets  out  acts  vUra 
virett.  In  issuing  shares  of  stock,  and 
breaches  of  trust,  which  are  frauds 
on  the  stockholders,  inasmuch  as  such 
acts  and  breaches  of  trost  are  beyond 
the  power  of  the  corporation  to  affirm 
or  sanction,  it  is  not  necessary  that 
the  stockholder  should  aver  that  he 
has  applied  to  the  corporation  or  its 
board  of  directors  to  bring  the  suit, 
and  that  they  have  refused.  id, 

5.  If  a  denourrer  to  a  bill  in  equity  cov- 
ers the  whole  bill,  when  it  is  good  to 
a  part  only,  it  will  be  overruled,    id, 

6.  Where  the  corporation  is  under  the 
control  of  the  defendants  wbo  must 
be  sued,  and  an  excuse  is  given  for 
the  bringing  of  the  suit  by  the  stock- 
holder, which  is  equivalent  to  a  refus- 
al by  the  directors,  on  request,  to 
bring  the  suit,  the  suit  may  be 
brought  by  the  stockholder,  without 
showing  such  request  and  refusal  id,' 

1.  A  person  not  a  stockholder  cannot 
be  joined  as  plaintifF,  in  such  a  bill, 
with  persons  who  are  stockholders, 
and,  il  the  suit  is  a  joint  one,  his  want 
of  interest  is  a  good  ground  of  de- 
murrer to  the  whole  bifi.  id, 

8.  A  person  who  has  no  shares  stand- 
ing in  his  name  on  the  books  of  the 
corporation,  is  not  a  stockholder,  al- 
though he  holds  certificates  of  stock 
issued  to  other  persons  by  the  corpo- 
ration, with  powers  of  attorney  au- 
thoriEing  the  transfer  of  such  shares 
to  him,  executed  by  the  persons  In 
whose  names  the  shares  stand  regis- 
tered on  the  books  of  the  corpora- 
tion, and  although  the  corporation 
has,  on  demand,  wrongfully  refused 
to  allow  such  transfer  to  be  made  to 
him.  id, 

9.  If  several  trustees  are  all  of  them 
implicated  in  a  common  breach  of 
trust,  for  which  the  cestui  que  truet 
seeks  relief  in  equity,  he  may  bring 
his  suit  against  all  of  them,  or  against 
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any  of  them  sepftrately,  at  his  elec- 
tion, the  tort  being  treated  as  seTeral 
as  well  as  joint  id. 

10.  The  same  doctrine  applies  to  aov 
wrongdoer  who  is  oonfeaerated  with 
a  fraodnlent  trustee.  id, 

IL  A  general  demnrrer  to  the  whole 
of  a  bill  cannot  be  sastained  as  a  de- 
mnrrer  to  relief  prayed  in  respect  of 
persons  who  are  not  made  parties  to 
the  biU.  id. 

12.  It  is  not  necessary  that  the  direct- 
ors of  the  corporation  should  be  made 
parties  to  the  bill,  although  the  bill 
prays  for  an  injunction  lu^nst  the 
corporation,  and  for  a  receiver  of  the 
corporation,  if  no  relief  is  asked  as 
against  such  directors.  id. 

18.  If  the  plaintiff  waives  an  answer  on 
oath,  the  defendant  has  a  right  to  an- 
swer on  oath,  notwithstanding  such 
waiyer,  and  the  tender  of  the  waiver 
is  no  ground  of  demurrer  to  the  bilL 
If  the  tender  is  not  accepted,  the  de- 
fendant is  still  bound  to  answer  the 
bill,  either  without  oath  or  on  oath. 

id. 

14.  The  bill,  in  this  case,  was  allowed 
to  be  amended  by  striking  out  the 
name  of  a  person  improperly  joined 
as  plaintift  id. 

See  Bask. 
gontbhpt. 
Fraud. 
Injunction. 
Jurisdiction,  1,  2,  5. 
Mastir. 
Patint,  61. 
Plsadino,  2  to  5. 
Practicb,  1,  2. 
Removal  of  Causes,  16. 
Trust. 


EVIDENCE. 

1.  Where,  on  the  cross-examination  of 
a  witness,  collateral  facts  are  called 
out  from  him  tending  to  create  dis- 
trust of  his  integrity,  fidelity,  or 
truth,  it  is  competent  for  the  adverse 
party  to  ask  of  the  witness  an  expla- 
nation which  may  show  the  consist- 
ency of  such  facts  with  his  integrity, 


fidelity,  and  truth,  although  circum- 
stances may  thus  be  proved  which 
are  foreign  to  the  principal  issue,  and 
which,  but  for  such  previous  croas- 
examination,  would  not  be  permitted 
to  be  proved.  United  8laie$  v.  18 
Barrels,  475 

See  Internal  Rbvxnub,  18. 
Waste,  2. 


EXECUTION. 
See  Aoia&ALTT,  1. 

EXTRADITION. 
See  Crdonal  Law,  8.  ' 


F. 

FORFEITURE. 
See  Internal  Revenue,  12, 14. 


FRAUD. 

1.  An  intent  to  defiraud  subsequent 
creditors  is  sufficient  to  avoid  a  con- 
veyance, at  the  suit  of  such  creditors, 
if  it  was  either  voluntary  or  nut 
made  in  good  faith.  UfUted  States  v. 
Stiiner,  644 


G. 

GENERAL  AVERAGE. 
See  SmPFiNO,  8  to  6. 

GOLD. 
See  Contract. 

H. 


HABEAS  CORPUS. 


See 


Criminal  Law,  1. 
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INDICTMENT. 

1.  An  indictmeiit,  under  §  44  of  the 
bankniptcy  Act  of  March  2cl,1867,(14 
U.  8.  Siat  at  Large,  589,)  purporting 
to  cliarge  the  offence  of  secreting 
property  by  the  debtor,  with  intent 
to  preyent  it  from  coming  into  the 
poeeesaion  of  his  assignee  in  bankrupt- 
cy, will  be  quashed,  where  it  merely 
ayers  the  commencement  of  proceed- 
ings in  inyoluntary  bankruptcy  pur- 
suant to  the  Act,  without  describing 
the  proceedings  except  by  the  names 
of  the  petitioning  creditors,  and  the 
words,  "  pursuant  to  the  Act,"  and 
without  naming  the  Court,  or  the 
time,  or  the  place,  where  the  proceed- 
ings were  instituted.  Unitid  Staies 
y.  Lat4frre,  184 

See  CoNETiTunoNAL  Law,  6, 1, 
Gedonal  Law,  8. 


INFORMER. 
See  JuKiSDZOTioN,  8,  4. 


INJUNCTION. 

1.  The  plaintiff,  a  licensee,  from  the  de- 
fendant and  two  others,  under  cer- 
tain patents,  filed  a  bill  against  the 
defendant  alone,  to  enforce  a  reduc- 
tion in  the  patent  rent  reseryed  by 
the  license,  and  an  accounting  for 
moneys  alleged  to  haye  been  oyer- 
paid  as  patent  rent,  and  praying  an 
injunction  to  restrain  the  defendant 
from  giying  notice,  pendente  lite,  of 
an  option  to  terminate  the  license  for 
non-payment  of  patent  rent,  and 
from  attempting  to  collect  patent 
rent  from  the  plaintiff.  The  Court 
granted  the  injunction,  on  condition 
that  the  plaintiff  deposit  with  the 
clerk  the  patent  rent  as  it  should  ac- 
crue, at  the  rate  specified  in  the  li- 
cense. On  final  hearing,  the  Court 
dismissed  the  bill,  on  grounds  not  In- 
yolving  the  merits  of  the  claim  to  a 
reduction  of  the  patent  rent  Each 
party  now  moyed  for  an  order  that 
the  money  be  paid  to  it,  which  had 
been  deposited  with  the  clerk  as  a 


condition  of  the  granting  of  the  in- 
junction :  Held,  that  the  money  ouffbt 
not  to  be  paid  to  either  party.  J^or- 
ence  8.    M,      Co,    y.    amger   Mfg. 

Co.,  ini 

2.  Held,  also,  that  the  deposit  of  the 
money  was  in  the  nature  of  a  pledge 
or  security  to  the  defendant  for  such 
license  fees  as  were  in  fact  due ;  that 
the  plaintiff,  haying  obtained  thereby 
an  injunction  preyenting  the  revoca- 
tion of  the  license,  and  haying  had, 
during  the  continuance  of  the  suit, 
the  use  of  the  patents,  could  not  now 
withdraw  the  money  and  leaye  the 
defendant  without  security  for  rent 
or  license  fees  past  due ;  and  that  the 
defendant  could  not  take  tlie  money 
until  the  riffht  thereto  was  in  some 
manner  settled.  id. 

See  CoNTQfFT,  1  to  8. 
Patent  9,  14, 15. 
Waste,  1. 


INSURANCE. 

1.  A  policy  of  marine  insurance  on  a 
yessel  was  issued  March  1st,  1869, 
insuring  her  from  January  let,  1869, 
to  January  1st,  1870.  Ihe  policy  did 
not  contam  the  words,  "  lost  or  not 
lost"  The  yessel  was  lost  by  the  per- 
ils of  the  sea,  February  ^2d,  1869, 
neither  insurer  nor  insured  knowing 
of  the  loss  when  the  policy  was  is- 
sued :  Hdd,  that  the  loss  was  covered 
by  the  policy.  FoUom  y.  Mercantile 
Mutual  Ina.  Co.  170 

2.  Where,  as  a  defence  to  a  policy  of 
marine  insurance,  it  is  alleged  that 
the  insured  concealed  from  the  insur- 
er material  facts  within  his  knowl- 
edge when  he  applied  for  the  insur- 
ance, the  defence  is  one  that  must  be 
made  out  affirmatively  by  the  insur- 
er, id. 

8.  A  party  applying  for  insurance  is 
not  Dound  to  communicate  to  the  in- 
surer intelligence  known  to  the  in- 
surer, nor  the  expectations,  opinions 
or  speculations  of  such  party,  based 
upon  facts  known  to  the  insurer,    id. 

4.  In  this  case,  although  it  appeared 
that  intelligence  of  the  loss  of  the  yes. 


i 


583 


INDEX. 


sel  oonld  bare  reached  the  insured 
before  the  policy  was  issued,  if  her 
master  had  sent  such  intelligeDoe  by 
telegraph,  it  was  held  that  the  omis- 
sion of  the  master  to  do  so  did  not 
Titiate  the  policy.  id. 


INTERNAL  REVENUE. 

1.  Where  an  action  against  a  Collector 
of  Internal  Revenue,  to  reooTer  back 
a  license  fee  paid  to  him  under  pro-^ 
test,  was  commenced  in  a  State  (*ourt,^ 
before  July,  1866,  and  was  remoyed 
to  this  Court  by  yirtue  of  the  50th 
section  of  the  Act  of  June  80tb,  1 864, 
(18  U,8.  8tai,  at  Large,  241),  and 
the  action  was  one  which,  if  com- 
menced in  a  State  Court  after  the 
passage  of  the  Act  of  July  18th, 
1866.  (14  U.  8.  Stat,  at  Large,  98), 
would  baye  been  removable  to  this 
Court  under  the  67tb  section  (p.  171) 
of  that  Act :  Held,  that,  notwithstand- 
ing the  repeal  of  the  50th  section  of 
the  Act  of  1864,  by  the  68th  section 
of  the  Act  of  1866,  this  Court  con- 
tinued to  have,  by  virtue  of  the  pro- 
viso to  such  68th  section,  jurisdic- 
tion of  the  action.  Salt  Co.  of  Onon- 
daga v.  WxUcinw^,  SO 


2.  The  meaning  of  the  word  "  place,"  in 
the  Internal  Revenue  Acts,  as  ap- 
plied to  the  place  where  the  business 
of  a  manufa<Hnirer  authorized  by  a  li- 
cense under  those  Acts  to  carry  on 
his  business  at  a  place  designated  in 
such  license,  may  oe  carried  on,  as  a 
single  place,  discussed.  id. 

8.  The  mere  fact  that  a  manufacturer 
of  salt  usee  more  than  one  set  of 
boilers  or  evaporating  pans,  or  more 
than  one  smoke  flue  or  chimney,  does 
not  make  him  liable  to  pay  more 
than  one  license  fee,  as  beinr  a  manu- 
facturer at  more  than  one  place,     id. 

4.  The  provision  of  the  Act  of  January 
11th,  1868,  (15  U.  S.  Stat  at  Large, 
84),  that,  from  and  after  the  passage 
of  that  Act,  no  distilled  spirits  should 
be  withdrawn  from  any  warehouse 
until  the  tax  thereon  bad  been  paid, 
and  that  all  Acts  and  parts  of  Acts 
inconsistent  with  such  provision  were 
repealed,  did  not  operate  to  prevent 
conviction  and  punishment,  after  the 


passage  €i  that  Act^  for  a  prerioos 
offence  committed  in  violation  of  §  42 
of  the  Act  of  July  18th,  1866,  (14  Id, 
162,)  by  the  executing  or  signinc:,  or 
procuring  to  be  executed,  a  fraud- 
ulent bond  for  withdrawing  spirits 
from  a  warehouse,  such  bond  bdns 
provided  for  by  S  40  of  that  Act,  ana 
in  violation  of  g  SO  of  the  Act  of 
March  2d,  1867,  {Id,  484,)  in  refer- 
ence  to  a  conspiracy  to  commit  any 
offence  against  the  laws  <^  the  United 
States.    In  re  CaUieot,  89 

5.  Under  section  9  6m  of  the  Act  of 
July  13th,  1866,  (14  U.  8.  Slat,  at 
Large.  147,)  a  company,  engaged  in 
the  express  business,  and  idso  in 
transporting  passengers  by  stage 
coach,  which  makes  returns  of  its 
gross  receipts,  under  section  109  of 
the  Act  of  June  80th,  1864,  (18  /dL, 
277,)  and  is  subject  to  pay  duty  there- 
on, under  sections  103  and  104  of  Uie 
last  named  Act,  is  required  to  de- 
clare, in  such  returns,  whether  such 
gross  receipts  are  stated  according 
to  their  values  in  legal  tender  cur- 
rency, or  according  to  their  values  in 
coined  money,  and  is  liable  to  pay 
such  duty  according  to  the  values  in 
coined  money  when  reduced  to  their 
equivalent  in  legal  tender  currency. 
WelU  V.  Shook,  254 

6.  The  terms,  "income  or  articles  or 
objects  charged  with  an  internal  tax," 
in  said  section  of  the  Act  of  1866,  are 
comprehensive,  and  include  "gross 
receipts  "  of  express  companies,  and 
"gross  receipts"  of  stage  proprie- 
tors, id. 

7.  "  Objects  "  charged  with  an  internal 
tax  are  not  necessarily  and  only  ob- 
jects which  are  specific,  tangible,  and 
material  in  form,  such  as  goods,  or 
products  of  growth  or  manufac- 
ture, id. 

8.  Section  108  of  the  Internal  Revenue 
Act  of  June  SOth,  1864,  (18  U.  & 
Stat,  at  Large,  275,)  as  amended  by 
section  9  of  the  Act  of  July  18th. 
1866,  ( 14  Id.,  186.)  is  to  have  fiiU 
operation,  according  to  its  plain 
terms.  New  Jersey  Steamboat  Oo.  v. 
Fleasanion,  259 

9.  Under  that  section,  the  "gross  re 
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ceipte"  of  a  steamboat  company  from 
pasBeneen  carried  by  it  in  its  steam- 
boats, includes  receipts  not  only  for 
the  carriage  of  passengers^  bnt  for  the 
use  of  berths  and  staterooms.         id. 

10.  The  provision,  in  section  69  of  the 
Internal  Revenue  Act  of  July  20th, 

1868,  (14  ir.  8,  Stat  at  Large,  160.) 
declariDg  that  no  brewer  who  has 
paid  his  special  tax  as  such,  and  who 
sells  only  malt  liquors  of  his  own 
production,  at  the  place  of  manufac- 
ture, in  the  original  casks  or  pack- 
ages in  which  they  are  placed  for  the 
purpose  of  affixing  the  tax  stamps, 
shall  be  required  to  pay  the  special 
tax  of  a  wholesale  dealer,  left  subject 
to  such  special  tax  brewers  selliug 

.  elswhere  than  at  the  place  of  manu- 
facture; and  the  Act  of  April  10th, 

1869,  (16  Jd,  42,)  did  not  relieve 
brewers  from  texation  as  wholesale 
dealers  in  respect  of  sales  made  else- 
where than  at  the  place  of  manufac- 
ture.    VnderhiU  v.  FUaaonton,    260 

11.  Under  these  Acts,  therefore,  a  brew- 
er selling  at  another  place  than  the 
place  of  manufacture,  is  liable  to 
taxation  as  a  wholesale  dealer.       id, 

12.  The  penalty  for  a  violation  of  the 
81st  section  of  the  Act  of  July  18th, 
1866,  (14  U.  8.  Stat  at  Large,  167,) 
in  the  neglect,  on  the  part  of  a  dis- 
tiller, to  make  entry  and  return,  as 
required  by  that  section,  is  not  mere- 
ly the  penalty  imposed  by  that  sec- 
tion, but  also  the  forfeiture  of  spirits, 
<bc.,  provided  for  by  the  26th  section 
of  the  Act  of  March  2d,  1867,  (14^. 
&  Stat,  at  Large,  488. )  ITnUed  Siatet 
V.  18  Barrels,  476 

18.  Where  some,  thoiu^h  slight^  evi- 
dence is  given  on  the  part  of  the 
United  States,  tending  to  show  a 
failure  to  make  the  tnie  and  exact 
entries  and  returns  required  by  the 
said  81st  section,  the  burthen  is  cast 
upon  the  claimant  to  show  a  compli- 
aoce  with  the  statute.  id, 

14.  Where  property  is  seized  as  for- 
feited for  a  violation  of  the  internal 
revenue  law,  and  is  bonded  and  re- 
turned to  the  claimant,  it  becomes 
subject  to  forfeiture  for  causes  subse- 
quently arising ;  but  the  fact  of  a  con- 


demnation for  such  subsequent  for- 
feiture cannot  affect  the  question  of 
its  Ijabilitjy  to  condemnation  in  the 
suit  in  which  it  was  so  bonded,     id, 

16.  Jurisdiction  to  proceed  by  informa- 
tion for  the  condemnation  of  property 
forfeited  under  the  revenue  laws,  de- 
pends upon  the  -  possession  of  the 
property,  actual  or  constructive. 
Untied  Statea  v.  92  Barrels,  480 

16.  Propertv  was  seized,  as  forfeited 
for  a  violation  of  the  internal  rev- 
enue laws.  Before  any  information 
was  filed,  the  property  was  bonded, 
under  §  48  of  the  Act  of  June  30th, 
1864,  as  amended  by  §  9  of  the  Act 
of  July  18th,  1866,  (14  U.  S.  Stat  at 
Large,  111,)  and  surrendered.  An 
information  was  then  filed  aeainst 
the  propertiy.  counting  on  a  vidation 
of  tne  said  48th  section,  and  also  of 

?l  26  of  the  Act  of  July  18th,  1866, 
14  U.  8.  Stat,  at  Large,  164.)  On 
the  trial,  in  the  District  Court,  there 
was  a  verdict  for  the  claimant  on  the 
count  based  upon  the  said  48th  sec- 
tion, and  a  verdict  for  the  United 
Stetes  condemning  the  property,  on 
the  count  based  upon  the  said  26th 
section  :  Held,  that  the  verdict  of  con- 
demnation could  not  be  sustained,  be- 
cause, when  the  information  was  filed, 
the  property  was  not,  actually  or  con- 
structively, under  seizure,  as  respect- 
ed proceedings  for  a  violation  of  the 
saia  26th  section.  id. 

17.  Nor  was  the  difficulty  remedied  by 
the  fact,  that,  after  the  information 
was  filed,  the  property  was  reselzed, 
and  then  token  possession  of  by  the 
marshal,  on  a  monition  founded  on 
the  information,  and  then  bonded  by 
ito  owner.  ia. 

See  Removal  of  Causks,  8. 


J. 


JURISDICTION. 

1.  A  banking  corporation,  incorporated 
under  the  Act  of  June  8d,  1864,  (18 
U.  8.  Stat,  at  Large,  101,)  and  "  lo- 
cated," under  the  provisions  of  that 
Act,  at  Chicago,  Illinois,  can  sue,  in 
this  Court,  a  defendant  who  is  a  citi- 
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zen  of  New  York.    ManMfn.  Nail. 
Bank  t.  Baaek,  187 

2.  An  allegatioD  in  a  bill  in  a  salt  in 
equity  brought  io  this  Court  by  such 
corporation,  as  plaintiff,  that  it  is  "  a 
citizen  of  the  State  of  Illinois,  and 
located  and  residing  and  doing  busi- 
ness in  the  city  of  Chicago,  in  said 
State,*  and  that  the  defendant  is  a 
oitisen  of  New  York,  is  sufficient, 
under  the  11th  section  of  the  Act  of 
September  24th,  1789,  (1  U.  8.  Stat 
at  Large,  78,)  to  give  this  Court  juris- 
diction of  the  suit.  id, 

8.  This  Court  has  jurisdiction  to  review 
a  judgment  or  decree  of  distribution 
made  by  the  District  Court  among 
yarious  claimants  of  the  informer's 
share  in  a  forfeiture,  after  coDdemna- 
tion  and  sale  of  the  forfeited  property, 
and  the  claimants  are,  in  such  sense, 
parties  to  the  proceeding,  that  they 
may  invoke  the  exercise  of  that 
jurisdiction.  WheaUm  v.  United 
JStates,  474 

4.  Whether  the  mode  of  such  review, 
in  the  pase  of  property  seized  on  land 
as  forfeited  under  the  internal  rev- 
enue laws,  is  by  appeal  or  by  writ  of 
error,  quere.  id. 

6.  Under  the  11th  section  of  the  Judi- 
ciary Act  of  September  24th,  1789, 
(1  U,  S.  Stat,  at  Large,  78,]  this 
Court  has  iurisdiction  of  a  creaitor^s 
bill,  brought  by  the  United  States, 
where  the  matter  i'l  dispute  exceeds, 
exclusiye  of  costs,  the  sum  or  value 
of  five  hundred  dollars.  United 
States  Y.  Joiner,  644 

See  Admxraltt,  2. 
Abut. 
Bank. 
Ciaourr  Court,  2. 

CONTKMPT,  7  to  9. 

Criminal  Law,  8.  ' 

Equity,  1,  2. 

Internal  Revbnux,  1, 16  to  17. 

Plkading,  8,  4. 

Rbhoval  of  Causes. 


L. 

LEGAL  TENDEE/ 
jSee  Contract,  1. 


LISN. 

1.  If  advances  are  made  to  fdmish  sup- 
plies to  a  vessel  in  a  foreign  port, 
where  neithcor  her  master  nor  her 
owners  are  known  or  have  any  credit, 
the  presumption  is  that  credit  is 
given  to  the  vessel,  and  a  lien  on  her 
for  such  advances  is  created.  The 
£mUy  B.  Souder,  887 

2.  If  the  advances  are  actually  made  on 
the  credit  of  the  vessel,  it  is  not  nec- 
essary tliat  there  should  be  an  ex- 
press pledge  of  the  vesBel,or  that  there 
shoula  be  an  expressed  intention  to 
give  a  lien,  or  even  that  the  advances 
should  be  accompanied  by  a  declara- 
tion that  the  advances  were  so  made. 

id. 

8.  An  advance  of  money  in  this  case 
was  held  to  be  ah  advance,  in  a  foreign 
port,  on  the  credit  of  a  vessd,  for  re- 

{>air8  and  supplies  to  her,  creating  a 
ien  therefor  on  the  vessel,  although 
the  money  was  advanced  to  mske 
good  advances  made,  or  liabilities  in- 
curred, by  others,  to  pay  for  such  re- 
pairs and  supplies,  and  a  bill  of  ex- 
change, drawn  by  the  master  on  tiie 
owners,  was  taken,  for  reimbursement, 
it  appearing  that  the  advsnce  was 
made  at  the  request  of  the  master. 
The  Mnuly  B  Souder,  889 


LIFE  ESTATE. 


SmWill. 


LOOKOUT. 

1.  Where  a  lookout,  whose  duty  it  is  to 
report  a  vessel  which  he  sees,  does 
not  report  her  when  he  sees  her,  that 
fact  leads  to  the  belief  that  he  was 
not  performing  his  duty  as  a  lookout 
in  any  respect  Wright  v.  Norwieh 
<fr  AT.  Y.  Tram.  Co.,  14 


M 


MASTER 


1.  On  a  reference  to  a  master,  in  a  suit 
in  equity,  under  an  interlocutory  or- 
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der,  before  final  heariog,  no  docket 
fee  of  |20  is  taxable  to  the  party  to 
whom  costs  are  awarded,  as  a  docket 
fee  on  a  final  hearing  in  equity,  under 
the  Act  of  February  26th,  1868,  (10 
U,  8.  Stat  at  Large,  161).  Dovgluy 
V.  Wnt,  Bradley  A  Cary  Mfg,  Co,, 

\01 

2.  In  ordinary  cases,  of  no  peculiar  or 
special  difficulty,  and  inyolyine  no 
extraordinary  lal>or,  a  master  of  this 
Court  should,  under  the  82d  Rule  in 
equity,  prescribed  by  the  Supreme 
Court,  be  ^owed  for  his  seryices  on 
a  reference,  the  compensation  allowed 
by  the  State  law  to  a  referee,  $8 
per  day,  or  at  the  rate  fixed  by  the 
Rule  oir  this  Court,  of  May  28th,  1869, 
(^Blotch/,  a  a  Jt,  616,)  for  aeryices 
rendered  by  commissioners  under  the 
44th  rule  of  the  Supreme  Court  in 
admiralty,  where,  at  that  rate,  the 
seryices  would  amount  to  more  than 
$8  per  day.  id. 

8.  Cases  of  peculiar  importance  and 
difficulty  ought  to  be  made  exceptions 
to  such  spec^  rule.  id. 

4.  In  the  present  case,  by  reason  of 
special  circumstances,  $10  per  day 
was  allowed  to  the  master  for  nearings 
at  which  testimony  was  taken,  argu- 
ment heard,  or  other  actual  seryice 
rendered,  and  $6  per  day  for  attend- 
ing when  the  reference  was  adjourned 
without  any  seryice  rendered.        id. 

See  CoNTKMPT,  1  to  6. 
Insurance,  4. 
LiSN,  8. 


MATERIAL  MAN. 
See  LiBN,  8. 


NAVIGATION. 


MINOR. 


See  AxMT, 
NAyy. 


NATIONAL  BANK. 
See  Bank. 

JUBISDICTION,    1,   2. 


See  Collision. 
Lookout. 
SmppiNO. 


NAVY. 

1.  The  statutes  in  regard  to  the  enlist- 
ment of  minors  in  the  navy  of  the 
United  States,  reyiewed.  In  re  Mc 
Lave,  67 

2.  Under  §  1  of  the  Act  of  March  2d, 
1887,  (6  IT.  S,  Stat,  at  Large,  168,)  it 
is  unlawful  to  enlist  boys  for  the  na- 
yy,  unless  they  are  boys  not  under 
thirteen  nor  oyer  eighteen  years  of 
age,  and  unless,  when  they  are  of  that 
description,^  they  enlist  with  the  con- 
sent of  their  parents  or  guardians, 
and  unless  they  enlist  to  serve  until 
they  arriye  at  the  age  of  twenty-one 
years.  id 

8.  In  this  case,  a  person  who,  when  he 
was  eighteen  years  and  fiye  months 
old,  enlisted  in  the  nayy  for  three 
years,  without  tbe  consent  of  his  fa- 
ther, who  was  then  liying,  and  took 
an  oath,  on  enlistment,  that  he  was 
twenty-two  years  of  age,  was  discharg- 
ed from  sucn  service,  on  habeas  eor- 
pus,  on  the  petition  of  his  father,  after 
one  year  and  seven  months  of  seryice, 
he  himself  declaring,  on  oath,  that  he 
desired  to  be  discharged.  id. 


NEW  TRLAX. 
/SmPatbnt,  lltol8. 

0. 

OFFICER. 
See  RxMOVAL  of  Causks,  8. 

P. 

PARDON. 
See  Cbdiinal  Law,  2. 
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PARTT. 

Se€  Bankbuptct,  15. 
Eqditt. 

RiMOTAL  OF  CaUSBS,  15. 


PATENT. 

1.  Patents  Generally. 

2.  Experiment 
8.  Indention. 

4.  Assignment,  (1,  2.) 
6.  Reissue. 

6.  Disclaimer. 

7.  Extension,  (8  to  5.) 

8.  Infringement,  (6  to  10.) 

9.  License. 

10.  Abandonment. 

11.  Novelty. 

12.  Damages,  (11  to  18.) 
18.  Injunction,  (14,  15.) 
14.  Pajliicular  Patents. 

(1.)  Rich— Water.Wheel,(16,  11) 
(2.)  Taylor— Flexible  Gas  Tabing, 

(18  to  22.) 
(8.)  Hoffman— Paper  Collars,  (28 

to  27.) 
(4.)  Hart— Door  or  Shatter  Bolts, 

(28  to  38.) 
(5.)  Chesebrongn — ^Filtering    Oil, 

(84  to  86.) 
(6.)  Masury— Paint  Cans,  (87  to 

89.) 
(7.)  Hitchcock,  Saxe  and  Robert- 
son— Tremolo   Attachment^ 

(40  to  44.) 
(8.)  Myers  and  Ennson— Sawing 

Machine,  (45  to  51.) 
(9.)  King— Fluting  Machine, 
King- Fluted  Poffing, 

(62  to  55.) 
(10.)  Mellier— Making   Paper,    (56 

to  59.) 
(11.)  Adams    and    Slicer  —  Men's 

Hats,  (60,  61.) 

1.  PaUnU  ChntraUy, 
See  Plxadixo,  8,  4. 

2.  Experiment, 
See  26,  44. 

8.  Invention, 

See  21,  26,  26,  28  to  41, 43, 44, 46, 
49,  58,  56. 


4.  AiaignmsnL 

1.  B.  entered  the  employment  of  £..  a 
ooTporation  manufacturing  windmills, 
nnder  an  agreement  for  a  salary,  and 
that,  in  regard  to  any  patentable  im- 
pro?ements  he  might  make,  he 
should  receive  $500  for  such  im- 
proyements.  While  in  such  employ- 
ment, B.  made  certain  improyementa 
in  windmills,  nsine  the  time  and 
tools,  Ac,  of  E.,  and  made  and  sold 
for  E.  windmills  embodying  snch  im- 
provements. He  applied  for  a  pat- 
ent for  such  improvements,  but,  be- 
fore it  was  granted,  he  left  the  em- 
ployment of  E.  After  the  patent 
was  granted,  he  assigned  it  to  C, 
another  corporation  manufactmring 
windmills,  in  which  he  was  a  di- 
rector and  the  mani^r  of  the  busi- 
ness. C.  then  sued  £.,  in  equity,  for 
infringing  the  patent:  Heldj  that  the 
suit  could  not  be  maintained.  Con- 
tinental Windmill  Co.  v.  Empire 
Windmill  Co,,  296 

2.  An  agreement  which  operates  as  a 
transfer  of  a  patent,  is  good  as  against 
the  patentee  and  those  who  purchase 
with  notice,  though  not  recorded,  id. 


Sees, 


5.  JUieme, 


6.  Diedaimer, 


See  18,  22,  46,  48,  60,  51. 

7.  EsUntMn, 

8.  The  extension  of  a  patent  by  the 
Commissioner  of  Patents  is  a  judicial 
act,  not  to  be  impeached,  except  in 
some  direct  proceeding  duly  insti' 
tuted  for  that  pm^ose.  Ameriean 
Wood  Paper  Co.  v.  OUrie  FaXU  Pa- 
per Co.,  518 

4.  The  Act  of  July  28d,  1868  (16  XT,  8. 
StoL  at  Large,  168,)  which  (§  8)  pro- 
vides, *'that,  in  case  of  the  oeath, 
resignation,  absence,  or  sickness  of 
the  Commissioner  of  Patents,  the 
duties  of  said  Commissioner,  mitil  a 
successor  be  appointed,  or  such  ab- 
sence or  sickness  shall  cease,  shall 
devolve  upon  the  examincr-in-chief, 
in  said  office,  oldest  in  len^i  of  com- 
mission," and  (§  4)  enacts,  "  that  all 
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Acts  heretofore  passed  on  the  subject 
of  temporarily  sopplying^  yaoancies 
in  the  exeeutlTe  departments,  *  •  • 
and  all  laws  inconsistent  with  the 
proyisions  of  this  Act,  be,  and  the 
same  are,  hereby  repealed,"  operated, 
from  the  time  it  took  effect  as  a  law, 
to  deprive  the  chief  clerk  of  the  Pat- 
ent CmSoe  of  the  power  and  jarisdic- 
tion  to  extend  a  patent,  which  he 
preyionsly  had,  in  certain  cases,  nn- 
der  the  2d  section  of  the  Act  of  Jnly 
4th,  1836,  (6  U.  8.  Stat,  at  Large, 
118.)  id. 

6.  An  application  for  the  extension  of 
the  Mellier  patent,  which  was  to  ex- 
pire Angast  7th,  1868,  being  pend- 
ing, the  chief  clerk  of  the  Patent 
Office,  assnming  to  act  as  Ck>mmis- 
sioaer  of  Patents,  endorsed  on  the 
file  wrapper  of  the  papers,  on  the 
24th  of  July,  1868,  between  the  hours 
of  seyen  and  eleven  o'clock,  P.  M.,  a 
memorandum  signed  by  him  and 
dated  that  day,  ordering  that  the 
patent  be  extended  for  seven  years 
from  the  date  of  its  expiration,  and  a 
formal  certificate,  dated  July  24th, 
1868,  was  signed  by  him  after  that 
day,  stating  that  he  extended  the 
patent,  ana  certified  that  it  was 
thereby  extended,  for  the  term  of 
seven  years  from  the  7th  of  August 
1868.  The  said  Act  of  July  28d, 
1868,  was  approved  and  signed  by 
the  President,  and  filed  in  &e  office 
of  the  Secretary  of  State,  by  four 
o'clock,  P.M.,  on  the  24th  of  July, 
1868 :  Held,  that  such  extension  was 
void,  for  want  of  power  and  jurisdic- 
tion in  such  chief  clerk  to  make  it. 

id, 

8.  Infringement, 

6.  A  patent  for  a  mere  combination  of 
three  distinct  devices  is  not  infringed 

'  by  the  use  of  only  two  of  such  de- 
vices, without  the  other.  Hieh  v. 
Claee,  41 

7.  The  Act  of  the  Legislature  of  New 
York,  passed  March  27th,  1862, 
(Lawt  of  1862,  chap.  68,)  has  no  ef- 
fect to  relieve  the  corporation  of  the 
city  of  Brooklyn  from  liability  to 
pay  the  patentee  of  a  patent  for  an 
improvement  in  hose-couplings  used 


by  it  without  his  license.     Blise  v. 
Oify  of  Brooklyn,  638 

8.  The  fact  that  the  patent  is  a  reissued 
one,  and  that  the  hose-coupHngs 
jwere  bought  by  the  city  before  the 
reissue  was  granted,  does  not  confer 
the  right  to  use  them.  id, 

9.  On  final  hearing,  an  accounting  was 
decreed,  but,  as  the  hose-couplings 
were  necessary  for  the  daily  use  of 
the  city  in  the  prevention  of  fires,  an 
injunction  was  withheld.  id. 

10.  The  city  of  Brooklyn  is  not  liable 
to  the  patentee  of  a  patented  seat,  for 
the  use  thereof  in  tne  public  schools 
of  the  city,  under  the  direction  of  the 
Board  of  Education,  which  purchased 
and  owns  the  seats,  the  corporation 
of  the  city  not  using  the  seats,  and 
having  no  power,  by  law,  to  direct 
the  discontinuance  of  their  use.  Al- 
len v.  The  OUy  of  Brooklyn,  636 

See  1,  2,  16,  17,  19,  27,  42,  47,  64, 
66,  67  to  69,  61. 

9.  Ideente, 

See  1,  2,  16. 
Equttt,  1,  2. 
Imjunotion. 

10.  Abandonment, 
See  84,  86,  44. 

11.  NoiteUy. 

See  21,  26.  26,  28  to  89,  48,  44, 

49,  66. 

12.  Damagee, 

11.  In  an  action  on  the  case  for  the  in- 
fringement of  letters  patent,  it  is  er- 
roneous to  instruct  the  jury  that  the 
true  rule  in  regard  to  damages  is  the 
profits  made  by  the  defendant  by  the 
infringement.  Cowing  v.  Bumeey,  36 

12.  The  true  rule  is,  what  the  plaintiff 
has  lost,  and  not  what  the  defendant 
has  gained.  id. 

18.  Where,  under  such  an  erroneous 
instruction,  the  plaintiff  obtained  a 
verdict  for  $760  damages,  and  the 
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defendant  moved  for  a  new  trial,  on 
a  case,  becanse  of  each  instraction,  a 
new  trial  was  denied,  in  caae  the 

SlointiiF  should  consent  that  the  yer- 
ict  be  reduced  to  nominal  damages, 
bnt>  otherwise,  a  new  trial  was«oi^ 
dered,  the  coeta  to  abide  the 
event.  id, 

18.  It^neHofi. 

14.  On  a  motion  for  a  preliminary  in- 
janction,  to  restrain  the  infringement 
of  a  patent  for  a  dredging  machine, 
the  validity  of  the  patent  was  de- 
nied, on  the  ground  of  a  prior  public 
use,  it  had  never  been  adjudicated 
upon,  and  the  general  allegation  of 
public  acquiescence,  in  the  bill,  and 
which  was  the  only  proof  thereof, 
was  denied.  The  defendant  was  con- 
structing for  his  own  use  a  single 
machine:  Held,  that  the  injunction 
ought  not  to  be  granted,  provided 
the  defendant  should  give  security 
sufficient  to  protect  the  plaintiff 
against  all  loss  and  damages  by  rea- 
son of  the  construction  and  use  of 
the  machine,  and  to  pay  any  sum 
which  might  be  awarded  to  the 
plaintiff  in  the  suit.  AforrU  v.  8hel- 
boume,  266 

16.  The  owners  of  a  patent,  for  a  gross 
sum,  licensed,' in  writing,  H.  A  Co., 
to  use  the  invention  to  make  not  ex- 
ceeding 80  much  silk  per  week,  dur- 
ing the  term  of  the  patent.  At  that 
time,  the  firm  of  H.  4;  Co.  consisted 
of  H.  and  L.  Afterwards,  L.  assign- 
ed to  H.  all  his  interest  in  the  assets 
of  H.  <b  Co.,  and  H.  continued  the 
use  of  the  invention :  Hdd,  on  a  mo- 
tion for  a  preliminary  injunction,  on 
a  bill  filed  oy  plaintiffs,  one  of  whom 
was  one  of  the  licensers  to  H.  A  Co., 
to  restrain  the  use  of  the  invention 
by  H.,  that  such  injunction  ought 
not  to  be  granted.  Belding  v.  Turn- 
er, 821 

14  Partieular  Fatentt. 

(1.)  Hieh—Water-Wheel, 

16.  The  letters  patent  granted  to  Reu- 
ben Rich,  July  8th,  1842,  for  an  '* im- 
provement in  water-wheels,"  where- 


in the  patentee  claims  only  '*tbe 
combination  of  the  wheel,  constract- 
ed  as  herein  before  described,  with 
the  spiral  conductor  D,  and  tube  F, 
so  as  to  get  the  ftill  pressure  of  the 
water,  while  the  wheel  is  relieved  of 
its  weight)  in  the  manner  and  for  the 
purpose  set  fordi,"  is  not  infringed 
by  a  combination  of  the  wheel  with 
the  spiral  conductor  alone,  without 
the  tube  or  any  equivalecit  there- 
for.   i2fcA  V.  CloM,  41 

17.  The  use  of  the  wheel  and  the  spiral 
conductor  in'  combination,  in  such 
location,  in  reference  to  the  flume,  as 
to  render  the  tube  unnecessary,  is 
not  the  substitution  for  the  tube  of 
an  equivalent  therefor,  and  is  no  in- 
fringement of  such  claim.  id. 

(2.)  Taylor— Flexible  Gaa4iAing, 

18.  Letters  patent  were    granted    to 
William  B.  S.  Taylor,  Februarv  21et, 
1866,  for  an  "  improved  flexible  tub- 
ing for  illuminating  gas."    The  as- 
signee of  the  patent  brought   this 
suit^  and.  during  its  pendency,  died. 
His  administrator  was  substituted  as 
plaintiff.    The  claim  of  the  patent 
was,  "  the  use  and    application  of 
glue,  or  glue  composition,  in  the  tnb- 
mg,  substantially  as  described,  for 
the  purpose  of  making  the  flexible 
tubing  gas  tight,  whether  of  cloth,  or 
rubber,  or  other  gum.*    During  the 
pendency  of  the  suit,  the  plaintiff,  as 
sole  owner  of  the  patent,  filed  in  the 
Patent  Office  a  cUsclaimer  to  that 
part  of    the    claim  of    the   patent 
"which  claims,  as  an  improvement 
in  flexible  tubing  for    illuminating 
gas,  the  use  and  application  of  glue, 
thereby  limiting  the  claim  to  the  use 
and  application  of  glue  composition 
in  the  tubing,  substantially  as  de- 
scribed, for  the  purpose  of  making 
the  flexible  tubing  gas  tight,  whether 
of  cloth,  rubber,  or  other  gum  " :  ndd, 
that  the  disclaimer  was  valid.  Taylor 
V.  Archer,  816 

19.  The  glue  composition  of  the  plain- 
tiff's patent  was  made  of  glue,  dis- 
solved in  water,  with  molasses,  (or, 
by  substitution,  glycerine,)  honey  or 
syrup  added,  to  preserve  the  glue  in 
a  flexible  state.  The  defendant's 
tubes  were  made  by  the  use  of  glue 
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and  fflycerioe  in  connection  with 
animal  intestines,  nsed  in  a  tubular 
form.  Animal  intestines  were  sliown 
to  have  been,  at  the  date  of  the  pat- 
ent, a  known  equivalent,  in  the  mak- 
ing of  flexible  gas  tubes,  for  the  cloth 
or  rubber  or  gum  spoken  of  in  the 
patent  The  plaintiff  used  the  glue 
to  render  the  tube  gas  tight,  and  the 
elveerine  to  keep  the  glue  moist 
Glue  was  shown  to  be  practically 
imperrious  to  eas.  The  glycerine, 
in  the  defendants  tubes,  kept  the  in- 
testine moist,  and  the  glue  moist 
also,  and  the  glue  acted,  also,  to  keep 
the  ffly  cerine  Umpid :  Heldt  that  the  de- 
fendant's tubes  infringed  the  patenttd 

20.  The  said  patent  to  Taylor  is 
yalid.  id, 

21.  Although  the  patentee  may  have 
started  later  in  his  experiments  to- 
wards the  iQYention  tnan  another 
person  did,  yet,  as  he  first  made  the 
completed  successful  invention  and 
followed  it  up  by  bis  patent,  he  must, 
in  the  race  of  diligence,  be  held  to  be 
the  first  inventor.  id, 

22.  The  plaintiff  was  held  not  to  be  en- 
titled to  recover  costs,  his  disclaimer 
having  been  filed  during  the  pen- 
dency of  the  suit  id. 

(8.)  Hoffman — Paper  Collars. 

28.  The  re-issued  letters  patent  granted 
to  James  H.  Hoflman,  July  26tb, 
1865,  on  the  surrender  of  original 
letters  patent  granted  to  him  Janu- 
ary 24th,  1866,  for  an  '*  improvement 
in  turn-down  enamelled  paper  collars,* 
are  valid.    Hoffman  v.  Aroiwm,  824 

24.  The  claim  of  such  re-issued  patent, 
namely :  "  The  new  article  of  manu- 
fecture,  consisting  of  a  turn-down  or 
folded  enamelled  paper  collar,  snb- 
Btantially  as  described,"  is  not  a  claim 
covering  any  and  every  turned  down 
or  folded  collar  made  of  enamelled 
paper,  without  reference  to  the  struc- 
ture of  such  paper  as  enamelled  pa- 
per. It  is  a  daim  to  the  collar  made 
of  paper  enamelled  by  the  use  sub- 
Btantially  of  such  a  composition,  com- 
posed of  such  ingredients,  and  applied 
in  snch  a  way,  as  the  specification  of 
the  patent  describes.  id. 


26.  The  patentee  having  been  the  first 
person  who  succeeded  in  making  the 
proper  enamelled  paper  out  of  i^ich 
to  naake  a  foldea  collar  having  the 
qualities  which  such  a  collar  must 
have  if  made  of  enamelled  paper,  he 
made  a  patentable  invention,  which 
was  not  the  mere  substitution  of  one 
material  for  another,  in  the  manufac* 
ture  of  an  old  article,  although  fold- 
ed collars  had  before  been  made  of 
linen,  muslin,  and  non-enamelled  pa- 
per, id. 

26.  Circumstances  stated  which  char- 
acterize as  an  abortive  experiment 
a  prior  attempt  to  make  a  successful 
folded  enamelled  paper  collar.       id. 

2'7.  The  specification  stated  that  the 
coating  of  enamel  muut  be  very  thin, 
and  the  pa^er  of  Ion?  fibre,  and  uni- 
formly flexible,  and  the  pores  of  the 
paper  open  to  the  d^ree  required  to 
receive  the  enamelling  composition, 
the  result  beinff  that  the  composition 
was  absorbed  by  the  paper,  and  the 
coating  of  enamel  was  so  thin,  and 
the  union  between  it  and  the  paper 
was  so  complete,  that  the  fold  could 
be  made  without  breaking  or  crum- 
bling the  enamel.  The  specification 
stated  the  preferred  ingredients  of 
the  composition  to  be  blanc  fix  and 
white  wax,  with  a  trace  of  ultrama- 
rine, for  tint  The  defendant  used 
one  enamel  made  of  blanc  fix,  glue, 
wax  and  soap,  and  another  made  of 
satin  white,  glue,  stearine  and  alum. 
The  satin  white  produced  the  same 
effect,  in  the  same  way,  as  the  blanc 
fix,  and  the  stearine  produced  the 
same  effect,  in  the  same  way,  as  the 
wax.  The  defendant's  paper  was  of 
sufficient  length  of  fibre  and  fiexi- 
bility  to  answer  the  purpose,  and 
admit  of  the  fold  in  the  collar,  and, 
in  the  defendant's  collars,  the  coating 
of  enamel  was  very  thin,  and  was 
incorporated  with  the  fibres  of  the 
paper.  The  defendant's  paper  was 
made  with  its  pores  sufficiency  open, 
so  as  not  to  require  to  be  steamed,  to 
open  the  pores,  while  the  specifi- 
cation of  the  patent  directed  the 
paper  to  be  steamed,  so  as  to  open 
its  pores  to  the  d^ree  required. 
The  specification  did  not  speak  of 
using  glue  in  the  composition,  but  it 
was  shown  that  the  use  of  glue  was 
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a  matter  of  judsment  in  the  skilled 
workman,  depenaing  on  the  quantity 
of  aiane  in  tne  paper  as  made  at  the 
mill:  HM^  that  the  defendant  had 
infringed  the  patent  id. 

(4.)  Hart^Daw  or  SAulfer  BoUt, 

26.  The  letters  patent  granted  to  Wil- 
liam H.  Hart»  July  4th,  1865,  for  an 
improvement  in  door  or  shatter  bolts, 
are  valid.    SUmley  Work%  t.  Sargent, 

844 

29.  The  invention  covered  by  that  pat- 
ent consists  in  making  the  barrel  in 
which  the  bolt  slides  of  one  long 
piece  of  sheet  metal,  with  prongs 
passing  through  holes  in  the  plate, 
Dy  which  it  is  riveted  to  the  plate 
itself.  id, 

80.  Such  invention  is  not  antedated 
by  a  wrought-iroD  bolt,  in  which  the 
main  barrel  was  short,  and  there  was 
an  additional  barrel,  as  a  guide,  near 
the  staple,  both  of  the  barrels  being 
securea  to  the  main  plate  by  flanges 
riveted  to  it  id. 

81.  Nor  is  it  antedated  by  a  wrought- 
iron  bolt,  in  which  the  main  barrel 
consisted  of  four  pieces  of  metal, 
and  there  was  a  fifth  piece  of  metal 
for  a  guide,  although  the  barrels 
were  riveted  by  prongs  to  the  main 
plate.  id, 

82.  Nor  is  it  antedated  by  a  cast-iron 
bolt,  in  which  the  barrel  and  the 

Slate  are  cast  in  one  solid  piece,  the 
anges  of  the  barrel  forming  the 
plate,  and  the  under  side  being  open. 

id, 

88.  The  result  of  the  new  organization 
of  the  common  door-bolt,  in  this  case, 
was  considerable  and  useful,  the  new 
article  had  superseded  the  old  ones 
in  the  market,  and  it  could  be  manu- 
factured with  leas  expense.  It  was 
therefore,  held  to  be  sufficiently  new 
and  original  to  support  a  patent   id, 

(6.)  Chuebrough^Filtering  Oil 

84.  The  letters  patent  granted  to  Robert 
A.  Chesebrough,  as  inventor,  August 
22d,  1866,  for  an  "improved  process 
for  purifying  coal  oil,  &c."  are  valid. 


National  Fitting  OH  Co,  v.  ArtHk 
OU  Co.,  416 

86.  The  claim  of  the  patent  is  "  the  use 
of  bone-black  for  purifying  petrolemn 
or  coal  oils  by  filtratioD."  The  paten- 
tee commenced,  in  September  or  Oc- 
tober, 1861,  to  experiment  with  bone- 
black  in  filtering  coal  oil.  He  used 
the  process  with  considerable  suoceas 
in  nltering  coal  oil,  in  November, 
1861.  In  the  winter  of  1861,  w  the 
early  part  of  1862,  he  filtered  crude 
Pennsylvania  petroleum,  a  light  oil, 
through  bone-Dlack.  Early  m  1866 
he  beffan  experimenting  to  filter 
crude  West  Virginia  petroleum,  a 
heavy  oil,  through  bone-black,  to  ob- 
tain an  oil  for  lubricating  purposes, 
without  dis;  illing  it  He  was  success- 
ful in  producing  such  oil,  and,  in  May, 
1866,  applied  for  his  patent  Be- 
tween 1861  and  1866  he  made  several 
experiments  with  bone-black  as  well 
as  other  substances,  to  refine  oil.  One 
D.  used  bone-black,  to  filter  crude  oil, 
in  Mav  or  June,1862.  and  prepared  and 
sold,  in  June  or  July,  1862,  some  one 
hundred  barrels  of  petroleum,  which 
was  first  distilled,  then  treated  with 
chemicals,  and  then  filtered  through 
bone-black.  He  stopped  manufac- 
turing petroleum  in  July  or  August^ 
1862 ;  he  did  not  apply  for  a  patent: 
Held,  That  Chesebrough  invented 
the  process  in  1861 ;  that  D.  did  not 
invent  it  until  1862;  that  Chese- 
brough never  abandoned  his  inven- 
tion ;  and  that,  in  law,  Chesebrough 
was  the  first  Inventor.  id, 

86.  It  was  impossible  to  tell,  yrithout 
experiment  whether  coal  oil  or  petro- 
leum could  be  filtered  through  bone 
black  at  aU,  much  less  so  as  to  pro- 
duce a  useful  effect  although  it  was 
known  before  that  animal  charcoal 
would  render  filthy  water  inodorous, 
and  that  rancid  oils  were  deprived 
of  their  smell  and  taste  by  filtration 
through  such  charcoal,  and  that  bone- 
black  was  a  decolorizing  agent      id. 


(6.)  Masury — Paint- Can$, 

87.  The  letters  patent  granted  to  John 
W.  Masury,  July  12th,  1869,  for  an 
"  improvement  in  paint  cans,  Ac"  are 
valid.     Mamry  v.  TUmann,         426 
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88.  The  claim  of  the  patent  is, "  the  oon « 
stractioD  of  a  metallic  can,  for  hermeti- 
cally sealing  paints  and  other  sabstan- 
ces,  having  attached  thereto  a  rim  or 
ring  of  thin  brass  or  other  soft  metal, 
in  such  a  manner  that  the  top  or  cov- 
er may  be  removed  by  severing  the 
said  nm  or  ring  of  brass  or  other  soft 
metal  with  a  penknife  or  other  sharp 
instrnment,  in  the  manner  and  for  the 
purposes  herein  described  and  repre- 
sented, or  its  equivalent."  The  value 
of  the  patented  can,  as  a  can  for  hold- 
ing punts  liquid  with  oil,  is,  not  only 
that  it  can  be  easily  opened,  but  that, 
by  severing  the  thin  metal  near  the 
exterior  wall  of  the  can,  the  entire 
contents  of  the  can  can  be  removed, 
without  difficulty  and  without  waste, 
while  the  can  is  as  strong  to  resist  in- 
jury as  if  there  were  no  thin  metal 
irfitw  id, 

89.  Such  patented  can  is  not  anticipated 
by  a  can  having  a  hole  in  the  middle 
of  its  top  covered  by  a  thin  metal 
cap,  removable  by  being  pried  up  or 
severed,  the  rim  or  ring  between  the 
cap  and  the  edge  of  the  can  not  being 
of  thin  metal.  id. 

(7.)  IRtchcock,  8axe  and  BoberUon — 
Tremolo  Attachmtnt, 

40.  The  re-issued  letters  patent,  grant- 
ed October  6th,  1869,  to  ^onzo 
Hitchcock,  George  G.  Saxe,  and 
James  H.  Robertson,  as  assignees  of 
B.  W.  Carpenter,  for  a  **  tremolo  at- 
tachment," the  original  patent  having 
been  granted  to  R.  W.  Carpenter, 
June  27th,  1865,  are  valid  Hitch- 
eoeky,  Tremaiite,  440 

41.  The  first  claim  of  the  patent,  name- 
ly, "  The  application  of  means  to  the 
instrument,  oy  which  the  air  may  be 
agitated  to  produce  a  tremulous  note, 
as  described,"  is  not  a  claim  to  a 
principle,  but  is  a  claim  to  the  de- 
scribed means  of  agitating  the  air. 

id 

42.  A  hollow  rotating  cylinder,  with  a 
horizontal  axis,  having  two  -openings 
in  it  and  extending  from  end  to  end 
of  the  cylinder,  not  acting  as  a  valve, 
and  not  intercepting  the  flow  of  air 
to  the  reeds,  but  acting  as  an  agitator 
of  the    air,  without  breaking   any 


note,  and  operating  sitnnltaneously 
on  all  the  notes,  held  to  be  a  revolv- 
ing beater,  and  to  be  substantially 
the  same  thing  as  the  special  form  of 
revolving  fan  shown  in  the  patent,  in 
its  mode  of  operation  and  effect,  and 
to  be  an  infringement  of  the  patent 

id. 

48.  An  apparatus  described  in  a  prior 
patent,  but  not  shown  to  have  ever 
been  used  or  to  be  practical,  and  be- 
longing to  a  class  of  instruments 
which  the  invention  in  the  subsequent 
patent  was  designed  to  supplant,  and 
in  respect  to  which  it  appeared  that, 
as  described  in  such  prior  patent,  it 
could  not  be  made  to  work  success- 
fully, held  not  to  anticipate  the  sub- 
sequent patent  id. 

44.  An  experiment  not  perfected  into  an 
invention,  not  regarded  by  the  experi- 
menter as  such,  abandoned  by  him 
before  being  perfected,  and  then  taken 
up  by  another,  who  tried  to  embody 
it  in  practice  and  made  experiments, 
but  did  not  make  a  practical  thing  of 
it,  and  abandoned  it  without  perfect- 
ing it,  no  similar  apparatus  having 
been  subsequently  made  for  t^n.years, 
until  the  patented  invention  came 
into  use,  held  not  to  anticipate  such 
invention.  id, 

(8.)    Myers  and  Eunean — Sawing-Mor 

chine. 

45.  The  letters  patent  granted  May  28d, 
1864,  to  John  Myers  and  Robert  G. 
Eunson,  for  an  '*  improved  machine 
for  sawing  thin  boards,  Ac,"  are 
valid,  when  construed  in  connection 
with  the  disclaimer  filed  to  a  part  of 
the  first  claim  of  the  patent.  Jfyen 
V.  Frame,  446 

46.  The  inventions  described  and 
claimed  in  the  patent,  explained,  id, 

47.  Various  devices  in  the  defendants' 
machines  described  and  explained, 
and  held  to  be  irfringements  of  the 
patent  id, 

48.  The  disclaimer  in  this  case  held  to 
have  been  proper,  and  in  proper 
form.  id, 

49.  A  claim  to  the  use  of  two  deflecting 


592 


IKBEX. 


plates,  one  at  each  side  of  the  saw, 
sastained,  as  not  being  a  mere  dupli- 
cation, although  a  single  deflecting 
plate,  on  one  side  of  the  saw,  had  be- 
lore  been  used.  id, 

60.  Costa  not  allowed  to  the  plaintiflh, 
on  a  recovery,  as  the  disclaimer  was 
not  filed  before  the  suit  was  brought 

id. 

51.  Where  the  owner  of  the  entire  right 
under  the  patent  for  the  territory 
where  the  infringements  had  taken 
place,  had  not  joined  in  the  disclaim- 
er, and  there  was  no  evidence  that  he 
had  unreasonably  neglected  to  dis- 
claim, and  no  such  defence  was  set  up, 
he  was  allowed  to  make  such  dis- 
claimer, after  final  hearing.  id. 

(9.)  Kififf — FltUing-Maehine, 
Kin ff ^Fluted  Puffing. 

62.  The  re-issued  letters  patent  mnted 
to  George  £.  King,  June  2Sd,  1868, 
for  an  "  miprovement  in  fluting  ma- 
chines,** and  the  re-issued  letters  pat- 
ent granted  to  him,  on  the  same  day, 
for  an  "  improvement  in  fluted  puff- 
ing," are  valid.  King  v.  MaudeU 
bourn,  468 

63.  The  inventions  covered  by  those 
two  patents,  described.  id 

64.  Fluted  trimming  made  in  accord- 
ance with  letters  patent  cranted  to 
Lehman  H.  Maudeibaum,  December 
Ist,  1868,  for  an  "improvement  in 
fluted  trimming,"  is  an  infringement 
of  the  patent  to  King  secondly  above 
named.  id 

66.  The  plaintiff  claimed  an  arched 
guide,  m  combination  with  fluting 
rollers.  The  defendant  used  the  same 
combination,  changing,  however,  the 
position  of  the  arched  guide ;  but  the 
ffuide  operated  in  the  same  way  as 
the  plaintiflfs  guide,  to  produce,  in 
combination  with  the  rollers,  the 
same  result  that  the  plaintiff  pro- 
duced: Held,  that  the  defendant's 
machine  infringed  the  plaintiff's  pat- 
ent id 

(10.)  Mdliei^--Making  Paper. 
66.  The  letters  patent  granted  to  Marie 


Amedie  Charles  Mellier,  May  26th, 
1867,  for  fourteen  years  from  August 
7th,  1 854,  for  an  '*  Improvement  in  mak 
ing  pap  r  pulp,"  are  valid,  Mellier  was 
the  original  and  first  inventor  of  the 
process  claimed  therein,  and  his  inven- 
tion is  useful  Afneriean  Wood  Paper 
Co,  V.  Glm't  FalU  Paper  Co.,        613 

67.  The  first  claim  of  that  patent  being 
for  "  the  use  of  a  solution  of  caustic 
soda,  (Na  O,)  in  a  compartment  of  a 
rotary  veseel,  separate  from  that 
which  contains  the  steam  heat  sub- 
stantially as  described,"  aembU,  that 
the  mere  substitution  of  heated  air, 
or  fire  heat,  instead  of  steam,  would 
be  an  evasion  of  the  patent  involv- 
ing no  substantial  difference  in  the 
operation.  id, 

58.  As  to  the  second  claim  of  that  pat- 
ent, which  is  for  "the  within  de- 
scribed process  for  bleaching  straw, 
consisting  in  boiling  it  in  a  solution 
of  pure  caustic  soda,  (Na  O,)  from 
two  to  three  degrees  Baum^,  at  a 
temperature  of  not  less  than  810  de- 
grees Fahrenheit,  afl^r  it  has  been 
soaked  and  cleansed,  and  before  sub- 
mitting it  to  the  action  of  a  solution 
of  chloride  of  lime,  from  one  to  one 
and  a  half  degrees,  substantially  as 
described,"  the  patentee  is  not  con- 
find  to  so  exact  and  literal  an  inter- 
petation  of  that  claim,  that  by  abat- 
ing a  trifling  degree  of  heat,  counter- 
vailed by  extending  the  process  a 
fraction  of  time,  or  other  departures 
not  substantially  different  the  liabil- 
ity for  infringement  may  be  avoided ; 
and)  in  respect  of  heat  the  use  of 
the  precise  amount  is  not  limited,  so 
as  not  to  include  higher  degrees,    id. 

59.  Held,  that,  if  the  defendants  had 
made  any  improvements  on  Mc^ier's 
process,  they  had  not  thereby  chang- 
ed its  substantial  character,  or  ac- 
quired the  right  to  use  it  id 

See  5. 
(11.)  Adame  and  8Ucer^Men*$  Hate. 

60.  The  latters  patent  granted  to  Tho- 
mas W.  AdaoDUB  and  Charles  H.  SU- 
cer,  December  24th,  1861,  for  an 
''improvement  in  men's  hats,"  are 
valid  Malhryr.  White,  652 
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61.  The  claims  of  such  patent— (1.)  In 
the  construction  of  men's  hats,  when 
the  brims  are  of  flexible  or  yielding 
material,  giying  the  front  and  side 
carves  to  the  brim  by  means  of  a 
frame  of  cane,  metal,  or  other  mate- 
rial, confined  within,  or  attached  to, 
the  brim  at  or  near  its  circumference, 
substantially  as  and  for  the  purposes 
set  forth.  (2.)  In  conibination 
with  a  hat  brim  constructed  as  claim- 
ed in  the  preceding  clause,  the  head 
band  o,  for  the  purpose  of  preserving 
the  symmetry  of  the  body  of  the  hat, 
substantially  as  described — are  in- 
fringed by  a  hat  which  has  the  fea- 
tures specified  in  the  claims,  although 
the  frame  in  it  is  a  continuous  piece 
of  metal,  the  ends  of  which  are  joined 
by  soldering,  while,  in  the  specifica- 
tion of  the  patent,  the  frame  is  de- 
scribed as  being  inserted  in  a  sleeve, 
tube  or  ferrule,  and  although  draw- 
strings are  used  in  it,  in  connection 
with  the  case  for  the  frame,  to  effect 
a  result  in  addition  to  the  result  at- 
tained by  the  patented  construction. 

id. 


PLEADING. 

1.  Where  an  assignee  in  bankruptcy,  in 
the  declaration  in  an  action  of  trover 
brought  by  him,  undertakes  to  set 
out  in  detail  the  manner  in  which  he 
claims  to  have  become  the  owner  of 
the  property  which  is  the  subject  of 
the  suit,  by  allemng  the  proceedings 
in  bankruptcy,  he  must  allege  an  im- 

1'udicatlon  of  bankruptcy,  or  his  dec- 
aration  will  be  held  bad,  in  sub- 
stance, on  demurrer.  Wright  v.  John- 
•on,  150 

2.  Where  the  allegations  of  a  plea  to  a 
bill  in  equity  are  qualified  by  a  refer- 
ence to  a  paper  annexed  to  the  plea, 
the  plea  must  be  read  as  if  the  paper 
were  introduced,  in  its  verv  terms, 
into  the  body  of  the  plea.  Wheeler  v. 
McOormiek,  267 

8.  A  bill  in  equity  was  filed  by  W.,  in 
a  Circuit  Court  m  Illinois,  against  C. 
and  Ik,  alleging  the  infringement  by 
them,  within  the  jurisdiction  of  that 
Court,  of  a  patent  granted  to  W.,  and 
praying  for  an  account  and  an  injunc- 
tion. Subsequently,  W.  filed  a  bill  in 

VOL.  VII. — ^88 


this  Court,  a^inst  the  said  C,  alleg- 
ing the  infringement  by  him,  within 
the  jurisdiction  of  this  Court,  since 
the  filing  of  the  previous  bUl  in  Illi- 
nois, of  tiie  same  patent,  and  praying 
for  an  account  and  an  injunction.  To 
such  bill  in  this  Court  C.  interposed 
a  plea,  setting  up,  in  abatement,  the 
pendency  of  such  previous  suit :  Held, 
that  the  plea  was  bad.  id. 

4.  The  case  of  Woodworth  v.  Stone,  (S 
Story,  749,)  commented  on.  id. 

5.  It  is  irregular  to  file,  without  special 
leave  of  the  Court,  two  pleas  to  a  bill 
in  equity.  id. 

See  Ckiminal  Law,  8. 
Equitt,  8  to  14. 
JuRisDionox,  1,  2. 
BsMovAL  OF  Causbb,  15  to  17. 


PRACTICE. 

1.  In  a  suit  in  Admiralty,  in  personcan, 
for  alleged  advances  to  the  respond- 
ent's vessel  in  a  port  of  distress,  the 
District  Court,  before  making  a  de- 
cree establishing  the  libellant^s  right 
to  recover,  and  before  any  hearmg 
of  the  cause,  made  an  order,  refer- 
ring it  to  a  commissioner  to  ascertain 
ana  report  the  amount  due  to  the 
libellant.  He  reported  such  amount 
and  the  proofs  he  had  taken.  No  ob- 
jection was  taken  by  the  respondent, 
before  the  commissioner,  to  the  al- 
lowance made,  no  exceptions  were 
filed  in  the  District  Court  to  his  re- 
port, and  it  did  not  appear  that  any 
objection  was  made  in  that  Court  to 
such  allowance:  Held,  that  the  re- 
spondent could  not,  on  appeal,  ob- 
ject to  items  of  allowance,  in  respect 
to  which  it  did  not  appear  that  ob- 
jections had  been  raised  in  the  Dis- 
trict Court    Harrie  v.  Wheder,       1 

2.  It  is  a  proper  construction  of  the 
60th  Rule,  of  the  Rules  in  Equity 
prescribed  by  the  Supreme  Court, 
that  good  cause  for  allowing  an 
amendment  of  an  answer,  so  as  to 
set  up  a  new  defence,  ought  i\pt  to 
be  regarded  as  being  shown,  where 
it  appears  that  the  matter  of  the 
proposed  amendment  could,  with 
reasonable     diligence,    have    been 
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sooner  introduced  into  the  answer. 
India  Jiubber  Comb  Co.  ▼.  PMpt,  85 

8.  In  this  case,  a  motion  to  amend  an 
answer,  by  setting  up  a  new  <lefeDce, 
in  a  snit  in  eqnity  for  the  infringe- 
ment of  letters  patent,  after  an  inter- 
locntory  decree  m  favor  of  the  plaint- 
iff, awarding  an  account  and  a  per- 
petual injunction,  had  been  made, 
and  the  accounting  had  been  pro- 
ceeded with,  was  denied,  the  new 
defence  beine  one  dependent  wholly 
on  parol  evidence,  and  it  not  being 
shown  that  information  of  the  matter 
of  such  new  defence  could  not,  with 
reasonable  diligence,  have  been  ob- 
teined  prior  to  the  making  of  such 
decree.  id. 

See  AninRALTT,  1. 
Equity,  2  to  14. 
jubisdiotion,  4. 
Patent,  61. 
Plbadimo,  S,  4. 
Rbmoyal  or  Causss,  16  to  17. 


PRESIDENT. 
See  Statute,  2. 

R 

RECEIVER. 
See  Bamk. 

CONTBMPT,  8,  9. 


RECOGNIZANCE. 
See  Criminal  Law,  4. 


REGISTRATION. 
See  Constitutional  Law. 


REMOVAL  OF  CAUSES. 

1.  Under  the  Act  of  July  27th,  1866, 
(14  U.  S.  StaL  at  Large,  806),  two  out 
of  several  defendants  in  a  suit  cannot 
remove  the  suit,  as  between  the  plaint- 
iff and  such  twodefendants,  in  to  this 
Court,  unless  there  can  be  a  final  de- 
termination of  the  controversy,  so  far 


as  it  concerns  such  two  defendants, 
without  the  presence  of  the  rest  of 
the  defendants.    BMy  y.  Couae,   73 

2.  Under  the  Act  of  March  2d,  1867, 
{Id.,  658,)  all  the  defendante  in  a  suit^ 
who  are  not  merely  nominal  defend- 
ants, must  be  citizens  of  a  State  or 
Stetes  other  than  the  Stete  in  which 
the  suit  is  brought,  and  must  unite 
in  the  petition  for  remoyal,  or  there 
can  be  no  removal  of  the  suit       id 

8.  This  suit  was  commenced  in  a  Stete 
Court,  August  Ist,  1870,  by  the  serv- 
ice of  a  summons  for  a  money  de- 
mand, on  contract,  demanding 
$330.26,  and  interest  firom  July  1st, 
1868,  and  coete  of  suit,  and  was  re- 
moved into  this  Court  by  the  defend- 
ant/ under  the  12th  section  of  the 
Act  of  September  24th,  1789,  (1  U. 
S  Stat,  at  Large,  79,)  the  petition  for 
removal  steting  that  the  matter  in 
dispute  in  the  suit  exceeded  the  sum 
of  $600,  exclusive  of  costs.  The 
plaintiff  moved  this  Court  to  remand 
the  cause  to  the  State  Court,  on  the 
grround  that,  by  the  summons,  the 
amount  in  dispute  could  not  be  prop- 
erly said  to  be  over  $600 :  Held,  that 
the  case  was  a  proper  one  for  removal, 
and  that  the  motion  must  be  denied. 
Boberta  v.  yeUon,  74 

4.  The  right  of  removal  depends  upon 
the  facte  as  they  exist  when  the  suit 
is  commenced.  id 

6.  The  jurisdiction  of  this  Court  hav- 
ing once  attached,  no  subsequent 
event  can  divest  it  id 

6.  It  cannot  be  divested  by  a  reduction, 
bv  the  declaration  filed  m  this  Court 
of  the  amount  of  the  claim.  id 

7.  Where,  by  the  declaration  filed  in 
this  Court,  it  appeared  that  a  part 
of  the  demand  was  a  claim  for  mer- 
chandise sold  to  the  defendant  bv 
one  P.,  who  afterwards  assigned  suoK 
claim  to  the  plaintiff,  and  neither  P. 
nor  the  defendant  was  a  citizen  of  the 
Stete  where  the  suit  was  brought  and 
the  plaintiff  moved  to  remand  the 
cause  to  the  Stete  Court,  on  the 
gpround  that  the  suit,  so  far  as  such 
claim  was  concerned,  was  a  suit  to 
recover  the  contente  of  a  chose  in 
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action,  and  could  not,  nnder  the  11th  [ 
section  of  the  said  Act^  have  been 
brought  by  P.,  if  he  had  not  assigned 
snch  claim :  Hdd,  that  this  Court  had 
a  right  to  proceed  in  the  suit  in  re- 
spect to  the  rest  of  the  demand,  even 
though  it  was  not  over  $600  in 
amount,  ezolusive  of  costs,  and  that 
the  motion  must  be  denied,  both  iu 
respect  to  the  entire  suit,  and  in  re- 
spect to  such  claim.  id, 

8.  An  action  commenced  in  a  State 
Court  against  a  Commissioner  of  the 
Circuit  Court  of  the  United  States,  to 
recoTer  back  money  alleged  to  have 
been  illegally  exacted  by  him  as  costs 
and  fees,  in  a  criminal  proceeding  be- 
fore him,  cannot  be  removed  into  this 
Court  by  certiorari,  under  section  67 
of  the  Act  of  July  18th,  1866,  (14 
U.  8.  Stat,  ai  Largt,  171,)  which  pro- 
vides for  the  removal  of  suits  com- 
menced against  an  officer  of  the 
United  States  appointed  under,  or 
acting  by  authority  of^  the  inteornal 
revenue  law,  on  account  of  any  act 
done  under  color  of  bis  office,  <&c. 
JBenchUy  v.  OUbert,  147 

9.  Where  a  petition  for  the  removal  of 
a  suit  into  this  Court.,  under  the  Act 
of  July  27th,  1868,  (16  U,  S.  Stat,  at 
large,  226,)  avers  that  the  suit  has 
been  brought  for  a  cause  of  action 
specified  in  the  Act,  the  question 
whether  it  has  been  brought  for  such 
a  cause  of  action,  cannot  oe  tried  on 
affidavit,  on  a  motion  to  remand  the 
cause.  Per  Nelson,  J.  JFUk  v. 
Union  Pacific  R  R,  Co,,  248 

10.  Under  that  Act,  all  the  parties  who 
claim  the  right  of  removal  need  not 
join  in  one  petition ;  but  they  may 
petition  for  tne  removal,  as  they  are 
served  with  process,  or  otherwise 
brought  into  Court.    Per  Nelsom,  J. 

id, 

]  1.  The  application  to  the  State  Court, 
on  the  petition,  is  ex-parte,  no  notice 
of  presenting  it  to  the  State  Court 
need  be  given,  and  no  affidavits  can 
be  read  before  the  State  Court,  in  op- 
position.   Per  Neuon,  J.  id, 

12.  When  the  removal  has  been  ini- 
tiated, by  the  presentation  of  a  peti- 
tion by  one  or  more  of  the  defend- 


ants, and  a  compliance  with  the  Act* 
it  is  not  competent  for  the  State 
Court  to  take  any  proceedings  in  the 
suit,  other  than  to  perfect  the  remov- 
al, as  other  defendants  may  appear 
and  present  their  petitions.  Per 
Nelson,  J.  id. 

1 8.  The  fact,  that  questions  may  arise, 
in  the  course  of  the  litigation,  be- 
sides those  under  the  Acts  of  Con- 
gress, and  which  depend  upon  gene- 
ral principles  of  law,  cannot  with- 
draw the  cause  from  the  jurisdiction 
of  the  Federal  Courts.  Per  Nelson, 
J.  id, 

14.  Nor  can  the  snit  be  withdrawn 
from  such  jurisdiction,  by  joining  de- 
fendants who  are  not  withm  the  lim- 
itation prescribed  by  the  statute  with 
those  who  are  within  snch  limitation. 
Per  Nelson,  J.  id, 

16.  A  suit  was  commenced  in  a  State 
Court,  and  removed  into  this  Court 
under  the  provisions  of  the  Act  of 
July  27th,  1868,  (16  U.  8,  Stat,  ai 
Larae,  226.)  The  plaintiff  then  filed 
a  bill  in  this  Court  in  the  suit,  nam- 
ing as  a  party  defendant  a  person 
who  was  not  a  party  to  the  suit  as 
brought  in  the  State  Court  The 
defendants  moved,  for  that  reason^ 
to  take  the  bill  from  the  files :  Held, 
that  the  motion  must  be  granted. 
Fisk  V.  Union  Pacific  R.  R,  Co.,  299 

16.  The  plaintiff  also  filed  a  declaration 
against  some,  but  not  all,  of  the  per- 
sons named  as  defendants  in  the  snit 
as  brought  in  the  State  Court,  con- 
taining allegations  found  in  the  com- 
plaint in  the  suit  as  so  brought,  and 
asking  relief  thereon  which  it  would 
have  been  proper  for  the  State  Court 
to  grant  in  the  suit  thereon,  against 
the  defendants  liable  thereon,  such 
relief  being  relief  properly  e;rantable 
in  this  Court  only  in  a  smt  at  law. 
The  defendants  moved  to  take  the 
declaration  from  t^e  files :  Held,  that 
the  motion  must  be  denied.  id, 

17.  Hdd,  also,  that  the  plaintiff  could 
not  be  compelled  to  elect  whether  to 
proceed  at  law  or  in  equity  in  this 
Court,  but  that,  in  addition  to  pro- 
ceeding with  his  suit  at  law  by  such 
declaration,  he  could  at  the  same 
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sooner  introdnced  into  the  answer. 
India  Rubber  Comb  Co,  y.  Phdpt,  85 

8.  In  this  case,  a  motion  to  amend  an 
answer,  by  setting  up  a  new  defence, 
in  a  suit  in  equity  for  the  infringe- 
ment of  letters  patent,  after  an  inter- 
locutory decree  m  &Yor  of  the  plaint- 
iff, awarding  an  account  and  a  per- 
petual injunction,  had  been  made, 
and  the  accounting  had  been  pro- 
ceeded with,  was  denied,  the  new 
defence  bein^  one  dependent  wholly 
on  parol  evidence,  and  it  not  beinp^ 
shown  that  information  of  the  matt^ 
of  such  new  defence  could  not,  v 
reasonable  diligence,  have  beer 
tained  prior  to  the  making  o'  ^  . 
decree.  -'^I'^^ 

See  Adioealtt,  1.  ' 

Equity,  2  to  14.  g_ 

JCRISDIOTION,  4.       ^  ^ 

Patent,  61.         A>W^ 

Plbadimo,  8,      ;^ 

Rbmoyal  of    '- '  *o>«-«« 

jfyrA  towage 

•  /r^  id. 

^^^../^ces,  although 
JQ--  Or..  '*'  Jf^iTBB  affirmed,  the 
&.SIA.  ->;g2«ged  With  the 


as  it  concerns 
without  the  j* 
the  defendap 


>. 


2.  Under  t' 
(/d,  56P 
who  a* 
ants. 


the  Act  of  March 

8tat.  at  Large,  636), 

ct  to  limit  the  liabil- 

icrs  and  for  other  pur- 

iiich  such  liability  is  in 

jes  limited  to  the  amount 


com- 
id. 


id 

^^n).tng  boate,  in 

'  ^  feV  hawsers,  a   vessel 

ji     ^  Jronnd,  compensated, 

Vdf  ^  Jivage  service,  where 

^^4f 'j  gam  was  claimed  for 

^ff^^  »8  a  salvage    service, 

^  i^'perilof  I'fo  or  extraordi- 

^5/^  Jf  property  was  involved, 

Sif  ^6  service  was  not  accepted 

^J**  jhjp  as  *  salvage  service,  and 

t^  ^^it  proceeded  upon  a  negotia- 

iri^'Lp  compensation  not  inv<3ving 

v<^i%»  of  salvage.     The  Stratum 

gllCRETARY  OF  STATK 
ggg  Statute,  2. 


SECRETARY  OF  WAR. 
^  Abmt,  1. 

SEIZURE, 
^e  Intxenal  Revenue,  16  to  17. 


I 


Sts'' 

^  of  their  interest  in  the  ship 

{  t  freight  then  pending,  does 

.mit  or  affect  the  liability  of  the 

aer  of  a  vessel  for  loes,  damage,  or 

ijury  resulting,  through  the  fault  of 

such  vessel,  to  another  vessel  and  her 

cargo,  from  a  collision  between  the 

two  vessels.     WrighL  t.  Norwich  dt 

y.  Y.  Trans.  Co.,  14 

2.  Whether  this  Court,  as  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  give  full  effect  to  the  lim- 
itation of  liiOjility  provided  by  that 
Act,  quere.  id 

8.  Contribution  in  general  average. 
800  Bales  of  Cotton,  221 

4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  totel  loes  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces:  Held,  that,  upon  the  au- 
thority of  adjudged  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustained  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loss,  the  value  of 
the  vessel  must  be  teken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  regard  to  her  then 
peril  id. 

See  CoLLisioir. 
Insuranob. 
Lien. 
Lookout. 
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Wheeler  v.  MeCormick,  267 
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1818, 
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1838, 
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1887, 
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1861, 
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1864, 
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1864, 

1864, 

1864, 
1866, 


166 

16tfa,  Statates,       626 

er  24th,  Judiciary,  74, 76, 

122,  137,  139,  261,  644,  660 

ne  80th,  Navy,  68 

March  8d,  Appeals,  82 

April  21  St,  Navy,  68 

March  8d,  Navy,  .       68 

January  8l8t,  Navy,  69 

January  11th,  Military  Officers,, 

166 
January  2d,  Navy,  69 

April  9th,  Circuit  Court  N.  B.  of 

N.  Y.,  277 

April  8d,  Circuit  Court  S.  D.  of 

N.  Y.,  268.  270,  276 

May  16th,  Navy,  69 

March  2d,  Habeas  Corpus,  167, 

167 
March  2d,  Removal  of  suits,  148, 

246 
March  2d,  Revenue,  80 

July  4th,  Patents,  614,  618,  619, 

620 
March  2d,  Navy,  67,  69 

March  8d,  Patents,'  818,  821 
February  28th,  Judiciary,  127 
May  27th,  Patents,  620 

July  29th,  Judiciary,  102,  108 
March  8d,  Ship-owners,  14.  17 
April  2d,  Judiciary,  102,  103 
February  26th,  Fees, '79,  107, 109 
June  12th,  Marine  Corps,  71 

August  6th,  Duties,  806 

August  6th,  Judiciary,  104 

February  18th,  Army,  168 

February  26th,  National  Banks, 

146 

February  24th,Army,    166,  162 

April  29th,  Navigation,  18 

June  8d,  National  Banks,   187. 

138,  282,  283,  292 

June  80th,  Internal  Revenue,  30, 

148,  264,  266,  269,  476,  480 

July  4th,  Army,  166,  162 

February  26th.  Eastern  District 

of  New  York,  102,  103 


866,  March  3d,  Judiciary,  79 

866,  March  3d,  National  Banks,      142 
866,  March  10th,Intemai  Revenue,  266 
866,  July  13th,  Internal  Revenue,  80, 
81,  89,  147,  148,  264,  266,  269, 
260,476,  476,480,481 

866,  July  27th,  Removal  of  Causes,  78 

867,  February  6th,  Habeas  Corpus, 

167,  168 

867,  March  2d,  Bankruptcy,  184, 186, 

161,  802,  488,  488 
867,  March  2d,  Crimes,  89 

867,  March  2d,  Internal  Revenue, 

476,  476 

867,  Marcli  2d,  Removal  of  Causes,  78 

868,  January  11th,  Internal  Revenue, 

89,100 
868,  February  10th,  National  Banks, 

141 
868,  July  20th,  Internal  Revenue, 

260,  261 
868,  July  28d,  Patent  Office,  618,  618 

619,  626 

868,  July  27th,  Removal  of  Causes, 

146,  248,  246,  299 

869,  April  10th,  Circuit  Courts,     102, 

106 

869,  April  10th,  Internal  Revenue, 

261,  268 

870,  May  81st,  Elections^  48 
870,  July  8th,  Patents,  89,  818,  821 
870,  July  12th,  National  Banks,  142 
870,  July  14th,  Duties^                   813 

N<w  York. 

848,  April  12th,  (chap.  821,)  Steam- 
boats, 641 
862,  March  27th,  (chap.  63,)  City  of 

Brooklyn,  684 
2  R.  a,  664,  §  28,  aubd.  2,  Habeas  Cor- 

pus,  167 
2  R.  S.,  666,  g  82,  Habeas  Corpus,  166 


Gbxat  BuTAnr. 

3  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

262 

1  Edw.  4,  chap.  2, 

262 

X  Rich.  3,  chap.  3, 

262 

3  Henry  7,  chap.  3, 

262 

19  Henry  7,  chap.  10, 

262 

1  A  2  Ph.  «k  M.,  chap.  13, 

262 

1  <k  2  Geo.  4,  chap.  218, 

262 

STEAMER. 

See  Collision,  1,  2,  6  to  8, 

10  to 
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time  proceed  by  bill  in  equity  for 
equitable  relief,  founded  on  ulega- 
tions  in  substance  the  same  as  alle^ 
tions  contained  in  the  original  com- 
plaint in  the  State  Court  id. 


RUSSIA. 


iSwTUATT. 


SALVAGE. 

1.  Tests  applied  to  determine  whether 
a  serrice  was  a  salyage  senrice. 
The  J.  F,  Parian.,  207 

2.  Considerations  affecting  the  ques- 
tion of  the  amount  of  salyage  com- 
pensation, id, 

8.  Compensation  allowed  for  a  towa^ 
service.  td. 

4.  Under  the  circumstances,  althoueh 
the  decree  below  was  affirmed,  the 
appellants  were  not  charged  with  the 
costs  of  the  appeal  id. 

6.  A  service  by  steam-tug  boats,  in 
towing  off,  by  hawsers,  a  vessel 
which  was  aground,  compensated, 
but  not  as  a  salvage  service,  where 
an  exorbitant  sum  was  claimed  for 
the  service,  as  a  salvage  service, 
where  no  peril  of  life  or  extraordi- 
nary risk  of  property  was  involved, 
where  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and 
where  it  proceeded  upon  a  negotia- 
tion for  compensation  not  involving 
any  Idea  of  salvage.  The  Stratton 
Audley,  264 


SECRETARY  OF  STATK 
See  Statute,  2. 

SECRETARY  OF  WAR. 
See  Amnr,  1. 

SEIZURE. 
See  Intbbkai.  Rbvxnxts,  16  to  1*1. 


SHIPPINa. 

1.  The  8d  section  of  the  Act  of  March 
8d,  1851  ,(9  U.  S.  Stat,  at  Large,  635), 
entitled.  "  An  Act  to  lindt  the  liabil- 
ity  of  ship-owners  and  for  other  pur- 
poses," by  which  such  liability  is  in 
certain  cases  limited  to  the  amount 
or  value  of  their  interest  in  the  ship 
and  her  freight  then  pending,  does 
not  limit  or  affect  the  liability  of  the 
owner  of  a  vessel  for  loss,  damage,  or 
injury  resulting,  through  the  fault  of 
such  vessel,  to  another  vessel  and  her 
cargo,  from  a  collision  between  the 
two  vessels.  Wright  v.  Nonoieh  S 
y.  Y.  Trans.  Co.,  14 

2.  Whether  this  Court,  as  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  rive  full  effect  to  the  lim- 
itation of  li&ility  provided  by  that 
Act,  qitere.  id. 


3.  Contribution   in    general 
800  Balee  of  Cotton, 


avemga 
221 


4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  total  loes  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces:  Held,  that,  upon  the  au- 
thority of  adjndfi^d  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustidned  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loes,  the  value  of 
the  vessel  must  be  taken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  re^rd  to  her  then 
peril.  id. 

See  CoLUSiox. 
Insubanos. 
LncN. 
Lookout. 
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1.  Rules  for  the  construction  of  the  par- 
ticular provisions  of  a  statute,  stated. 
Wheeler  v.  MeCormick,  267 
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2.  WheCher  an  Act  of  CoD^ees  becomes 
a  law  as  soon  as  it  is  signed  by  the 
President,  or  whether  it  must  be  de- 
livered to  the  Secretary  of  State  be- 
fore It  can  become  operative  as  a  law, 
q%iere.  American  Wood  Paper  Co.  v. 
Glerie  FalU  Paper  Co.,  618 


STATUTES  CITED. 

IJifiTBD  States. 

1789,  Jnne  1st,  Oaths,  166 

1789,  September  18th,  Statutes,      626 
1789,  September  24th,  Judiciary,  74, 76, 
82,  122,  187,  189,  261,  644,  660 
1798,  June  80th,  Navy,  68 

1808,  March  8d,  Appeals,  82 

1806,  April  2l8t,  Navy,  68 

1807,  March  8d,  Navy,  .       68 

1809,  January  Slst,  ISavy,  69 
1812,  January  11th,  Military  Officers,, 

166 
1818,  January  2d,  Navy,  69 

1814,  April  9th,  Circuit  Court  N.  D.  of 

N.  Y.  277 
1818,  April  8d,  Circuit  Court  S.  D.  of 

N.  Y.,  268,  270,  276 
1820,  May  16th,  Navy,  69 

1883,  March  2d,  Habeas  Corpus,  167, 

167 

1888,  March  2d,  Removal  of  suits,  148, 

246 
1838,  March  2d,  Revenue,  80 

1886,  July  4th,  Patents,  614,  618,  619, 

620 

1887,  March  2d,  Navy,  67,  69 
1887,  March  8d,  Patents,'         818,  821 

1889,  February  28th,  Judiciary,  127 
1848,  May  27tb,  Patents,  620 

1860,  July  29th,  Judiciary,       102,  108 

1861,  March  8d,  Ship-owners,      14,  17 

1862,  April  2d,  Judiciary,        102,  108 

1863,  February  26th,  Fees, '79,  107, 109 
1868,  June  12th,  Marine  Corps,  71 
1861,  August  6th,  Duties,                  806 

1861,  August  6th,  Judiciary,  104 

1862,  February  13th,  Army,  163 
1868,  February  26th,  National  Banks, 

146 

1864,  February  24th,Army,  166,  162 
1864,  April  29th,  Navigation,  13 
1864,  June  8d,  National  Banks,   137, 

188,  282,  288,  292 

1864,  June  80th,  Intemid  Keveuue,  80, 

148,  264,  266,  269,  476,  480 

1864,  July  4th,  Army,  166,  162 

1866,  February  26th,  Eastern  District 

of  New  York,  102,  103 


1866,  March  8d,  Judiciaiy,  ^9 

1866,  March  8d,  National  Banks,      142 
1866,  March  lOthJntemal  Revenue,  266 
1866,  July  13th,  Internal  Revenue,  80, 
81,  89,  147,  148,  264,  266,  269, 
260, 476,  476,  480,  481 

1866,  July  27th,  Removal  of  Causes,  78 

1867,  February  6th,  Habeas  Corpus, 

167,  168 
1867,  March  2d,  Bankruptcy,  184, 186, 

161,  802,  488,  488 
1867,  March  2d,  Crimes,  89 

1867,  March  2d,  Liternal  Revenue, 

476,  476 

1867,  March  2d,  Removal  of  Causes,  78 

1868,  January  11th,  Internal  Revenue, 

89, 100 
1868,  February  10th,  National  Banks, 

141 
1868,  July  20th,  Internal  Revenue, 

260,  261 
1868,  July  28d,  Patent  Office,  618,  618 

619,  626 

1868,  July  27th,  Removal  of  Causes, 

146    248  246  299 

1869,  April  10th,  Circuit  Courts,  'l02, 

106 

1869,  April  10th,  Internal  Revenue, 

261,  268 

1870,  May  8l8t,  Elections^  48 
1870,  July  8th,  Patents,  89,  818,  821 
1870,  July  12th,  National  Banks,  142 
1870,  July  14th,  Duties,                   818 

N«w  York. 

1848,  April  12th,  (chap.  821,)  Steam- 

boats,  641 
1862,  March  27th,  (chap.  63,)  City  of 

Brooklyn,  634 
2  R.  S.,  664,  §  28,  subd.  2,  Habeas  Cor- 
pus. 167 
2  R.  S.,  666,  §  82,  Habeas  Corpus,  166 


Gbeat  Britain. 

8  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

262 

1  Edw.  4,  chap.  2, 

262 

1  Rich.  3,  chap.  8, 

262 

3  Henry  7,  chap.  8, 

262 

19  Henry  7,  chap.  10, 

262 

1  <k  2  Ph.  <k  M.,  chap.  IS, 

262 

1  <fc  2  Geo.  4,  chap.  218, 

262 

STEAMER. 

See  Collision,  1,  2,  6  to  8, 

10  to 

23. 

Salvage,  6. 
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time  proceed  by  hVX  in  eqailr  for 
equitable  relief,  founded  on  allega- 
tioDB  in  substance  the  same  as  allega. 
tions  contained  in  the  original  com- 
plaint in  the  State  Gomrt  id. 


RUSSIA. 


SeeTtLEATT. 


SALVAGE. 

1.  Tests  applied  to  determine  whether 
a  service  was  a  salyage  serrice. 
The  J.  F.  FarUoi,  207 

%  Considerations  affecting  the  ques- 
tion of  the  amomit  of  salvage  com- 
pensation, id, 

8.  Compensation  allowed  for  a  towage 
service.  td. 

4.  Under  the  circnmstances,  although 
the  decree  below  was  affirmed,  tne 
appellants  were  not  charged  with  the 
costs  of  the  appeal.  id, 

6.  A  service  by  steam-tng  boats,  in 
towing  off,  by  hawsers,  a  vessel 
which  was  agronnd,  compensated, 
bnt  not  as  a  salvage  service,  where 
an  exorbitant  sum  was  claimed  for 
the  service,  as  a  salvage  service, 
where  no  peril  of  life  or  extraordi- 
nary risk  of  property  was  involved, 
where  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and 
where  it  proceeded  upon  a  negotia- 
tion for  compensation  not  involving 
any  idea  of  salvage.  The  Stratton 
Audley,  264 


SECRETARY  OF  STATE. 
Bee  Statute,  2. 

SECRETARY  OF  WAR. 
See  AxMYf  1. 

SEIZURE. 
See  Intkbkal  RBvxznjx,  16  to  17. 


SHIFFINO. 

1.  The  8d  section  of  the  Act  of  March 
8d,  1861  ,(9  U.  S.  Stat,  at  Large,  «86), 
entitled.  "  An  Act  to  limit  the  liabil- 
ity of  ship-owners  and  for  other  par- 
poses,"  by  which  such  liability  is  in 
certain  cases  limited  to  the  amount 
or  value  of  their  interest  in  the  ship 
and  her  freight  then  pending,  does 
not  limit  or  affect  the  liability  of  the 
owner  of  a  vessel  for  loss,  damage,  or 
injury  resulting,  through  the  fault  of 
such  vessel,  to  another  vessel  and  her 
cargo,  from  a  collision  between  the 
two  vessels.  Wright  v.  Norwich  <fr 
JV.  Y.  Trane,  Co.,  14 

2.  Whether  this  Court,  as  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  give  full  effect  to  the  lim- 
itation of  Uaoility  provided  by  that 
Act,  quere.  id. 

8.  Contribution  in  general  aTerage. 
800  Bales  of  CotUm,  221 

4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  total  loes  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces:  Held,  that,  upon  the  au- 
thority of  adjudged  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustained  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loss,  the  value  of 
the  vessel  must  be  taken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  re^ird  to  her  then 
peril  id. 

See  CoLUSioN. 
Insubanox. 
Libit. 
Lookout. 


STATUTE. 

1.  Rules  for  the  construction  of  the  par- 
ticular provisions  of  a  statute,  stated. 
Wheeler  v.  MeCormick,  267 
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2.  Whether  an  Act  of  Congress  becomes 
a  Uw  as  soon  as  it  is  signed  by  the 
President,  or  whether  it  must  be  de- 
livered to  the  Secretary  of  State  be- 
fore it  can  become  operative  as  a  law, 
gvere.  American  Wood  Paper  Co.  v. 
Glet^e  Falls  Paper  Go.,  618 


STATUTES  CTTEI). 

TJmited  States. 

1789,  Jnne  Ist,  Oaths,  166 

1789,  September  15th,  Statutes,       626 
1789,  September  24th,  Judiciary,  74, 76, 
82,  122,  187,  189,  251,  544,  660 
1798,  June  80th,  Navy,  68 

1808,  March  8d,  Appeals,  82 

1806,  April  2l8t,  Kavy,  68 

1807,  March  8d,  Navy.  .       68 

1 809,  January  8 1  st,  Navy,  69 
1812,  January  11th,  Military  Officers,, 

166 
1818,  January  2d,  Navy,  69 

1814,  April  9th,  Circuit  Court  N.  D.  of 

N.  Y.,  277 
1818,  April  8d,  Circuit  Court  8.  D.  of 

N.  Y.,  268,  270,  276 
1820,  May  15th,  Navy,  69 

1888,  March  2d,  Habeas  Corpus,  167, 

167 
1888,  March  2d,  Removal  of  suits,  148, 

246 

1888,  March  2d,  Revenue,  80 

1886,  July  4th,  Patents,  614,  618,  619, 

620 

1887,  March  2d,  Navy,  67,  69 
1887,  March  8d,  Patents,'         818,  821 

1889,  February  28th,  Judiciary,  127 
1848,  May  27th,  Patents,  520 

1850,  July  29th,  Judiciary,       102,  108 

1851,  March  8d,  Ship-owners,  14,  17 
1862,  April  2d,  Judiciary,  102,  108 
1853,  February  26th,  Fees, '79,  107, 109 
1858,  June  12th,  Marine  Corps,  71 
1861,  August  5th,  Duties,                  805 

1861,  August  6th,  Judiciary,  104 

1862,  February  13th.  Army,  168 
1868,  February  25th,  National  Banks, 

146 
1864,  February  24th,Army,  156,  162 
1864,  April  29th,  Navigation,  18 

1864,  June  8d,  National  Banks,   187, 

138,  282,  288,  292 

1864,  Jnne  80th,  Internal  Revenue,  80, 

148,  264,  255,  259,  476,  480 

1864,  July  4th,  Army,  156,  162 

1866,  February  25th,  Eastern  District 

of  New  York,  102,  108 


1866,  March  8d,  Judiciary,  79 

1865,  March  8d,  National  Banks,      142 

1866,  March  10th,Intemal  Revenue,  266 
1866,  July  13th,  Internal  Revenue,  SO, 

81,  89,  147,  148,  254,  256,  259, 
260, 475,  476, 480,  481 

1866,  July  27th,  Removal  of  Causes,  78 

1867,  Feomary  6th,  Habeas  Corpus, 

157,  168 
1867,  March  2d,  Bankruptcy,  184, 186, 

161,  802,  488,  488 
1867,  March  2d,  Crimes,  89 

1867,  March  2d,  Internal  Revenue, 

476,  476 

1867,  March  2d,  Removal  of  Causes,  78 

1868,  January  11th,  Internal  Revenue, 

89,  100 
1868,  February  10th,  National  Banks, 

141 
1868,  July  20th,  Internal  Revenue, 

260,  261 
1868,  July  28d,  Patent  Office,  618,  618 

619,  625 

1868,  July  27th,  Removal  of  Causes, 

146,  248,  246,  299 

1869,  April  10th,  Circuit  Courts,     102, 

105 

1869,  April  10th,  Internal  Revenue, 

261,  268 

1870,  May  8lBt,  Elections,  48 
1870,  July  8th,  Patents,  89,  818,  821 
1870,  July  12th,  National  Banks,  142 
1870,  July  14th,  Duties,                   818 

New  York. 

1848,  April  12th,  (chap.  821,)  Steam- 

boats,  641 
1862,  March  27th,  (chap.  68,)  City  of 

Brooklyn,  684 
2  R.  S.,  664,  §  28,  subd.  2,  Habeas  Cor- 

pus«  167 
2  R.  S.,  666,  §  82,  Habeas  Corpus,  165 


Gbxat  Britain. 

3  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

252 

1  Edw.  4,  chap.  2, 

252 

I  Rich.  8,  chap.  8, 

262 

3  Henry  7,  chap.  8, 

262 

19  Henry  7,  chap.  10, 

252 

1  «k  2  Ph.  A  M.,  chap.  18, 

252 

1  &  2  Geo.  4,  chap.  218, 

252 

STEAMER. 

Bee  CoLLisioir,  1,  2,  6  to  8, 
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time  proceed  by  bill  in  equity  for 
equitable  relief,  founded  on  ailega^ 
tione  in  substance  the  same  as  allega- 
tions contained  in  the  original  com- 
plaint in  the  State  Ooort  id. 


RUSSIA. 


See  TuATT. 


SALVAGE. 

1.  Tests  applied  to  determine  whether 
a  seryice  was  a  salvage  service. 
The  J.  F.  Harlan,,  207 

2.  Considerations  affecting  the  ques- 
tion of  the  amount  of  salvage  com- 
pensation, id, 

8.  Compensation  allowed  for  a  towage 
service.  ta. 

4.  Under  the  circumstances,  although 
the  decree  below  was  affirmed,  tine 
appellants  were  not  charged  with  the 
costs  of  the  appeal.  id. 

5.  A  service  by  steam-tug  boats,  in 
towing  off,  by  hawsers,  a  vessel 
which  was  aground,  compensated, 
but  not  as  a  salvage  service,  where 
an  exorbitant  sum  was  claimed  for 
the  service,  as  a  salvage  service, 
where  no  peril  of  life  or  extraordi- 
nary risk  of  property  was  involved, 
wherie  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and 
where  it  proceeded  upon  a  negotia- 
tion for  compensation  not  involving 
any  idea  of  salvage.  The  StralUon 
Audiey,  264 


SECRETARY  OF  STATK 
Bee  Statute,  2. 

SECRETARY  OF  WAR. 
See  Abmt,  1. 

SEIZURE. 
See  Internal  Revenue,  16  to  17. 


SHIPPING. 

1.  The  8d  section  of  the  Act  of  March 
8d,  1851  ,(9  U.  8.  Stat,  at  Large,  636), 
entitled,  "  An  Act  to  limit  the  liabil- 
ity of  ship-owners  and  for  other  pur- 
poses." by  which  such  liability  is  in 
certain  cases  limited  to  the  amount 
or  value  of  their  interest  in  the  ship 
and  her  freight  then  pending,  does 
not  limit  or  f^eot  the  liability  of  the 
owner  of  a  vessel  for  loss,  damage,  or 
injury  resulting,  through  the  fault  of 
such  vessel,  to  another  vessel  and  her 
cargo,  from  a  collision  between  the 
two  vessels.  Wright  v.  Norwiek  A 
y.  Y.  Trane.  Co.,  14 

2.  Whether  this  Court,  as  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  rive  full  effect  to  the  lim- 
itation of  liability  provided  by  that 
Act,  git^e.  id. 


8.  Contribution   in    general 
800  Bales  of  Cotton, 


aTerage. 
221 


4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  total  loss  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces :  Held,  that,  upon  the  au- 
thority of  adjudged  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustained  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loss,  the  value  of 
the  vessel  must  be  taken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  re^ird  to  her  then 
peril  id. 

See  CoLUSioN. 
Insukamob. 
Lien. 
Lookout. 


STATUTE. 

1.  Rules  for  the  construction  of  the  par- 
ticular provisions  of  a  statute,  stated. 
Wheeler  v.  MeCormick,  267 
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2.  Whether  an  Act  of  Confess  becomes 
a  law  as  soon  as  it  is  signed  by  the 
President,  or  whether  it  mast  be  de- 
livered to  the  Secretary  of  State  be- 
fore it  can  become  operative  as  a  law, 
qttere,  American  Wood  Paper  Co,  ▼. 
Glen*8  Falls  Paper  Co.,  618 


STATUTES  CTTEI). 

United  States. 

1789,  Jmie  Ist,  Oaths,  166 

1*789,  September  15th,  Statutes,      626 
1789,  September  24th,  Judiciary,  74, 76, 
82,  122,  187,  189,  261,  644,  660 
1798,  Jane  80th,  Navy,  68 

1808,  March  8d,  Appeals,  82 

1806,  April  2l8t,  Navy,  68 

1807,  March  8d,  Navy,  .       68 

1809,  January  81st,  Navy,  69 
1812,  January  11th,  Military  Officers,, 

166 
1818,  January  2d,  Navy,  69 

1814,  April  9th,  Circuit  Court  N.  B.  of 

N.  Y.  277 
1818,  April  8d,  Circuit  Court  S.  D.  of 

N.  Y.,  268.  270,  276 
1820,  May  16th,  Navy,  69 

1888,  March  2d,  Habeas  Corpus,  167, 

167 
1888,  March  2d,  Removal  of  suits,  148, 

246 

1888,  March  2d,  Revenue,  80 

1886,  July  4th,  Patents,  514,  618,  619, 

620 

1887,  March  2d,  Navy,  67,  69 
1887,  March  8d,  Patents,'         818,  821 

1889,  February  28th,  Judiciary,  127 
1848,  May  27th,  Patents,  620 

1860,  July  29th,  Judiciary,       102,  108 

1861,  March  8d,  Ship-owners,      14,  17 

1862,  April  2d,  Judiciary,  102,  108 
1858,  February  26th,  Fees,  "^79,  107, 109 
1868,  June  12th,  Marine  Corps,  71 
1861,  August  6th,  Duties,                  806 

1861,  August  6th,  Judiciary,  104 

1862,  February  13th,  Army,  168 
1868,  February  26th,  National  Banks, 

145 
1864,  February  24th,Army,  166,  162 
1864,  April  29th,  Navigation,  IS 

1864,  June  8d,  National  Banks,   187, 

188,  282,  288,  292 

1864,  Jane  80th,  Internal  Revenue,  80, 

148,  254,  265,  269,  476,  480 

1864,  July  4th,  Army,  166,  162 

1866,  February  26th,  Eastern  District 

of  New  York,  102,  108 


1865,  March  8d,  Judiciary,  ^9 

1865,  March  8d,  National  Banks,      142 

1866,  March  10th,Intemal  Revenue,  255 
1866,  July  13th,  Internal  Revenue,  80, 

81,  89,  147,  148,  254,  256,  269, 
260, 476,  476,  480,  481 

1866,  July  27th,  Removal  of  Causes,  78 

1867,  February  5th,  Habeas  Corpus, 

157,  168 
1867,  March  2d,  Bankruptcy,  184, 186, 

161,  802,  488,  488 
1867,  March  2d,  Crimes,  89 

1867,  March  2d,  Internal  Revenue, 

476,  476 

1867,  March  2d,  Removal  of  Causes,  78 

1868,  January  11th,  Intwnal  Revenue, 

89,  100 
1868,  February  10th,  National  Banks, 

141 
1868,  July  20th,  Internal  Revenue, 

260,  261 
1868,  July  28d,  Patent  Office,  618,  518 

619,  526 

1868,  July  27th,  Removal  of  Causes, 

146,  248,  245,  299 

1869,  April  10th,  Curcuit  Courts,    102, 

106 

1869,  April  10th,  Internal  Revenue, 

261,  268 

1870,  May  8l8t,  Elections^  48 
1870,  July  8th,  Patents,  89,  818,  821 
1870,  July  12tb,  National  Banks,  142 
1870,  July  14th,  Duties,                   813 

N<W  YOKK. 

1848,  April  12th,  (chap.  821,)  Steam- 
boats, 541 
1862,  March  27tii,  (chap.  68,)  aty  of 

Brooklyn,  684 
2  R.  S.,  564,  §  28,  subd.  2,  Habeas  Cor- 

pus«  157 
2  R.  S.,  566,  §  82,  Habeas  Corpus,  165 


Gbzat  Britain. 

8  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

262 

1  Edw.  4,  chap.  2, 

252 

X  Rich.  8,  chap.  8, 

262 

8  Henry  7,  chap.  8, 

262 

19  Henry  7,  chap.  10, 

252 

1  A  2  Ph.  A  M.,  chap.  13, 

252 

1  A  2  Geo.  4,  chap.  218, 

262 

STEAMER. 

See  CoLUflioir,  1,  2,  5  to  8, 
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time  proceed  by  bill  in  equity  for 
eqaitaole  relief,  founded  on  allega- 
tions in  sabstance  the  same  as  allega- 
tione  contained  in  the  original  com- 
plaint in  ^e  State  Court  id. 


RUSSIA. 


/SSwTUBATT. 


SALVAGE. 

1.  Testa  applied  to  determine  whether 
a  seryice  was  a  salvage  service. 
TheJ.F.  Farlan,  207 

2.  Considerations  affecting  the  ques- 
tion of  the  amount  of  salvage  com- 
pensation, td 

8.  Compensation  allowed  for  a  towa^ 
service.  %d. 

4.  Under  the  circumstances,  altbon^h 
the  decree  below  was  affirmed,  the 
appellants  were  not  charged  with  the 
costs  of  the  appeal.  id, 

5.  A  service  by  steam-tug  boats,  in 
towing  off,  by  hawsers,  a  vessel 
which  was  aground,  compensated, 
but  not  as  a  salvage  service,  where 
an  exorbitant  sum  was  claimed  for 
the  service,  as  a  salvage  service, 
where  no  peril  of  life  or  extraordi- 
nary risk  of  property  was  involved, 
where  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and 
where  it  proceeded  upon  a  negotia- 
tion for  compensation  not  inv^ving 
any  idea  of  salvage.  The  Stratton 
Attdley,  264 


SECRETARY  OF  STATE. 
See  Statute,  2. 

SECRETARY  OP  WAR. 
See  Abmt,  1. 

SEIZURE. 
See  Intkbnal  Revbnxte,  16  to  17. 


SHIPPING. 

1.  The  8d  section  of  the  Act  of  March 
8d,  1801  ,(9  U,  3.  Stat,  at  Large,  eSSX 
entitled,  "  An  Act  to  linut  the  liabU- 
ity  of  ship-owners  and  for  other  pur- 
poses," by  which  such  liability  is  in 
certain  cases  limited  to  the  amoont 
or  value  of  their  interest  in  the  ship 
and  her  freight  then  pending,  does 
not  limit  or  affect  the  lability  of  the 
owner  of  a  vessel  for  loss,  damage,  or 
injury  resulting,  through  the  fault  of 
such  vessel,  to  another  vessel  and  her 
cargo,  from  a  collision  between  the 
two  vessels.  Wriffht  v.  Noneiek  <fr 
If,  T,  Trant,  Co,,  14 

2.  Whether  this  Court»  as  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  give  full  effect  to  the  lim- 
itation of  liability  provided  by  that 
Act,  quere,  id, 

8.  Contribution  in  general  average. 
800  Bale9  of  Cotton,  221 

4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  total  loss  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces :  Held,  that,  upon  the  au- 
thority of  adjudged  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustained  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loss,  the  value  of 
the  vessel  must  be  taken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  re^trd  to  her  then 
peril  id. 

See  CoLUSEOif . 
Inburakox. 
LnEN. 
LooKoirr. 


STATUTE. 

1.  Rules  for  the  construction  of  the  par- 
ticuhir  provisions  of  a  statute,  stated. 
Wheeler  v.  MeCormick,  267 
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2.  Whether  an  Act  of  Confess  becomes 
a  Uw  as  soon  as  it  is  signed  by  the 
President,  or  whether  it  must  be  de- 
livered to  the  Secretary  of  State  be- 
fore it  can  become  operative  as  a  law, 
quwe,  American  Wood  Paper  Co.  v. 
GUn*$  Falls  Paper  Co.,  618 


STATUTES  CITED. 

United  States. 

1789,  Jnne  1st,  Oaths,  166 

1789,  September  15th,  Statutes,       626 
1789,  September  24th,  Judiciary,  74, 76, 
82,  122,  187,  189,  261,  644,  650 
1798,  Jnne  80th,  Navy,  68 

1808,  March  8d,  Appeals,  82 

1806,  April  21st,  Navy,  68 

1807,  March  8d,  Navy,  .       68 

1809,  January  81st,  iNavy,  69 
1812,  January  11th,  Military  Officers,, 

166 
1818,  January  2d,  Navy,  69 

1814,  April  9th,  Circuit  Court  N.  D.  of 

N.  Y.  277 
1818,  April  8d,  Circuit  Court  S.  D.  of 

N.  Y.,  268,  270,  276 
1820,  May  16th,  Navy,  69 

1888,  March  2d,  Habeas  Corpus,  167, 

167 
1888,  March  2d,  Removal  of  suits,  148, 

246 

1888,  March  2d,  Revenue,  80 

1886,  July  4th,  Patents,  614,  618,  619, 

620 

1887,  March  2d,  Navy,  67,  69 
1887,  March  8d,  Patents,'         818,  821 

1889,  February  28th,  Judiciary,  127 
1848,  May  27tb,  Patents,  620 
1850,  July  29th,  Judiciary,       102,  108 

1861,  March  8d,  Ship-owners,      14,  17 

1862,  April  2d,  Judiciary,        102,  108 

1863,  February  26th,  Fees, '79,  107, 109 
1868,  June  12th,  Marine  Corps,  71 
1861,  August  5th,  Duties,                  805 

1861,  August  6th,  Judiciary,  104 

1862,  February  13th,  Army.  168 
1868,  February  26th,  National  Banks, 

146 

1864,  February  24th,Army,  166,  162 
1864,  April  29th,  Navigation,  13 
1864,  June  3d,  National  Banks,   137, 

188,  282,  288,  292 

1864,  Jnne  80th,  Internal  Revenue,  80, 

148,  264,  256,  269,  476,  480 

1864,  July  4th,  Army,  156,  162 

1866,  February  26th,  Eastern  District 

of  New  York,  102,  108 


1866,  March  8d,  Judiciary,  79 

1865,  March  3d,  National  Banks,      142 

1866,  March  10th,Intemal  Revenue,  266 
1866,  July  13th,  Internal  Revenue,  80, 

81,  89,  147,  148,  254,  256,  269, 
260, 476,  476,  480,  481 

1866,  July  27th,  Removal  of  Causes,  78 

1867,  February  6th,  Habeas  Corpus, 

167,  168 
1867,  March  2d,  Bankruptcy,  184, 186, 

161,  802,  488,  488 
1867,  March  2d,  Crimes,  89 

1867,  March  2d,  Internal  Revenue, 

476,  476 

1867,  March  2d,  Removal  of  Causes,  78 

1868,  January  11th,  Internal  Revenue, 

89,100 
1868,  February  10th,  National  Banks, 

141 
1868,  July  20th,  Internal  Revenue, 

260,  261 
1868,  July  23d,  Patent  Office,  618,  618 

619,  625 

1868,  July  27th,  Removal  of  Causes, 

146,  248,  246,  299 

1869,  April  10th,  Circuit  Courts,    102, 

106 

1869,  April  10th,  Internal  Revenue, 

261,  268 

1870,  May  81st,  Elections,  48 
1870,  July  8th,  Patents,  89,  818,  821 
1870,  July  12th,  National  Banks,  142 
1870,  July  14th,  Duties,                   813 

Niw  York. 

1848,  April  12th,  (chap.  821,)  Steam- 

boats,  641 
1862,  March  27th,  (chap.  63,)  City  of 

Brooklyn,  634 
2  R.  S.,  664,  §  23,  subd.  2,  Habeas  Cor- 

pus,  167 
2  R.  S.,  666,  §  82,  Habeas  Corpus,  166 


Great  Britain. 

3  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

252 

1  Edw.  4,  chap.  2, 

252 

I  Rich.  3,  chap.  8, 

252 

8  Henry  7,  chap.  8, 

262 

19  Henry  7,  chap.  10, 

252 

1  A  2  Ph.  A  M.,  chap.  18, 

252 

1  &  2  Geo.  4,  chap.  218, 

252 

STEAMER. 

See  CoLTJSTON,  1,  2,  6  to  8, 
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time  proceed  by  bill  in  eqnity  for 
equitable  relief,  foanded  on  lulega- 
tions  in  substance  the  same  as  allega- 
tions contained  in  the  original  com- 
plaint in  the  State  Court  id. 


RUSSIA. 


/8!mTbsatt. 


SALVAGE. 

1.  Tests  applied  to  determine  wliether 
a  service  was  a  salvage  service. 
TheJ.F,  Farlan,  207 

2.  Considerations  affecting  the  ques- 
tion of  the  amoimt  of  salvage  com- 
pensation, id, 

8.  Compensation  allowed  for  a  towage 
service.  w. 

4.  Under  the  circumstances,  although 
the  decree  below  was  affirmed,  the 
appellants  were  not  charged  with  the 
costs  of  the  appeal  id. 

5.  A  service  by  steam-tug  boats,  in 
towing  off,  by  hawsers,  a  vessel 
which  was  aground,  compensated, 
but  not  as  a  salvage  service,  where 
an  exorbitant  sum  was  claimed  for 
the  service,  as  a  salvage  service, 
where  no  peril  of  life  or  extraordi- 
nary risk  of  property  was  involved, 
where  the  service  was  not  accepted 
by  the  ship  as  a  salvage  service,  and 
wnere  it  proceeded  upon  a  negotia- 
tion for  compensation  not  involving 
any  idea  of  salvage.  The  Stratton 
Audleyy  264 


SECRETARY  OF  STATE. 
See  Statute,  2. 

SECRETARY  OF  WAR. 
See  Abmt,  1. 

SEIZURE. 
See  Intkrnal  Rbvxiojx,  16  to  17. 


SHIPPING. 

1.  The  8d  section  of  the  Act  of  March 
8d,  1861  ,(9  U.  S.  Stat,  at  Large,  686), 
entitled.  "  An  Act  to  limit  the  liabU- 
ity  of  ship-owners  and  for  other  pur- 
poses," by  which  such  liability  is  in 
certain  cases  limited  to  the  amount 
or  value  of  their  interest  in  the  ship 
and  her  freight  then  pending,  does 
not  limit  or  affect  the  liability  of  the 
owner  of  a  vessel  for  loss,  damage,  or 
injury  resulting,  through  the  fault  of 
such  vessel,  to  another  vessel  and  her 
cargo,  from  a  collision  between  the 
two  vessels.  Wrighi  r.  Norwich  A 
N.  r.  Trana,  Co.,  14 

2.  Whether  this  Court,  aa  a  Court  of 
Admiralty,  has  power  or  jurisdiction 
adequate  to  give  full  effect  to  the  lim- 
itation of  Utility  provided  by  that 
Act,  quere,  id. 

8.  Contribution  in  general  average. 
800  BaUi  of  CoO&n,  221 

4.  A  vessel  was  run  on  shore  by  the 
act  of  her  master,  when  she  was  in 
such  peril  of  the  sea,  that,  if  she  had 
not  been  run  on  shore  when  and 
where  she  was,  she  would  have  found- 
ered, with  a  total  loss  of  vessel, 
cargo  and  crew,  or  have  been  driven 
on  shore  elsewhere.  The  vessel  went 
to  pieces :  Held,  that,  upon  the  au- 
thority of  adjudged  cases,  the  case 
must  be  deemed  one  of  voluntary 
stranding,  and  that  the  saved  cargo 
must  contribute,  in  general  average, 
to  the  loss  sustained  by  the  owners 
of  the  vessel  id. 

6.  In  estimating  such  loss,  the  value  of 
the  vessel  must  be  taken  as  she  was, 
when  the  stranding  was  determined 
upon,  without  regard  to  her  then 
peril  id. 

See  CoLusioir. 
Insubamob. 

Lookout. 


STATUTR 

1.  Rules  for  the  construction  of  the  par- 
ticular provisions  of  a  statute,  stated. 
Wheeler  v.  MeCormick,  267 
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2.  Whether  an  Act  of  ConereBS  becomes 
a  law  as  soon  as  it  is  signed  by  the 
President,  or  whether  it  mast  be  de- 
livered to  the  Secretary  of  State  be- 
fore it  can  become  operative  as  a  law, 
guere,  American  Wood  Paper  Co.  v. 
Glen*s  Falls  Paper  Go,,  518 


STATUTES  CITED. 

UioTED  States. 

1789,  Jnne  1st,  Oaths,  166 

1789,  September  15th,  Statutes,       626 
1789,  September  24th,  Judiciary,  74, 76, 
82,  122,  187,  189,  251,  544,  550 
1798,  June  80th,  Navy,  68 

1808,  March  8d,  Appeals,  82 

1806,  April  21st,  Navy,  68 

1807,  March  8d,  Navy,  .       68 

1809,  January  81st,  Navy,  69 
1812,  January  11th,  Military  Officers,, 

166 
1818,  January  2d,  Navy,  69 

1814,  April  9th,  Circuit  Court  N.  D.  of 

N.  T.  277 
1818,  April  8d,  Circuit  Court  S.  D.  of 

N.  Y.,  268.  270,  276 
1820,  May  15th,  Navy,  69 

1888,  March  2dC  Habeas  Corpus,  157, 

167 
1888,  March  2d,  Removal  of  suits,  148, 

246 

1888,  March  2d,  Revenue,  80 

1886,  July  4th.  Patents,  514,  518.  519, 

620 

1887,  March  2d,  Navy,  67,  69 
1887,  March  8d,  Patents,'         818,  821 

1889,  February  28th,  Judiciary,  127 
1848,  May  27th,  Patents,  520 

1850,  July  29th,  Judiciary,       102,  108 

1851,  March  8d,  Ship-owners,      14,  17 

1852,  April  2d,  JudicUry,        102,  108 

1853,  February  26th,  Fees, '79,  107, 109 
1858,  June  12th,  Marine  Corps,  71 
1861,  August  5th,  Duties,                  805 

1861,  August  6th,  Judiciary,  104 

1862,  February  13th,  Army.  163 
1868,  February  25th,  National  Banks, 

145 
1864,  February  24th,Army,  156,  162 
1864,  April  29th,  Navigation,  18 

1864,  June  8d,  National  Banks,   187, 

188,  282,  288,  292 

1864,  June  80th,  Internal  Revenue,  80, 

148,  254,  255,  259,  476,  480 

1864,  Jiily  4th,  Army,  156,  162 

1865,  February  25th,  Eastern  District 

of  New  York,  102,  108 


1866,  March  8d,  Judiciary,  79 

1865,  March  8d,  National  Banks,      142 

1866,  March  10th,Intemal  Revenue,  255 
1866,  July  18th,  Internal  Revenue,  80, 

81,  89,  147,  148,  264,  255,  259, 
260, 475,  476,  480,  481 

1866.  July  27th,  Removal  of  Causes,  78 

1867,  February  5th,  Habeas  Corpus, 

167,  168 
1867,  March  2d,  Bankruptcy,  184, 186, 

151,  802.  488,  488 
1867,  March  2d,  Crimes,  89 

1867,  March  2d,  Internal  Revenue, 

476,  476 

1867,  March  2d,  Removal  of  Causes,  78 

1868,  January  11th,  Internal  Revenue, 

89,  100 
1868,  February  10th,  National  Banks, 

141 
1868,  July  20th,  Internal  Revenue, 

260,  261 
1868.  July  28d,  Patent  Office,  518,  618 

619,  625 

1868,  July  27th,  Removal  of  Causes, 

146,  248,  246,  299 

1869,  April  10th,  Circuit  Courts,    102, 

106 

1869,  April  10th,  Internal  Revenue, 

261,  268 

1870,  May  31st,  Elections,  48 
1870,  July  8th,  Patents.  89,  818,  821 
1870,  July  12tb,  National  Banks,  142 
1870,  July  14th,  Duties*                   813 

Niw  YOBK. 

1848,  April  12th,  (chap.  821,)  Steam- 
boats, 641 
1862,  March  27th,  (chap.  68,)  City  of 

Brooklyn,  684 
2  R.  S.,  664,  §  28,  subd.  2,  Habeas  Cor- 
pus, 157 
2  R.  S.,  566,  §  82,  Habeas  Corpus,  166 


Grxat  Britjlin. 

8  Edw.  1,  chap.  16, 

262 

6  Edw.  1,  chap.  9, 

252 

1  Edw.  4,  chap.  2, 

252 

1  Rich.  8,  chap.  8, 

252 

8  Henry  7,  chap.  3, 

262 

19  Henry  7,  chap.  10, 

252 

1  <b  2  Ph.  <fe  M.,  chap.  18, 

252 

1  4k  2  Geo.  4,  chap.  218, 

252 

STEAMER. 

See  CoLUflioN,  1,  2,  6  to  8, 

10  to 

23. 

Salvaqb,  6. 
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TOWAGE. 
See  Salyaob,  8,  6. 

TREATY. 

1.  Congress  may  pass  any  law,  other- 
wise constitutional,  notwithstanding 
it  conflicts  with  an  existing  treaty 
with  a  foreign  nation.  Ropes  y. 
CUneh,  804 

2.  If  an  Act  of  Congress  is  plainly  in 
such  conflict,  a  Court  cannot  inquire 
whether,  in  passing  such  Act,  Con- 
gress had  or  had  not  an  intention  to 
pass  a  law  inconsistent  with  the  pro- 
visions of  the  treaty.  id. 

8.  Modes  specified  in  which  Congress 
may  destroy  the  operatiTe  effect  of  a 
treaty.  id. 

4.  It  being  proyided  by  Article  6  of 
the  treaty  between  the  United  States 
and  Russia,  of  December  dth-18th, 
1882,  (8  U,  8.  Stat,  at  Larat,  446,) 
that  no  higher  duties  shall  be  im- 
posed on  the  importation  into  the 
United  States,  of  any  article,  the 
produce  or  manufacture  of  Russia, 
than  are  or  shall  be  payable  on  the 
like  article,  being  tne  produce  or 
manufacture  of  any  other  foreign 
country,  and  Congress  having,  by 
g  1  of  the  Act  of  August  6th,  1861, 
(12  XJ.  8.  StaL  at  Large,  292,)  im- 
posed a  duty  on  unmanufactured 
Russia  hemp  of  forty  dollars  per  ton, 
and  on  Manilla  and  other  hemps  of 
India  of  twenty-five  dollars  per  ton, 
such  legislation  is  a  declaration  by 
Congress  that  such  provision  of  the 
treaty  shall  no  longer  operate  as  the 
law  of  the  land  in  respect  to  the  duty 
on  unmanufactured  Russia  hemp.  id. 

6.  Duties  charged  on  Russia  hemp, 
at  forty  dollars  per  ton,  in  aooora- 
ance  with  said  Act  of  1861,  cannot 
be  recovered  back,  although  the  Act 
was  inconsistent  with  the  previous 
treaty.  id. 

TRUST. 

1.  In  this  case,  persons  who  made  loans 


of  money  to  a  trustee,  on  certificates 
of  stock,  and  afterwards  sold  the 
shares  of  stock  to  repay  the  loans, 
were  held  liable  to  the  ceUvi  que  trutt 
for  the  proceeds  of  the  shares,  it  ap- 
pearing that  the  certificates  stated 
that  the  holder,  naming  him,  held 
them  in  trust,  and  gave  the  name  of  the 
eestui  ifUe  trust;  that  the  transactions 
of  loan  indicated  that  the  trustee  was 
not  selling  the  shares  in  the  ordinary 
course  of  his  business,  as  trustee,  but 
that  he  was  borrowing  money,  for  his 
private  use,  on  a  ple^^  of  what  was 
in  his  hands  as  trust  property ;  that 
the  sales  of  stock  were  made  by  the 
lenders,  with  the  knowled^  that  the 
proceeds  were  to  be  appUed  to  pay 
the  private  debts  of  the  trustee  to 
the  lenders;  and  that  the  lenders  ap- 
plied the  proceeds  to  pay  such  pri- 
vate debts.  Jaudon  v.  National  CHy 
Bank,  430 

2.  A  trustee  stands  on  a  different  foot- 
ing from  an  executor,  or  administra- 
tor, or  even  a  guardian,  in  many 
respects.  He  presumptively  holds 
his  trust  property  for  administration, 
and  not  for  sale.         .  id. 

See  Equitt,  8  to  14. 


TRUSTEE. 

See  Equitt,  8  to  14. 
Tkust. 


u 

UNITED  STATES. 
See  JmtiSDionoN,  6. 


VESSEL. 


See  Collision. 
Insurance. 
Lien. 
Lookout. 
Salvage. 
Sbhting. 
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VOLUNTARY  STRANDING. 
See  Shxfpino,  8  to  6. 


w 


WASTE. 

1.  P.,  a  mortfi^ee  of  real  estate,  sued 
K,  to  recover  damages  for  the  re- 
moval by  E.  from  uie  mor^aeed 
premises  of  a  bnilding  which  K.  had 
erected  thereon,  by  agreement  with 
the  owner  of  the  premises,  and  had  re- 
moved therefrom  after  the  execution 
of  the  mortgage.  When  K.  had  re- 
moved the  building  to  some  distance, 
P.  obtained  an  injunction  restraining 
the  further  removal.  The  building 
was  subsequently  blown  down  by  the 
wind :  Held,  that  P.  did  not,  by  ob- 
taining such  injunction,  take  control 
of  the  building,  so  as  to  charge  him 
with  its  value,  as  it  then  stood,  or 
impose  upon  him  the  obligation  to 
assume  possession  of  it  and  replace  it 
on  the  land.  PaUereon'v,  Kingeland, 

278 

2.  Held,  also,  that,  the  buildli^  being 
one  of  such  peculiar  construction,  and 
so  located,  as  to  have  no  market  va^ 
lue,  evidence  as  to  its  cost  was  rele- 
vant, not  as  evidence  of  its  value,  but 
to  enable  the  jury  to  test  the  worth 
of  the  opinions  of  witnesses  as  to  such 
value.  id. 


WELL. 

1.  A  codicil  to  a  will  contained  the  fol- 
lowing provision :  **  The  remaining 
two-thirds  of  the  portions  or  shares 
ofmy  daushters  shall  be  held  sepa- 
rate and  distinct,  and  not  liable  to 
the  control,  debts,  or  engagements  of 
either  of  their  husbands  which  they 
now  have,  or  nuty  hereafter  have,  as 
well  those  who  are  married  as  she 
who  may  hereafter  marry,  giving, 
however,  to  the  husbands  of  either 
or  all  of  them,  in  case  the  wife  shall 
die  first,  either  with  or  without  issue, 
the  income  of  said  reserved  part  of 
my  estate,  as  long  ab  he  shall  Uve, 
arising  from  his  wife's  portion,  and, 
after  his  death,  then  to  the  child  or 
children  of  my  said  daughter  so  dy- 
ing :"  Held,  ttiat  there  was,  in  such 
provision,  no  expression  or  indication 
of  any  intention  on  the  part  of  the 
testator,  that  there  should  be  a  limit- 
ation over  in  favor  of  the  children  of 
a  daughter  who  should  survive  her 
husband ;  and  that,  where  the  hus- 
band of  such  daughter  died,  and  she 
survived  him,  his  death  terminated 
the  operation  of  the  provision  for  his 
life  estate,  and  the  operation  of  the 
provision  in  favor  of  the  child  or 
children  of  his  wife.  Clarke  v.  John- 
it<m,  667 


WRIT  OF  ERROR. 
See  JuBiSDionoN,  4. 
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